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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Delegations  of  Authority 

AGENCY:  Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  of  Agriculture 
to  delegate  the  authority  of  the  Secretary 
of  Agriculture  to  implement  an 
Emergency  Wetlands  Reserve  Program 
(EWIff )  to  the  Assistant  Secretary  for 
Natural  Resources  and  Environment  and 
the  Chief  of  the  Soil  Conservation 
Service  (SCS). 

EFFECTIVE  DATE:  Novec  her  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  G.  Riekert,  Director  Watershed 
Projects  Division,  P.O.  Box  2890, 
Washington,  DC  20013,  (202)  720-2847. 
SUPPLEMENTARY  INFORMATION:  The 
Wetland  Reserve  Program  (WRP)  was 
established  under  the  authority  of 
sections  1237-1237f  of  the  Food 
Security  Act  of  1985,  as  amended,  16 
U.S.C.  3837-3837f,  and  is  administered 
by  the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  pursuant 
to  regulations  found  at  7  CFR  part  703. 
Under  the  WRP,  persons  who  own 
croplands  and  other  related  lands  that 
have  wetland  characteristics  or  the 
potential  for  restoration  of  such 
characteristics  and  who  agree  to  the 
restoration  and  long-term  maintenance 
of  those  lands  as  wetlemds  may  be 
eligible  to  enroll  the  lands  in  Ae  WRP 
and  receive  a  payment  for  the  long-term 
maintenance  easement  and  some  cost¬ 
sharing  assistance  for  the  restoration 
costs. 

The  Emergency  Supplemental 
Appropriations  for  Rehef  from  the 
Major,  Widespread  Flooding  in  the 


Midwest  Act  of  1993,  Public  Law  103- 
75,  provides  appropriations  to  SCS  for 
the  repair  of  ‘‘damages  to  the  waterways 
and  watersheds  resulting  from  the 
Midwest  floods  and  other  disasters  of 
1993”  under  the  Emergency  Watershed 
Protection  Program  of  SCS.  See  107  Stat. 
742.  That  appropriation  to  SCS  further 
provides  that  if  the  Secretary  of 
Agriculture  ‘‘determines  that  the  cost  of 
land  and  levee  restoration  exceeds  the 
fair  market  value  of  an  affected 
cropland,  the  Secretary  may  use 
sufficient  funds  provided  imder  this 
head  to  accept  bids  from  willing  sellers 
to  enroll  such  cropland  immdated  by 
the  Midwest  floods  of  1993  in  any  of  the 
affected  States  in  the  Wetlands  Reserve 
Program  as  authorized  by  subchapter  C 
of  chapter  1  of  subtitle  D  of  title  XU  of 
the  Food  Security  Act  of  1985.” 

This  rule  amends  the  delegations  of 
authority  of  the  Department  of 
Agriculture  contained  in  7  CFR  part  2  to 
delegate  the  authority  of  the  Secretary  of 
Agriculture  for  the  EWRP  to  the 
Assistant  Secretary  for  Natural 
Resources  and  Environment  to  the  Chief 
of  SCS.  The  EWRP  will  be  administered 
by  SCS  as  an  adjunct  to  the  WRP 
administered  by  ASCS.  The  delegations 
provided  in  this  rule  are  separate  from 
and  do  not  affect  the  delegations  related 
to  the  WRP  that  have  previously  been 
made  to  the  Under  Secretary  for 
International  Afiairs  and  Commodity 
Programs  and  the  Administrator  of 
ASCS.  The  policies  and  procedures  for 
implementing  the  EWRP  will  be 
pubUshed  by  the  SCS. 

This  rule  relates  to  internal  agency 
management.  Therefore,  notice  of 
proposed  rulemaking  [to  provide]  and 
an  opportunity  for  public  comment  are 
not  required  pursuant  to  5  U.S.C.  553, 
and  this  rule  may  be  made  efiective  less 
than  30  days  after  publication  in  the 
Federal  Register.  Further,  since  this  rule 
relates  to  internal  agency  management, 
it  is  exempt  from  the  provisions  of 
Executive  Orders  12778  and  12866. 

This  action  is  not  a  rule  as  defined  by 
Public  Law  96-354,  the  Regulatory 
Flexibility  Act,  and  thus  is  exempt  from 
the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Accordingly,  part  2,  title  7,  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  part  2 
contineus  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953. 

Subpart  C — Delegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.19  is  amended  by  revising 
paragraph  (c)(13)  to  read  as  follows: 

S  2.19  Assistant  Secretary  for  Natural 
Resources  and  Environment 
***** 

(c)  *  *  * 

(13)  Carry  out  responsibiUties  for  the 
conservation  of  highly  erodible  lands  • 
and  wetlands  pursuant  to  sections 
1211-1233  of  the  Food  Security  Act  of 
1985,  as  amended  (16  U.S.C.  3821- 
3823),  provide  teclmical  assistance  for 
soil  and  water  conservation  technology 
for  the  implementation  and 
administration  of  the  Conservation 
Reserve  Program  authorized  by  sections 
1231-1244  of  the  Food  Security  Act  of 
1985,  as  amended  (16  U.S.C.  3831- 
3844),  and  administer  the  Emergency 
Wetlands  Reserve  Program  authorized 
by  sections  1237-1237f  of  the  Food 
Security  Act  of  1985,  as  amended  (16 
U.S.C.  3837-3837f),  and  the  Emergency 
Supplemental  Appropriations  for  Relief 
From  the  Major,  Widespread  Flooding 
in  the  Midwest  Act  of  1993,  Public  Law 
103-75. 

***** 

Subpart  G — Delegations  of  Authority 
by  the  Assistant  Secretary  for  Natural 
Resources  and  Environment 

3.  Section  2.62  is  amended  by  revising 
paragraph  (a)(13)  to  read  as  follows: 

§2.62  Chief,  Soil  Conservation  Service. 

(a)  *  *  * 

(13)  Carry  out  responsibiUties  for  the 
conservation  of  highly  erodible  lands 
and  wetlands  piu^uant  to  sections 
1211-1233  of  the  Food  Security  Act  of 
1985,  as  amended  (16  U.S.C.  3821- 
3823),  provide  technical  assistance  for 
soil  and  water  conservation  technology 
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for  the  implementation  and 
administration  of  the  Conservation 
Reserve  Program  authorized  by  sections 
1231-1244  of  the  Food  Security  Act  of 
1985,  as  amended  (16  U.S.C.  3831- 
3844),  and  administer  the  Emergency 
Wetlands  Reserve  Program  authorized 
by  sections  1237-1237f  of  the  Food 
Security  Act  of  1985,  as  amended  (16 
U.S.C  3837-3837f),  and  the  Emergency 
Supplemental  Appropriations  for  Relief 
From  the  Major,  Widespread  Flooding 
in  the  Midwest  Act  of  1993,  Public  Law 
103-75, 107  Stat.  739,  742. 


Dated:  November  9, 1993. 

Mike  Espy, 

Secretary  of  Agriculture. 

For  subpart  G: 

Dated:  November  9, 1993 
Terry  ITAddio, 

Acting  Assistant  Secretary  for  Natural 
Resources  and  Environment. 

(FR  Doc  93-26180  Filed  11-16-93;  8:45  am] 
BILUNQ  COOC  M10-01-M 


AgiicuRural  Marketing  Service 
7  CFR  Part  1106 
{DA-93-28] 

Miik  in  the  Southwest  Piains  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  suspends  for  the 
moths  of  October  1993  through  January 
1994  certain  portions  of  the  supply 
plant  shipping  requirements  of  ^e 
Southwest  Plains  Federal  milk 
maiketing  order.  The  suspension, 
requested  by  Kraft  General  Foods 
(Kraft),  would  relax  the  requirement  that 
supply  plants  ship  50  percent  of  their 
dairy  fanner  receipts  to  pool 
distributing  plants  during  each  of  the 
months  of  October  throu^  January. 
Kraft  contends  that  shipments  from 
supply  plants  will  not  be  required  to 
meet  the  market's  fluid  requirements 
because  there  are  plentiful  supplies  of 
milk  available  directly  from  producers’ 
forms  to  meet  the  needs  of  the  market's 
pool  distributing  plants. 

EFFECTIVE  DATE:  October  1, 1993, 
through  January  30, 1994. 

FOR  FURTHER  INFOmilATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  (202)  690-1932. 


SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 

Issued  October  7, 1993;  published 
October  15. 1993  (58  FR  53438). 

'This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674) 
(the  Act)  and  the  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  (3^  part  900). 

'The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certihed  that  this  proposed  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  will  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  will  tend  to  ensure 
that  dairy  formers  will  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

'This  rule  18  being  issued  in 
conformance  with  Executive  Order 
12866,  and  it  has  been  determined  that 
it  is  not  a  “significant  regulatory 
action.” 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  'This  action  is  not 
intended  to  have  a  retroactive  effect, 
and  it  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
the  law  and  requesting  a  modification  of 
an  order  or  to  be  exempted  fi'om  the 
order.  A  handler  is  afiorded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  'The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  its 
principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (58 
FR  53438)  on  October  15, 1993, 


concerning  the  proposed  suspension  of 
certain  portions  of  the  pool  plant 
definition.  The  public  was  afforded  the 
opportunity  to  comment  on  the  notice 
by  submitting  written  data,  views,  and 
^uments  by  October  22, 1993.  One 
comment  was  received  and  is 
summarized  in  the  statement  of 
consideration. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
the  following  provisions  of  the  order 
will  not  tend  to  effectuate  the  declared 
policy  of  the  Act  during  months  of 
Octo^r  1993  through  January  1994. 

1.  In  §  1106.6,  the  words  “during  the 
month’’. 

2.  In  §  1106.7(b)(1),  beginning  with 
the  words  “of  February  through  August" 
and  continuing  to  the  end  of  that 
paragraph. 

Statement  of  Consideration 

This  suspension  was  requested  by 
Kraft  General  Foods  (Kraft)  to  allow  a 
supply  plant  that  has  been  associated 
with  the  Southwest  Plains  order  during 
the  months  of  September  1992  through 
January  1993  to  qualify  as  a  pool  plant 
without  shipping  any  milk  to  a  pool 
distributing  plant  during  the  months  of 
October  1993  through  January  1994.  In 
its  letter  requesting  the  suspension, 

Kraft  stated  that  there  were  abundant 
supplies  of  milk  available  to  distributing 
plants  on  a  direct-ship  basis  and  that 
supplemental  shipments  of  producer 
milk  from  more  distant  supply  plants 
will  not  be  needed. 

Mid- America  Dairymen,  Inc.  (Mid- 
America)  filed  a  comment  in  support  of 
the  proposed  action.  Mid-America 
anticipates  that  there  will  be  ample 
supplies  of  direct-ship  producer  milk  in 
the  Southwest  Plains  marketing  order 
for  the  months  of  October  1993  through 
August  1994.  Mid-America  agrees  with 
Kraft  that  supplemental  shipments  of 
milk  from  more  distant  supply  plants, 
such  as  Kraft’s  plant  located  in 
Bentonville,  Arkansas,  are  unnecessary 
to  meet  the  fluid  needs  of  the  market. 

No  comments  were  filed  in  opposition 
to  the  proposed  suspension. 

For  the  reasons  discussed  above,  it  is 
appropriate  to  suspend  certain 
provisions  of  the  order  to  permit  a 
supply  plant  that  has  qualified  as  a  pool 
plant  in  the  Southwest  Plains  market  to 
retain  its  pool  status.  In  particular,  it  is 
appropriate  to  suspend  certain  portions 
of  the  provision  that  requires  a  supply 
plant  to  ship  50  percent  of  its  producer 
receipts  to  pool  distributing  plants  to 
qualify  as  a  pool  plant  during  the 
months  of  October  through  January. 
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It  IS  hereby  found  and  determined 
that  thirty  days’  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary, 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties,  and  they 
were  afforded  opportunity  to  file  written 
data,  views,  or  arguments  concerning 
this  suspension. 

Therefore,  good  cause  exists  for 
making  this  order  effective  October  1, 
1993. 

List  of  Subjects  in  7  CFR  Part  1106 
Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
title  7  part  1106  are  hereby  suspended 
from  October  1, 1993,  through  January 
30,  1994; 

PART  11 06-MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  The  authority  citation  for  7  CFR 
part  1106  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

§  1 1 06.6  [T emporarily  suspended  in  part] 

2.  In  §  1106.6,  the  words  "during  the 
month”. 

§  1 106.7  [Temporarily  suspended  in  part] 

3.  In  §  1106.7(b)(1),  beginning  with 
the  words  "of  February  through  August” 
and  continuing  to  the  end  of  fliat 
paragraph. 

Dated:  November  8, 1993. ' 

Patricia  Jensen, 

Deput}' Assistant  Secretary,  Marketing  and 
Inspection  Services. 

IFR  Doc.  93-28178  Filed  11-16-93;  8:45  am) 
BILLING  CODE  3410-02-M 


7  CFR  Part  1220 
[No.  LS-92-006] 

RIN  0581-AA77 

Soybean  Promotion  and  Research 
Program;  Procedures  for  Conduct  of 
Referenda 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  Pursuant  to  the  Soybean 
Promotion,  Research,  and  Consumer 
Information  Act  (Act)  a  referendum  will 
be  conducted  among  eligible  soybean 
producers  to  determine  whether  the 
Soybean  Promotion  and  Research  Order 
(Order)  should  be  continued.  The  Act 
requires  the  Secretary  to  conduct  such 
referendum  not  earlier  than  18  months 
and  no  later  than  36  months  after  the 
issuance  of  an  Order.  This  final  rule 
establishes  the  procedures  for 
conducting  the  required  continuance 
referendum.  The  final  rule  is  also 
applicable  to  any  subsequent  referenda 
which  may  be  conducted  pursuant  to 
the  Act. 

EFFECTIVE  DATE:  November  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief;  Marketing 
Programs  Branch;  Livestock  and  Seed 
Division:  AMS,  USDA,  room  2624-S; 
P.O.  Box  96456;  Washington,  DC  20090- 
6456.  Telephone  number  202/720-1115. 
SUPPLEMENTARY  INFORMATION;  Prior 
document  in  this  proceeding:  Proposed 
Rule — Soybean  Promotion  and  Research 
Program;  Procedures  for  Conduct  of 
Referendum  published  May  6, 1993  (58 
FR  26933). 

Regulatory  Impact 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  No.  1512-1  and  the  criteria 
contained  in  Executive  Order  No.  12291 
and  has  been  determined  to  be  a 
nonmajor  rule  because  it  does  not  meet 
the  criteria  for  a  major  rule  as  stated  in 
the  Order. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have  a 
retroactive  effect. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1971  of  the  Act,  a  person  subject 
to  the  Order  may  file  with  the  Secretary 
a  petition  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  statute  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  who  is 
a  petitioner,  resides,  or  carries  on 
business  has  jurisdiction  to  review  a 
ruling  on  the  petition  if  a  complaint  for 
the  purpose  is  filed  not  later  than  20 
days  after  the  date  of  the  entry  of  the 
ruling. 


Further,  section  of  the  Act  provides, 
with  certain  exceptions,  that  nothing  in 
the  Act  may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
soybean  promotion,  research,  consumer 
information,  or  industry  information 
organized  and  operated  under  the  laws 
of  the  United  States  or  any  State.  One 
exemption  in  the  Act  concerns 
assessments  collected  by  QuaUfied  State 
Soybean  Boards.  The  exception 
provides  that  to  ensure  adequate 
funding  of  the  operations  of  Qualified 
State  Soybean  Boards  under  the  Act,  no 
State  law  or  regulation  may  limit  or 
have  the  effect  of  limiting  the  full 
amount  of  assessments  that  a  Qualified 
State  Soybean  Board  in  that  State  may 
collect,  and  which  is  authorized  to  be 
credited  under  the  Act.  Another 
exception  concerns  certain  referenda 
conducted  during  specified  periods  by  a 
State  relating  to  the  continuation  or 
termination  of  a  Qualified  State  Soybean 
Board  or  State  soybean  assessment. 

This  action  has  also  been  reviewed 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.  This  final  rule 
establishes  procedures  for  the  conduct 
of  referenda.  It  permits  all  eligible 
soybean  producers  to  register  and  to 
vote.  Participation  in  referenda  is 
voluntary.  The  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  information 
collection  requirements  contained  in 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget. 
They  have  been  assigned  OMB  control 
number  0581-0093.  The  information 
collection  required  by  this  action  and 
necessary  to  conduct  a  referendum 
include  the  following; 

(a)  For  "in-person”  voting: 

(1)  Each  producer  of  soybeans  voting 
in  a  referendum  must  complete  a  Ballot 
(Form  LS-49)  at  the  county  Cooperative 
Extension  Service  (CES)  office.  The 
producer  must  fill  out  the  ballot  and 
insert  it  in  the  Ballot  Envelope  (Form 
LS-49-1). 

(2)  Each  producer  must  fill  out  a 
Certification  and  Registration  Form 
which  is  printed  on  the  Referendum 
Envelope  (LS— 49-2).  The  Ballot 
Envelope  containing  the  ballot  is  then 
inserted  in  the  Referendum  Envelope 
(Form  LS-49-2).  The  estimated  average 
time  burden  for  completing  the  forms 
for  in-person  voting  is  6  minutes  per 
voter. 
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(b)  For  absentee  voting:  Each  producer 
of  soybeans  requesting  absentee  voting 
in  a  referendum  must  complete  a 
Combined  Registration  and  Absentee 
Ballot  (Form  LS-50).  The  producer  must 
fill  out  the  form  and  insert  the  ballot 
portion  in  a  Ballot  Envelope  (LS-49-1) 
(same  as  in-person  voting)  and  then 
insert  the  sealed  Ballot  Envelope  and 
the  registration  portion  in  the 
Referendum  Envelope  (LS-50-1)  and 
place  in  the  mail.  The  estimated  average 
time  burden  for  completing  this 
procedure  is  6  minutes  per  voter. 

(c)  The  final  rule  contains  a 
requirement  that  for  in-person  voting 
the  produGOT  sign  the  voter  remstration 
list  (Form  L.S-49-3).  For  the  absentee 
voting,  the  county  CES  agent  shall  enter 
on  the  Absentee  Voter  R^uest  List 
(Form  L.S-50-2)  the  names  and 
addresses  of  ea^  person  or  entity 
requesting  an  absentee  ballot  and  the 
date  the  forms  were  mailed  or  provided. 
This  information  is  necessary  for  the 
Department  to  list  the  identities  of  eadi 
voter  in  the  referendum  and  to  allow 
voters  and  interested  parties  to  see  the 
identity  of  each  voter  in  the  referendum. 
This  information  can  be  used  to  validate 
ballots  and  to  challenge  potentially 
ineligible  voters.  Each  county  CES  agent 
will  fill  out  one  or  mote  of  Form  LS^O- 
2  per  referendum.  The  estimated 
average  reporting  burden  will  vary 
depending  on  the  number  of  absentee 
ballots  requested. 

The  estimated  number  of  producers 
who  will  vote  in  the  referendum  is 
100,000,  each  voting  once. 

Background 

The  Act  (7  U.S.C.  6301-6311)  ^ 

provides  for  the  establishment  of  a 
coordinated  program  of  promotion  and 
research  design^  to  strengthen  the 
soybean  industry’s  position  in  the 
marketplace  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  of  1  percent  of  the  net 
market  price  of  soybeans  sold  by 
producers.  Pursuant  to  the  Act,  an  Order 
was  made  effective  July  9. 1991,  and  the 
collection  of  assessments  began 
September  1, 1991. 

The  Act  requires  that  a  referendum  be 
conducted  not  earlier  than  18  months 
and  not  later  than  36  months  after  the 
issuance  of  the  Order  to  determine 
whether  the  Order  should  be  continued. 
The  initial  referendum  is  to  be 
conducted  among  persons  who  were 
producers  of  soybeans  during  a 
representative  period  specified  by  the 
S^retary  for  the  purpose  of  determining 
whether  the  Order  should  be  continued. 
The  Secretary  will  establish  the 


representative  period  and  will  announce 
it  in  an  official  press  release  and  by 
other  means  as  specified  in  $  1220.514. 
The  Order  shall  be  continued  only  if  it 
is  approved  by  a  majority  of  persons 
voting  in  the  referendum.  If 
continuation  of  the  Order  is  not 
approved  by  a  majority  of  those  persons 
voting  in  tlm  referendum,  the  Secretary 
shall  terminate  collection  of 
assessments  under  the  Order  within  6 
months  after  the  referendum.  The 
Secretary  shall  terminate  the  Order  in 
an  orderly  maimer  as  soon  as 
practicable. 

If  continuation  of  the  Order  is 
approved,  the  Act  requires  that  no  later 
than  18  months  after  approval,  the 
Secretary  conduct  a  poll  of  soybean 
producers  to  determine  if  producers 
support  the  conduct  of  a  referendum  on 
the  continuance  of  the  payment  of 
refunds  under  the  Order.  If  the  Secretary 
determines,  based  on  the  poll,  that  the 
conduct  of  a  refund  referendum  is 
supported  by  at  least  20  percent  of  the 
producers  (not  in  excess  of  one-fifth  of 
which  may  be  producers  in  any  one 
State),  a  referendum  will  be  conducted 
not  later  than  1  year  after  the  Secretary’s 
decision. 

The  Act  also  requires  the  Secretary  to 
hold  additional  referenda  if  request^ 
by  10  percent  or  more  of  the  producers 
who  during  a  representative  period  were 
engaged  in  the  production  of  soybeans. 
No  more  than  one-fifth  may  be 
producers  in  any  one  State,  as 
determined  by  the  Secretary. 

The  Act  specifies  that  a  referendum 
shall  be  conducted  for  a  reasonable 
period  of  time  not  to  exceed  3  days  as 
determined  by  the  Secretary  and  that 
eligible  persons  are  to  certify  that  they 
were  engaged  in  the  production  of 
soybeans  during  the  representative 
period  and  vote  at  the  same  time.  The 
Secretary  has  determined  that  the 
referendum  shall  be  conducted  on  1 
day.  That  date  will  be  announced  in  an 
official  Department  press  release  and  by 
other  means  as  specified  in  §  1220.514. 
The  Act  also  provides  that  referenda 
shall  be  conducted  at  county  offices  of 
the  State  CES  and  that  provision  shall 
be  made  for  absentee  mail  ballots  to  be 
provided  on  request  The  Extension 
Service  of  the  U.S.  Department  of 
Agriculture  will  coordinate  the  State 
and  county  CES  roles  in  conducting  the 
referendum. 

On  May  6, 1993,  AMS  published  in 
the  Federal  Register  (58  FR  26933)  a 
proposed  lule  which  set  forth 
procedures  to  be  followed  in  conducting 
referenda  under  the  Act.  The  proposed 
rule  included  provisions  concerning 
definitions,  supervision  of  the 
referenda,  registration,  voting 


procedures,  reporting  referenda  results, 
and  disposition  of  the  ballots  and 
records.  It  also  proposed  that  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  of  the 
Department,  assist  in  the  conduct  of 
referenda  by:  (1)  Cmmting  ballots;  (2) 
determining  the  eligibility  of  challenged 
voters;  and  (3)  reporting  referenda 
results. 

The  proposed  rule  was  published 
with  a  request  for  comments  to  be 
submitted  by  June  7. 1993.  The 
Department  received  10  written 
comments.  One  from  the  United 
Soybean  Board  and  nine  from  Qualified 
State  Soybean  Boards.  The  commenters 
generally  supported  the  proposed 
procedures  for  the  conduct  of  referenda 
with  certain  qualifications. 

The  substantive  changes  suggested  by 
commenters  are  discussed  below, 
together  with  a  description  of 
substantive  changes  made  by  the 
Department  upon  review  of  the 
proposed  procedures  for  the  conduct  of 
referenda.  The  "LS”  numbers 
identifying  the  forms  used  for  absentee 
voting  in  the  referenda  have  been 
changed  as  shown  below.  Also,  other 
minor  changes  of  a  nonsubstantive 
nature  are  made  by  the  Department  for 
purposes  of  clarity  and  acciuacy.  For 
the  reader’s  convenience,  the  discussion 
is  organized  by  topic  headings  of  the 
proposed  rule. 

LS  Forms 


LS  forms  for  absentee  voting 
referenced  throughout  the  text  are 
changed  as  follows: 


Pro¬ 

posed 

rule 

Final 

rule 

1.  Voter  request  list . 

LS-44-3 

LS-50-2 

2.  Combined  absentee 

LS-44 

LS-50  . 

registration  and  vot- 

ing  form. 

3.  Bailot  envelope . 

LS-44-2 

LS-49-1 

4.  RefererKlum  enve- 

LS-44-1  ‘ 

LS-50-1 

lope. 

Definitions 

Section  1220.513  Producer 


One  commenter  pointed  out  that  the 
proposed  rule  has  a  comma  after  the 
woid  “United  States’’  while  the  comma 
is  not  there  in  the  Act  or  Order.  The 
commenter  feels  this  could  introduce  an 
element  of  uncertainty  to  the  definition. 
In  the  interest  of  imiformity,  the  comma 
is  deleted  in  this  final  rule. 
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Referendum 

Section  1220.527  Registration  Form 
and  Ballot 

One  corameoter  suggested  changes  to 
this  section;  however,  we  believe  Die 
commenter  meant  to  refer  to  §  1220.528 
and  have  therefore  responded  in  the 
section  below. 

Section  1220.526  Registration  and 
Voting  Procedure 

Regarding  §  1220.528(aH2)  and 
§  1220.528^)(4)  (per  the  preceding 
paragraph),  one  commenter  suggested 
that  in  two  places  in  this  section,  the 
reference  to  “his”  be  changed  to  “his/ 
her”.  This  is  a  valid  suggestion.  The 
reference  to  “his”  is  deleted  in  this  final 
rule. 

Regarding  §  1220.528(b)(1),  several 
commenters  suggested  modifying  this 
section  to  allow  absentee  ballots  to  be 
requested  at  county  CES  offices  as  well 
as  State  CES  offices.  The  commenters 
concern  was  that  absentee  ballots  be  as 
widely  available  as  possible.  We  agree 
that  this  is  a  valid  concern;  however,  we 
believe  that  the  potential  for  requests  to 
be  lost  increases  when  the  request  is 
handled  by  more  than  one  office. 
Therefore,  we  have  changed  this  section 
to  permit  eligible  producers  to  request 
absentee  ballots  at  the  county  CES  office 
serving  the  county  in  which  they  reside, 
if  individuals,  ch'  serving  the  county  in 
which  their  main  office  is  located,  if  a 
corporation  or  other  entity.  We  have 
eliminated  the  provision  that  absentee 
ballots  may  be  requested  fiom  the  State 
CES  office.  Additionally,  we  have  added 
that  ballots  may  be  requested  in  person 
as  well  as  mail  However,  all  ballots 
revested  be  provided  by  m^. 

The  commenters  went  on  to  suggest  a 
technical  correction  to  §  1220.526(b)(1) 
to  clarify  that  county  CES  offices  would 
receive  appropriate  absentee  voter 
request  lists.  This  suggestion  is  not 
necessary  due  to  the  change  in 
§  1220.528(b)(1)  as  described  above. 
Each  county  CES  office  will  maintain  its 
own  voter  request  list  which  will  then 
be  provided  to  the  appropriate  ASCS 
county  office. 

Regarding  §  1220.528(bKl).  one 
commenter  suggested  that  in  the  first 
sentence,  the  phrase  “unable  to  vote  in 
person"  be  deleted  to  make  it  consist«it 
with  the  Act.  Accordingly,  the  phrase  is 
deleted. 

Regarding  §  1220.528(bK3),  several 
commenters  were  concerned  that 
producers  have  maximum  opportunity 
to  identify  the  address  of  the  local  CES 
office  so  that  the  absentee  ballot  could 
be  properly  mailed.  The  commenters 
suggested  that  each  absentee  ballot 
mailed  include  h  list  of  local  CES  office 


addresses  and  telephone  numbers.  This 
was  a  helpful  suggestion  although  not 
adopted  as  presented.  To  preclude 
misaddressed  ballots  and  to  provide  a 
means  to  better  protect  the  integrity  of 
the  referendum,  the  county  CES  offices 
will  include  with  each  absentee  ballot 
mailed,  an  envelope  marked  “Soybean 
Referendum”  (Form  LS-50-1)  pre¬ 
addressed  with  the  address  of  ffie 
appropriate  county  CES  office. 

Another  commenter  suggested  a 
system  of  color  coding  for  the  ballot, 
ballot  envelope  and  referendum 
envelope,  as  well  as  explicit  directions 
on  the  envelope  flaps  to  ensure  ballots 
are  correctly  submitted.  In  the  interest 
of  limiting  the  cost  of  conducting  the 
referendum,  the  Department  believes 
that  the  use  of  color  coding,  which 
would  increase  cost,  is  not  necessary. 
However,  we  concur  with  the 
commenter’s  intent  to  make  the  voting 
process  as  easy  to  understand  as 
possible.  Thus,  while  the  commenters 
suggestion  for  color  coding  is  not 
adopted,  instructions  are  included  on 
the  forms  and  envelopes. 

Another  commenter  suggested  a 
modification  to  allow  written  requests 
for  absentee  ballots  to  be  hand  delivered 
by  a  spouse,  partner,  or  employee.  This 
is  allowed  in  the  rule  and  has  been 
clarified.  The  rule  specifies  that  the 
absentee  ballot  may  be  requested  in 
person  or  in  writing  but  does  not  specify 
that  the  written  request  has  to  be 
mailed;  therefore,  written  requests  may 
be  hand  delivered  by  a  spouse,  partner, 
or  employee.  However,  the  absentee 
ballot,  lilm  all  absentee  ballets,  will  be 
mailed  to  the  eligible  voter  by  the 
county  CES  office.  In  summary,  the 
language  has  been  adjusted  slightly  and 
conforms  with  the  suggestion  of  the 
commenter. 

■Section  1220.533  ASCS  Ckjunty  Office 
Report 

One  commenter  viewed  as 
inconsistent  one  sentence  that  reads: 

“  *  *  *  results  of  the  referendum  in 
each  county  may  be  made  avail^le  to 
the  public”  and  another  sentence  which 
reads  “  •  *  •  results  shall  be  posted  for 
30  days  in  the  ASCS  county 
office  *  *  The  intent  of  this  section 

as  proposed  was  that  the  results  in  each 
county  could  be  released  immediately 
after  the  co\mting  of  the  ballots  and  any 
required  review  for  the  verification  for 
accuracy.  Additionally,  sudi  results 
would  be  posted  thereafter  for  30  days. 
This  is  a  valid  su^estion;  therefore,  we 
have  revised  this  section  to  clarify  the 
intent. 


Section  1220.553;  §  1220.534  ASCS 
State  Office  Report;  and  §  1220.535 
Results  of  the  Referendum 

These  sections  provide  for  the 
reporting  of  referendum  results  from  the 
county  ASCS  office  to  the  State  ASCS 
office,  to  the  Administrator  of  ASCS, 
and  to  the  Secretary  of  Agriculture. 
Several  conunenters  noted  that  time 
periods  had  not  been  provided  to  ensure 
the  prompt  compilation  and  release  of 
referendum  results.  The  commenters 
proposed  that  State  ASCS  offices  submit 
the  results^  the  Deputy  Administrator. 
ASCS.  no  later  them  4  business  days 
following  the  day  the  ballots  are 
counted.  The  commenter  further 
proposed  that  the  Deputy* 

Administrator,  ASCS,  submit  to  the 
Administrator,  AMS.  the  results  of  the 
referendum  no  later  than  6  business 
da3rs  following  the  day  the  ballots  are 
counted.  We  share  the  commenters 
concerns  and  appreciate  the  importance 
of  timely  and  accurate  reporting  of  the 
results.  We  believe  the  deadlines 
suggested  by  the  commmiters  are 
realistic,  and  we  anticipate  that  they 
will  be  met.  However,  imposing 
absolute  time  limits  could  unduly 
restrict  the  Department’s  ability  to 
compile,  verify,  and  report  accurate 
results.  Therefore,  this  suggestion  is  not 
adopted  in  this  final  rule. 

In  summary,  this  final  rule  adopts  the 
proposed  rule  with  the  substantive 
changes  discussed  herein  and  with 
other  i^ninor  changes  made  for  purposes 
of  clarity  and  accuracy.  One  additional 
change  was  made  by  the  Agency  to 
clarify  the  challenge  procedures  in 
§  1220.530.  Each  challenge  will  be 
required  to  be  separate  and  signed  by 
the  challenger. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553,  it  is  found  cmd  determined  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  efiect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  rmtil  30  days  after 
publication  in  the  Federal  Register 
because  postponing  the  final  rule  would 
unduly  interfere  with  the  anticipated 
scheduling  of  the  referendum. 

List  of  Subjects  in  7  CFR  Part  1220 

Agricultiual  research.  Reporting  and 
recordkeeping  requirements.  Soybeans. 

For  the  reasons  set  fcnlh  in  the 
preamble,  7  CFR  part  1220  is  amended 
as  follows: 
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PART  1220— SOYBEAN  PROMOTION, 
RESEARCH.  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  part  1220 

continues  to  read  as  follows;  ' 

Authority:  Title  XIX,  Pub.  Law  101-624, 
104  Stat.  3359,  3881  (7  U.S.C.  6301-6311). 

2.  Subpart  E,  consisting  of 

§§  1220.501  through  1220.537,  is  added 
to  read  as  follows: 

Subpart  E — Procedure  for  the  Conduct  of 
Referenda 


Definitions 

1220.501  Act. 

1220.502  Administrator. 

1220.503  Agricultural  Stabilization  and 
Conservation  County  Committee. 

1220.504  Agricultural  Stabilization  and 
Conservation  Service. 

1220.505  Agricultural  Stabilization  and 
Conservation  Service  County  Executive 
Director. 

1220.506  Cooperative  Extension  Service. 

1220.507  Cooperative  Extension  Service 
Agent. 

1220.508  Department. 

1220.509  Deputy  Administrator. 

1220.510  Extension  Service  of  the  U.S. 
Department  of  Agriculture. 

1220.511  Order. 

1220.512  Person. 

1220.513  Producer. 

1220.514  Public  notice. 

1220.515  Referenda. 

1220.516  Registration  period. 

1220.517  Representative  p>eriod. 

1220.518  Sectary. 

1220.519  Soybeans. 

1220.520  State  and  United  States. 

1220.521  Voting  period. 

Referendum 

1220.522  General. 

1220.523  Supervision  of  referenda. 

1220.524  Eligibility. 

1220.525  Time  and  place  of  registration  and 
voting. 

1220.526  Facilities  for  registering  and 
voting. 

1220.527  Registration  form  and  ballot. 

1220.528  Registration  and  voting 
procedure. 

1220.529  List  of  registered  producers. 

1220.530  Challenge  of  eligibility. 

1220.531  Receiving  ballots. 

1 220. 53 2  Canvassing  ballots. 

1220.533  ASCS  county  office  report. 

1 220. 534  ASCS  State  office  report. 

1220.535  Results  of  the  referendum. 

1220.536  Disposition  of  ballots  and  records. 

1220.537  Instructions  and  forms. 

Subpart  E — Procedure  for  the  Conduct 
of  Referenda 

Definitions 

§1220.501  Act 

The  term  “Act”  means  the  Soybean 
Promotion,  Research,  and  Consumer 
Information  Act  set  forth  in  title  XIX, 


subtitle  E  of  the  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990 
(Pub.  L.  101-624)  and  any  amendments 
thereto. 

§  1220.502  Administrator. 

The  term  “Administrator”  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  or  any  officer  or 
employee  of  the  Department  to  whom 
there  has  heretofore  been  delegated  or 
may  hereafter  be  delegated  the  authority 
to  act  in  the  Administrator’s  stead. 

§  1220.503  Agricultural  Stabilization  and 
Conservation  County  Committee. 

The  term  “Agricultural  Stabilization 
and  Conservation  County  Committee,” 
also  referred  to  as  “ASC  County 
Committee,”  means  the  group  of 
persons  within  a  county  elected  to  act 
as  the  County  Agricultural  Stabilization 
and  Conservation  Committee. 

§  1220.504  Agricultural  Stabilization  and 
Conservation  Service. 

The  term  “Agricultural  Stabilization 
and  Conservation  Servioe,”  also  referred 
to  as  “ASCS,”  means  the  Agricultural 
Stabilization  and  Conservation  Service 
of  the  Department. 

§  1220.505  Agricultural  Stabilization  and 
Conservation  Service  County  Executive 
Director. 

The  term  “Agricultural  Stabilization 
and  Conservation  Service  County 
Executive  Director,”  also  referred  to  as 
“ASCS  Executive  Director,”  means  the 
person  employed  by  the  ASC  County 
Committee  to  execute  the  policies  of  the 
ASC  county  committee  and  be 
responsible  for  the  day-to-day  operation 
of  the  ASCS  county  office  or  the  person 
acting  in  such  capacity. 

§  1 220.506  Cooperative  Extension  Service. 

The  term  “Cooperative  Extension 
Service,”  also  referred  to  as  “CES,” 
means  the  State  partner  in  the 
Cooperative  Extension  system. 

§  1220.507  Cooperative  Extension  Service 
Agent 

The  term  “Cooperative  Extension 
Service  Agent,”  also  referred  to  as  “CES 
Agent,”  means  an  employee  of  the 
Cooperative  Extension  Service. 

§1220.508  Department 

The  term  “Department”  means  the 
U.S.  Department  of  Agriculture. 

§  1220.509  Deputy  Administrator. 

The  term  “Deputy  Administrator” 
means  the  Deputy  or  Acting  Deputy 
Administrator,  State  and  County 
Operations,  Agricultural  Stabilization 
and  Conservation  Service,  U.S. 
Department  of  Agriculture. 


§  1220.510  Extension  Service  of  the  U.S. 
Department  of  Agriculture. 

The  term  “Extension  Service”  of  the 
U.S.  Department  of  Agriculture,  also 
referred  to  as  “ES”  means  the  Federal 
partner  of  the  Cooperative  Extension 
System. 

§1220.511  Order. 

The  term  “Order”  means  the  Soybean 
Promotion  and  Research  Order. 

§1220.512  Person. 

The  term  “Person”  means  any 
individual,  group  of  individuals, 
partnership,  corporation,  association, 
cooperative,  or  any  other  legal  entity. 

§1220.513  Producer. 

The  term  “Producer”  means  any 
person  engaged  in  the  growing  of 
soybeans  in  tbe  United  States  who  owns 
or  shares  the  ownership  and  risk  of  loss 
of  such  soybeans. 

§  1220.514  Public  Notice. 

The  term  “Public  Notice”  means 
information  regarding  a  referendum 
which  shall  be  provided  by  the 
Secretary,  without  advertising  expenses, 
through  press  releases  and  by  State  and 
county  CES  offices  and  county  ASCS 
offices,  by  means  of  newspapers, 
electronic  media,  county  newsletters, 
and  the  like.  Such  notice  shall  contain 
the  referendum  date  and  location, 
registration  and  voting  requirements, 
rules  regarding  absentee  voting,  and 
other  pertinent  information. 

§  1 220.51 5  Referenda. 

The  term  “Referenda”  means  any 
referenda  to  be  conducted  by  the 
Secretary  pursuant  to  the  Act  whereby 
producers  shall  be  given  the 
opportunity  to  vote. 

§  1220.516  Registration  period. 

The  term  “Registration  period”  means 
a  1-day  period  to  be  announced  by  the 
Secretary  for  registration  of  producers 
desiring  to  vote  in  a  referendum.  The 
registration  period  shall  be  the  same  day 
as  the  voting  period. 

§  1 220.517  Representative  period. 

The  term  “Representative  period” 
means  the  period  designated  by  the 
Secretary  pursuant  to  section  1970  of 
the  Act. 

§1220.518  Secretary. 

The  term  “Secretary”  means  the 
Secretary  of  Agriculture  of  the  United 
States  or  any  other  officer  or  employee 
of  the  Department  to  whom  there  has 
been  delegated  or  to  whom  authority 
may  hereafter  be  delegated  the  authority 
to  act  in  the  Secretary’s  stead. 


Federal  Register  /  Vol.  58,  No.  220  /  Wednesday,  November  17,  1993  /  Rules  and  Regulations  60547 


11220.519  Soybeans. 

The  term  "Soybeans”  means  all 
varieties  of  Glycine  max  or  Glycine  soja. 

§  1 220.520  State  and  United  States. 

The  terms  "State  and  United  States" 
include  the  50  States  of  the  United 
States  of  America,  the  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico. 

§  1 220.521  Voting  period. 

The  term  “Voting  period"  means  a  1- 
day  period  to  be  announced  by  the 
Secretary  for  voting  in  a  referendum. 

Referendum 

§1220.522  General. 

(al  A  referendum  to  determine 
whe^er  eligible  producers  favor  the 
continuance  of  the  Order  and  other 
referenda  provided  for  under  the  Act 
shall  be  conducted  in  accordance  with 
this  subpart. 

(b)  Referendum  results  will  be  based 
on  the  Secretary's  determination  of 
approval  or  disapproval  by  a  majority  of 
the  producers  casting  valid  ballots  in  a 
referendum. 

(c)  Referenda  shall  be  conducted  at 
the  county  offices  of  the  Cooperative 
Extension  Service. 

(d)  The  Agricultural  Stabilization  and 
Conservation  Service  of  the  Department 
shall  assist  in  the  conduct  of  referenda. 

§  1220.523  Supervision  of  referenda. 

The  Administrator,  AMS,  shall  be 
responsible  for  conducting  referenda  in 
accordance  with  this  subpart. 

§1220.524  Eligibility. 

(a)  Eligible  producers.  Each  person 
who  was  a  producer  during  the 
representative  period  is  entitled  to 
register  and  vote  in  the  referendum. 
Each  producer  entity  shall  be  entitled  to 
cast  only  one  ballot  in  the  referendum. 

(b)  Proxy  registration  and  voting. 
Proxy  registration  and  voting  is  not 
authorized  except  that  an  officer  or 
employee  of  a  corporate  producer,  or 
any  guardian,  adr^istrator,  executor, 
or  trustee  of  a  producer’s  estate,  or  an 
authorized  representative  of  any  eligible 
producer  entity  (other  than  an 
individual  producer),  such  as  a 
corporation  or  partnership,  may  register 
and  cast  a  ballot  on  behalf  of  such 
entity.  Any  individual  registering  to 
vote  in  the  referendum  on  behalf  of  any 
producer  entity  shall  certify  that  he  or 
she  is  authorized  by  such  entity  to  take 
such  action. 

(c)  Joint  and  group  interest.  A  group 
of  individuals,  such  as  members  of  a 
family,  joint  tenants,  tenants  in 
common,  a  partnership,  owners  of 
community  property,  or  a  corporation 


engaged  in  the  production  of  soybeans 
as  a  producOT  entity  shall  be  entitled  to 
only  one  vote;  provided,  however,  that 
any  member  of  a  group  may  register  to 
vote  as  a  producer  if  he  or  she  is  an 
eligible  producer  separate  from  the 
group. 

§  1220.525  Time  and  plaM  of  registration 
and  voting. 

A  referendum  shall  be  held  for  1  day 
on  a  date  to  be  determined  by  the 
Secretary.  Eligible  persons  sl^ll  register 
and  vote  following  the  procedures  in 
§  1220.526.  Except  for  absentee  ballots, 
the  registration  and  voting  shall  take 
place  during  business  hours  of  each 
county  CES  office. 

§  1220.526  Facilities  for  registering  and 
voting. 

Each  county  CES  office  shall  provide 
adequate  facilities  and  space  to  permit 
producers  to  register  and  to  mark  their 
ballots  in  secret  and  a  sealed  box  or 
other  suitable  receptacle  for  registration 
forms  and  ballots  which  shall  be  kept 
under  observation  during  office  hoius 
and  secured  at  all  times.  Copies  of  the 
Order  and  a  summary  of  the  Order  shall 
be  available  for  review. 

§  1220.527  RagIsUatlon  form  and  ballot 

A  ballot  (Form  LS-49)  and 
certification  and  registration  form  (Form 
LS-49-2)  diall  be  used  for  voting  in 
person.  The  information  required 
includes  name,  address,  and  telephone 
number  and  also  contains  a  certification 
statement,  referenced  in 
§  1220.528(a)(1).  The  ballot  requires 
producers  to  check  a  "3^s”  or  “no.”  A 
combined  registration  and  voting  form 
(Form  LS-50)  shall  be  used  for  absentee 
voting. 

§  1220.528  Registration  and  voting 
procedure. 

(a)  Registering  and  voting  in  person. 

(1)  Each  producer  desiring  to  vote  in 
a  referendum  shall  register  on  the  day 
of  voting  at  the  county  CES  office  in 
which  the  producer’s  residence  is 
located  or  at  the  county  CES  office 
serving  the  coimty  in  which  the 
producer’s  residence  is  located. 
Producer  entities  other  than  individuals 
shall  register  at  the  coimty  CES  office  in 
the  county  in  which  their  headquarters 
office  or  business  is  located  or  at  the 
coimty  CES  office  serving  the  county  in 
which  the  entities  headquarters  office  or 
business  is  located.  Producers  will  be 
required  to  list  their  names  on  the  voter 
registration  list  (Form  LS-49^3)  prior  to 
receiving  a  registration  form  and  ballet. 
To  register,  each  producer  shall 
complete  the  registration  form/envelope 
(Form  LS-49-2)  and  certify  that: 


(1)  They  or  the  entity  they  represent 
were  producers  during  the  specified 
representative  period:  and 

(ii)  If  voting  on  behalf  of  an  entity 
referred  to  in  §  1220.524,  they  are 
authorized  to  do  so. 

(2)  Each  eligible  producer  who  has 
not  voted  by  means  of  an  absentee  ballot 
may  cast  a  ballot  in  person  at  the 
location  and  time  set  forth  in  §  1220.525 
and  on  a  date  to  be  announced  by  the 
Secretary.  Eligible  persons  who  enter 
their  names  on  the  voter  registration  list 
(Form  LS-49-3)  will  receive  a 
registration  form/envelope  (Form  LS- 

49- 2)  and  a  ballot  (Form  LSU49).  Voting 
shall  be  by  secret  ballot  imder  the 
supervision  of  the  local  county  CES 
agent  or  designee.  The  ballot  shall  be 
marked  by  the  voter  to  indicate  “yes"  or 
“no."  Voters  shall  place  their  ma^ed 
ballots  in  an  envelope  marked 
“SOYBEAN  BALLOT,"  seal  it.  and 
place  it  in  the  completed  and  signed 
registration  form/envelope  marked 
“SOYBEAN  REFERENDUM."  seal  that 
envelope,  and  personally  place  it  in  a 
box  marked  “Ballot  Box"  or  other 
suitable  receptacle. 

(b)  Absent^  voting. 

(1)  Eligible  producers  and  entities 
may  request  and  obtain  a  combined 
absentee  registration  and  voting  form 
(Form  LS-50)  and  two  envelopes — one 
marked  “SOYBEAN  BALLOT”  (Form 
LS-49-1)  and  the  other  marked 
“SOYBEAN  REFERENDUM”  (Form  LS- 

50- 1)  in  writing  or  in  person  from  the 
county  CES  office  serving  the  county  in 
which  they  reside  if  individuals,  or 
serving  the  coimty  where  their  main 
office  is  located,  iiF  a  corporation  or 
other  entity.  Only  one  a^ntee 
registration  form  and  absentee  ballot 
will  be  provided  to  each  eligible 
producer.  The  forms  must  be  requested 
in  writing  or  in  person  during  a 
specified  time  peried  which  will  be 
annoimced  by  the  Secretary.  The  county 
CES  office  shall  enter  on  the  absentee 
voter  request  list  (Form  LS-50-2)  the 
name  and  address  of  each  person  or 
entity  requesting  an  absentee  ballot  and 
the  date  the  forms  were  mailed. 
Absentee  forms  will  be  provided  by 
mail  only.  A  copy  of  the  absentee  voter 
request  list  (Form  LS-50-2)  prepared  by 
the  county  CES  office  shall  be  provided 
to  each  ASCS  county  office  for  absentee 
voter  verification. 

(2)  To  register,  eligible  producers 
must  complete  and  sign  the  registration 
(Form  LS-50),  and  certify  that; 

(i)  They  or  ffie  entity  they  represent 
were  producers  during  the  specified 
representative  period;  and 

(ii)  If  voting  on  behalf  of  an  entity 
referred  to  in  subsection  §  1220.524, 
they  are  authorized  to  do  so. 


C0548  Federal  Register  /  Vol.  58,  No.  220  /  Wednesday,  November  17,  1993  /  Rules  and  Regulations 


(3)  A  producer,  after  completing  the 
registration  form  and  marking  the  ballot, 
shall  remove  the  ballot  portion  of  Form 
LS-50  and  seal  the  completed  ballot  in 

a  separate  envelope  marked  "SOYBEAN 
BAUXDT”  (Form  LS-49-1)  and  place  it 
in  a  second  envelope  marked 
"SOYBEAN  REFERENDUM”  (Form  LS- 
50-1)  along  with  the  signed  registration 
form.  Voters  shall  print  and  sign  their 
names  on  the  envelope  marked 
"SOYBEAN  REFERENDUM”  (Form  LS- 
50-1),  affix  postage,  and  mail  it  in  the 
pre-addressed  envelope  provided  with 
the  ballot. 

(4)  Absentee  ballots  must  be  received 
in  the  coimty  CES  office  by  the  close  of 
business,  5  business  days  before  the 
date  of  the  referendum.  Absentee  ballots 
received  after  that  date  shall  be  counted 
as  invaUd  ballots.  Upon  receiving  the 
"SOYBEAN  REFERENDUM”  envelope 
containing  the  registration  form  and 
ballot,  the  county  CES  agent  or  designee 
shall  place  it,  imopened,  in  a  secure 
ballot  box.  In  addition,  the  county  CES 
agent  or  designee  shall  enter  on  the 
voter  request  list  (Form  LS-50-2)  beside 
the  name  of  the  voter  the  date  the 
absentee  ballot  was  received. 

(5)  A  person  casting  an  absentee  ballot 
which  is  not  recorded  as  being  received 
or  which  is  received  after  the  deadline 
specified  in  this  section  may  vote  in 
person  at  the  appropriate  CES  office  on 
the  day  of  the  referendum. 

1 1 220.529  List  of  registered  producers. 
The  voter  registration  list  (Form  LS- 

49-3)  and  the  absentee  voter  request  list 
(Form  LS-50-2)  shall  be  available  for 
inspection  on  the  day  of  the  referendum 
at  the  coimty  CES  office  and 
subsequently  at  the  ASCS  coimty  office. 
They  shall  be  posted  during  regular 
office  hours  in  a  conspicuous  public 
location  at  the  ASCS  county  office  by 
the  second  business  day  following  the 
date  of  the  referendum. 

5 1 220.530  Challenge  of  eligibility. 

(a)  Challenge  period.  On  the  day  of 
the  referendum,  the  names  of 
challenged  voters  may  be  reported  to  the 
CES  county  agent  who  will  refer  them 
to  the  ASCS  county  office.  After  that, 
the  names  of  the  c^llenged  voters  shall 
be  referred  directly  to  the  ASCS  county 
office.  A  challenge  of  a  person’s 
eligibility  to  vote  may  be  made  no  later 
than  the  close  of  business  the  second 
business  day  after  the  date  of  the 
referendum. 

(b)  Who  may  challenge.  A  person’s 
eligibility  to  vote  may  1^  challenged  by 
any  person.  Any  person  wishing  to 
challenge  must  do  so  in  writing  and 
must  include  the  full  name  of  ffie 
individual  or  other  entity  being 


challenged.  Each  challenge  must  be 
separate  and  must  be  signed  by  the 
challenger.  The  Secretary  may  issue 
other  guidelines  as  the  Secretary  deems 
necessary. 

(c)  Determination  of  challenges.  The 
ASC  county  committee  or  its 
representative  shall  make  a 
determination  concerning  the  eligibility 
of  a  producer  who  has  been  challenged 
and  notify  challenged  producers  as  soon 
as  practicable,  but  no  later  than  5 
business  days  after  the  date  of  the 
referendum.  If  the  ASC  county 
committee  or  its  representative  is  unable 
to  determine  whether  a  person  was  a 
producer  during  the  representative 
period,  it  may  require  ffie  person  to 
submit  records  such  as  tax  returns,  sales 
documents,  or  other  similar  documents 
to  prove  that  the  person  was  a  producer 
during  the  representative  period. 

(d)  Challenged  ballot.  'The  registration 
form/envelope  (Form  LS-49-2) 
containing  the  ballots  cast  by  producers 
voting  in  person  whose  eligibility  is 
challenged  shall  be  removed  from  the 
ballot  box  and  placed  in  a  separate  box 
until  the  challenge  has  been  resolved. 
Envelopes  (Forms  LS-50-1)  containing 
absentee  voter  registration  forms  and 
absentee  ballots  of  challenged  absentee 
voters  also  shall  be  removed  fi'om  the 
ballot  box  and  placed  in  the  box 
containing  ballots  of  challenged 
producers.  A  challenged  ballot  shall  be 
determined  to  have  been  resolved  if  the 
determination  of  the  ASC  county 
committee  or  its  representative  is  not 
appealed  within  the  time  allowed  for 
appeal  or  there  has  been  a 
determination  by  the  ASC  county 
committee  after  an  appeal. 

(e)  Appeal.  A  person  declared  to  be 
ineligible  to  register  and  vote  by  the 
ASC  county  committee  or  its 
representative  may  file  an  appeal  at  the 
ASCS  county  office  within  3  business 
days  after  notification  of  such  decision. 
Such  person  may  be  required  to  provide 
documentation  such  as  tax  returns,  sales 
documents,  or  similar  documents  in 
order  to  demonstrate  his  or  her 
eligibility.  An  appeal  shall  be 
determined  by  the  ASC  county 
committee  as  soon  as  practicable;  but,  in 
all  cases,  not  later  than  the  9th  business 
day  after  the  date  of  the  referendum. 

The  ASC  county  committee’s 
determination  on  an  appeal  is  final. 

§  1220.531  Receiving  ballots. 

A  ballot  shall  be  considered  to  have 
been  received  during  the  voting  period 
if: 

(a)  It  was  cast  in  the  county  CES  office 
prior  to  the  close  of  business  on  the  day 
of  the  referendum;  or 


(b)  An  absentee  ballot  was  received  in 
the  county  CES  office  not  later  than 
close  of  business  5  business  days  before 
the  date  of  the  referendum. 

§  1 220.532  Canvassing  ballots. 

(a)  Counting  the  ballots.  The  county 
C^  agent  or  designee  shall  deliver  the 
sealed  ballot  box,  the  voter  registration 
list  (Form  LS— 49-3),  and  the  absentee 
voter  request  list  (Form  LS-50-2)  to  the 
ASCS  county  office  by  the  close  of 
business  on  the  first  business  day 
following  the  date  of  the  referendum. 
ASCS  county  employees  and  the  county 
CES  agent  or  designee  shall  check  the 
registration  forms  of  all  voters  against 
the  voter  registration  list  (Form  LS-49- 
2)  and  the  absentee  voter  request  list 
(Form  LS-50-2)  to  determine  properly 
registered  voters.  The  ballots  of 
producers  voting  in  person  whose 
names  are  not  on  the  voter  registration 
list  (Form  LS— 49-3)  shall  be  declared 
invalid.  Likewise,  the  ballots  of 
producers  voting  absentee,  whose 
names  are  not  on  the  absentee  voter 
request  list  (Form  LS-50-2)  shall  be 
declared  invalid.  Ballots  declared 
invalid  and  all  ballots  of  challenged 
voters  declared  ineligible  shall  be  kept 
separate  from  the  other  ballots  and  the 
envelopes  containing  these  ballots  shall 
not  be  opened.  The  valid  ballots  shall  be 
coimted  on  the  10th  business  day  after 
the  referendum  date.  ASCS  coimty 
office  employees  shall  remove  the 
sealed  “Soybean  Ballot”  envelope  from 
the  registration  form/envelopes  or 
absentee  ballot  envelopes  of  all  eligible 
voters  and  all  challenged  voters 
determined  to  be  eligible.  When 
removing  the  "Soybean  Ballot” 
envelopes,  steps  ^all  be  taken  to  ensure 
that  the  voter’s  name  cannot  be 
identified.  After  removing  all  “Soybean 
Ballot”  envelopes,  ASCS  county 
employees  shall  open  them  and  count 
the  ballots.  The  ballots  shall  be 
tabulated  as  follows: 

(1)  Number  of  eligible  producers 
casting  valid  ballots; 

(2)  Number  of  producers  favoring  the 
Order; 

(3)  Number  of  producers  not  favoring 
the  Order; 

(4)  Number  of  challenged  ballots; 

(5)  Number  of  challenged  ballots 
deemed  ineligible; 

(6)  Number  of  invalid  ballots;  and 

(7)  Number  of  spoiled  ballots. 

(b)  Invalid  ballots.  Ballots  shall  be 
declared  invalid  if  a  producer  voting  in 
person  has  failed  to  sign  the  voter 
registration  list  (Form  LS-49-3),  or  an 
absentee  voter’s  name  is  not  on  the 
absentee  voter  request  list  (Form  LS-50- 
2),  or  the  registration  form  or  ballot  was 
incomplete  or  incorrectly  completed. 
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(c)  Spoiled  ballots.  Ballots  shall  be 
considered  as  spoiled  ballots  when  they 
are  mutilated  or  marked  in  such  a  way 
that  it  cannot  be  determined  whether  it 
is  a  “yes”  or  "no"  vote.  Spoiled  ballots 
shall  not  be  considered  as  approving  or 
disapproving  the  Order,  or  as  a  ballot 
cast  in  the  referendum. 

(d)  Confidentiality.  All  ballots  shall  be 
conHdential  and  the  contents  of  the 
ballots  shall  not  be  divulged  except  as 
the  Secretary  may  direct.  The  public 
may  witness  the  opening  of  the  ballot 
box  and  tabulation  of  the  votes  but  may 
not  interfere  with  the  process. 

§  1 220.533  ASCS  county  office  report 
The  ASCS  county  office  shall  notify 
the  ASCS  State  office  of  the  results  of 
the  referendum.  Each  ASCS  county 
ofhce  shall  transmit  the  results  of  the 
referendum  in  its  county  to  the  ASCS  . 
State  office.  Such  report  shall  include 
the  information  listed  in  §  1220.532(a). 
The  results  of  the  referendum  in  each 
county  may  be  made  available  to  the 
public  immediately  after  the  ballots 
have  been  counted  and  any  verification 
for  accuracy  has  been  completed.  A 
copy  of  the  report  of  those  results  shall 
be  posted  for  30  days  in  the  ASCS 
county  office  in  a  conspicuous  place 
accessible  to  the  public,  and  a  copy 
shall  be  kept  on  Hie  in  the  ASCS  county 
office  for  a  period  of  at  least  12  months. 

§1220.534  ASCS  State  office  report 
Each  ASCS  State  office  shall  transmit 
to  the  Deputy  Administrator,  ASCS,  a 
written  summary  of  the  results  of  the 
referendum  received  from  ail  the  ASCS 
county  offices  within  the  State.  The 
summary  shall  include  the  information 
on  the  referendum  results  contained  in 
the  reports  h-om  all  county  offices 
within  each  State  and  be  certified  by  the 
ASCS  State  executive  director.  The 
ASCS  State  office  shall  maintain  a  copy 
of  the  summary  where  it  shall  be 
available  for  public  inspection  for  a 
period  of  not  less  than  12  months. 

§  1 220.535  Results  of  the  referendum. 

(a)  The  Deputy  Administrator,  ASCS, 
shall  submit  to  the  Administrator.  AMS, 
the  results  of  the  referendum.  The 
Administrator.  AMS,  shall  prepare  and 
submit  to  the  Secretary  a  report  of  the 
results  of  the  referendum.  The  results  of 
any  referendum  shall  be  issued  by  the 
Department  in  an  ofHcial  press  release. 
State  reports  and  related  papers  shall  be 
available  for  public  inspection  in  the 
office  of  the  Marketing  Programs 
Branch.  Livestock  and  Seed  Division. 
Agricultural  Marketing  Service.  USDA. 
room  2624  South  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC. 


(b)  If  the  Secretary  deems  it  necessary, 
the  report  of  any  State  or  county  shall 
be  re-examined  and  checked  by  such 
persons  that  may  be  designated  by  the 
Deputy  Administrator.  ASCS,  or  the 
Secretary. 

§  1 220.536  Disposition  of  ballots  and 
records. 

Each  ASCS  county  executive  director 
shall  place  in  sealed  containers  marked 
with  the  identification  of  the 
referendum  the  voter  registration  list, 
absentee  voter  request  list,  voted  ballots, 
challenged  registration  forms/envelopes, 
challenged  absentee  voter  registration 
forms,  challenged  ballots  found  to  be 
ineligible,  invalid  ballots,  spoiled 
ballots,  and  county  summaries.  Such 
records  shall  be  placed  under  lock  in  a 
safe  place  under  the  custody  of  the 
ASCS  county  executive  director  for  a 
period  of  not  less  than  12  months  after 
the  date  the  referendum  was  held.  If  no 
notice  to  the  contrary  is  received  hem 
the  Deputy  Administrator,  ASCS,  by  the 
end  of  su^  time,  the  records  shall  be 
destroyed. 

§  1 220.537  Instructions  and  forms. 

The  Administrator  is  hereby 
authorized  to  prescribe  additional 
instructions  and  forms  not  inconsistent 
with  the  provisions  of  this  subpart  to 
govern  the  conduct  of  the  referendum. 

Dated;  November  8. 1993. 

Kenneth  C  Clayton. 

Deputy  Administrator  for  Marketing 
Proems. 
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Commodity  Credit  Corporation 

7  CFR  Part  1485 

Cooperative  Agreements  for  the 
Development  of  Foreign  Markets  for 
Agricultural  Commodities 

AGENCY:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  amendments  made  by 
this  interim  rule  implement  the 
provisions  of  section  1302  of  the 
Ominbus  Budget  Reconciliation  Act  of 
1993  concerning  the  Market  Promotion 
Program.  These  changes  are  intended  to 
enable  the  Secretary  of  Agriculture  to 
achieve  savings  and  improve  the 
effectiveness  of  the  Market  Promotion 
Program. 

DATES:  This  interim  rule  is  effective 
November  17, 1993.  Comments  must  be 
received  in  writing  by  January  18, 1994 
to  be  assured  of  consideration. 


ADDRESSES:  Send  comments  to  the 
Director,  Marketing  Operations  Staff. 
Foreign  Agricultural  ^rvice.  United 
States  Department  of  Agriculture,  14th 
and  Independence  Avenue,  SW.,  Ag  Box 
1042,  Washington,  DC  20250-1042. 
Telephone:  (202)  720-5521. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Marketing  Operations  Staff. 
Foreign  Agricultural  ^rvice.  United 
States  Department  of  Agriculture,  14th 
and  Independence  Avenue.  SW., 
Washington.  DC  20250-1042. 

Telephone:  (202)  720-5521.  The 
Regulatory  Impact  Analysis  concerning 
the  interim  rule  published  at  56  FR 
40745  (August  16, 1991)  is  available 
upon  request  from  the  Director, 

Planning  and  Evaluation  Staff,  Foreign 
Agricultural  Service,  United  States 
Department  of  Agriculture.  14th  and 
Independence  Avenue,  SW.,  Ag  Box 
1043  Washington!  DC  20250-1043. 
Telephone:  (202)  690-1198. 

SUPPLEMENTARY  INFORMATION:  This 
interim  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  classing  as  “nonmajor”.  It  has 
been  determined  that  this  interim  rule 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  will 
not  cause  a  major  increase  in  costs  to 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions:  and  will 
not  have  an  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets. 
Furthermore,  the  Acting  Vice  President, 
CCC,  certified  that  this  action  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
because  this  action  does  not  require  any 
significant  actions  on  the  part  of  small 
businesses  as  a  condition  of 
participation  in  the  Market  Promotion 
Program  (MPP).  It  is  also  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (see  the  Notice  related  to  7  CFR 
Part  3015,  subpart  V,  48  FR  29115). 

This  interim  rule  has  been  reviewed 
under  the  Executive  Order  12778,  Civil 
Justice  Reform.  The  interim  rule  has 
pre-emptive  effect  with  respect  to  any 
State  or  local  laws,  regulations,  or 
policies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation.  The  interim 
rule  does  not  have  retroactive  effect. 
Administrative  proceedings  are  not 
required  before  suit  may  be  filed. 
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Background 
Statutory  Background 

MVP  is  authorized  by  section  203  of 
the  Agricultural  Trade  Act  of  1978,  as 
amended  by  section  1531  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Public  Law  101-624, 
enacted  November  28,  1990,  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Public  Law  103-66.  These  statutes 
direct  the  CCC  to  carry  out  a  program  to 
encourage  the  development, 
maintenance  and  expansion  of 
commercial  export  markets  for 
agricultural  commodities  through  cost- 
share  assistance  to  eligible  trade 
organizations. 

Program  Changes 

Following  is  a  listing  of  the  changes 
made  applicable  to  the  MPP  by  this 
interim  rule.  These  changes  are 
intended  to  improve  the  effectiveness  of 
the  program  and  should  help  U.S.  firms 
compete  with  foreign  companies 
overseas.  Entities  that  currently  have 
MPP  agreements  as  well  as  those  that 
have  participated  in  the  Targeted  Export 
Assistance  Program  should  carefully 
review  this  rule. 

1.  Except  in  the  case  of  activities 
conducted  by  small-sized  entities 
operating  through  state  groups, 
assistance  will  only  be  provided  to 
counter  or  offset  the  adverse  effects  of 
a  subsidy,  import  quota,  or  other  unfair 
trade  practice  of  a  foreign  country. 

2.  For  brand  promotions,  assistance 
will  be  provided  on  a  priority  basis  to 
small-sized  entities  determined  on  the 
basis  of  Small  Business  Administration 
criteria. 

3.  CCC  resources  will  not  be  used  to 
promote  a  specific  brand  product  in  a 
single  market  for  more  than  five  years 
unless  CCC  determines  that  further 
assistance  is  necessary  to  meet  the 
objectives  of  the  program.  For  purposes 
of  implementing  this  provision,  CCC 
will  consider  a  "maritet”  to  be  a  single 
country.  This  will  ease  administration 
of  the  program  and  will  conform  to  the 
strategic  plan. 

4.  For  nonbrand  promotions, 
participants  under  MPP  agreements  will 
be  required  to  provide  a  minimum  level 
of  contributions  of  no  less  than  10 
percent  of  CCC  resources  expended. 
CCC  may  increase  the  required 
contribution  level  in  any  subsequent 
year  that  an  eligible  trade  organization 
receives  assistance. 

5.  Each  participant  will  be  required  to 
certify  that  CCC  resources  will 
supplement,  but  not  supplant,  any 
private  or  third  party  funds  or  other 
contributions  to  program  activities. 


6.  CCC  may  require  a  participant  to 
contract  for  an  independent  evaluation 
or  audit  of  program  activities.  CCC 
resources  will  not  be  used  to  cover  the 
cost  of  such  an  evaluation  or  audit. 

7.  No  funds  made  available  under  this 
program  may  be  used  for  activities  to 
develop,  maintain,  or  expand  foreign 
markets  for  tobacco. 

Although  comment  is  requested  on 
the  entire  rule,  public  comments  are 
specifically  requested  on  the  criteria  for 
extending  the  promotion  of  a  brand 
product  in  a  market  beyond  the  5-year 
limit,  defining  market  as  a  country  in 
this  context,  and  the  use  of  the  criteria 
for  size  determination  published  by  the 
Small  Business  Administration. 

Effective  Date 

Section  1302  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  requires  that 
regulations  implementing  the  specified 
amendments  to  the  Market  Promotion 
Program  be  issued  within  90  days  after 
enactment  of  the  Act  (August  10, 1993). 

It  is  also  required  that  these  changes  be 
made  prior  to  implementation  of  the 
fiscal  year  1994  program.  Therefore,  it  is 
determined  that  it  is  impractical  to  give 
notice  and  obtain  public  comment  on 
this  rule  prior  to  its  effective  date.  For 
the  same  reasons,  good  cause  is  shown 
to  make  the  rule  effective  immediately 
upon  publication  in  the  Federal 
Roister. 

These  regulations  will  be 
implemented  at  the  beginning  of  each 
participant’s  1994  program  and 
corresponding  activity  plan  year. 

Comments  on  the  provisions  of  these 
regulations  are  invited  and  must  be 
received  within  60  days  of  the  effective 
date.  CCC  will  consider  all  comments 
received  when  evaluating  the  rule  in 
completion  of  the  rulemaking  process. 
Further  changes  to  these  regulations 
may  be  made  based  on  the  comments 
received. 

Information  Collection  Requirements 

The  information  collection 
requirements  for  participating  in  the 
Market  Promotion  Program  (IVPP)  were 
approved  for  use  by  the  Office  of 
Management  and  Budget  (OMB)  through 
October  31, 1994  and  assigned  OMB  No. 
0551-0027.  The  amendments  set  forth 
in  this  interim  rule  impose  new 
information  collection  requirements  to 
participate  in  the  MPP,  different  from 
those  previously  reviewed  and 
approved  by  OI^.  These  regulations 
have  been  submitted  to  the  OMB  for 
approval  under  the  provision  of  44 
U.S.C  chapter  35.  £)ue  to  the  deadlines 
imposed  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  concerning 
the  issuance  of  regulations,  the  Agency 


has  requested  emergency  processing  of 
this  collection  of  information.  Public 
reporting  for  these  collections  is 
estimated  at  15  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  AG  Box  7630, 
Washington,  DC  20250-7630,  and  to  the 
Office  of  Management  and  Budget, 
Paperworic  Reduction  Project, 
Washington,  DC  20503. 

List  of  Subjects  in  7  CFR  Part  1485 

Agricultural  commodities.  Exports. 

Accordingly,  7  CFR  part  1485,  subpart 
B  is  amend^  as  follows: 

PART  1485— COOPERATIVE 
AGREEMENTS  FOR  THE 
DEVELOPMENT  OF  FOREIGN 
MARKETS  FOR  AGRICULTURAL 
COMMODITIES 

1.  The  authority  citation  for  part  1485 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  5623,  7  U.S.C.  5662- 
5664  and  section  1302  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993,  Public 
Law  103-66. 

Subpart  B — Market  Promotion  Program 

2.  Section  1485.11,  paragraph  (oo)  is 
added  to  read  as  follows: 

§1485.11  Oefirdtiona. 

*  *  *  *  « 

(oo)  Small-sized  entity  means  any 
U.S.  commercial  entity  which  meets  the 
small  business  size  standards  published 
by  the  Small  Business  Administration  in 
the  Standard  Industrial  Classification 
codes  and  Size  standards  in  13  CFR  part 
121,  Small  Business  Size  Regulations. 
The  definitions  contained  in  13  CFR 
part  121  121.401, 121.402, 121.403, 
121.404, 121.407,  and  121.601  shall 
apply  in  determining  size  eligibility. 

3.  Section  1485.12,  is  amended  by 
revising  the  first  sentence  of  paragraph 

(a) ,  by  revising  paragraphs  (b)(2)(iv)  and 

(b) (2)(viii),  and  adding  paragraph 
(b)(2)(xi)  to  read  as  follows: 

§14^12  General  program  requirements 
and  application  procedures. 

(a)  Agreements.  MPP  and  EIP/MPP 
agreements  are  intended,  except  for 
small-sized  entities  operating  throu^ 
state  groups,  to  counter  or  offset  the 
adverse  effects  of  a  subsidy,  import 
quota,  or  other  unfair  trade  practice  of 
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a  foreign  country,  through  cost-share 
assistance,  in  order  to  permit  the 
development,  maintenance,  and 
expansion  of  commercial  export  maricets 
for  U.S.  agricultural  commodities  and 
products.  •  •  * 

(b)*  •  • 

(21*  *  * 

(iv)  Except  for  small-sized  entities 
operating  through  state  groups,  a 
description  of  the  unfair  trade  practice 
affecting  export  trade  in  the  agricultural 
commodity  or  product  to  be  addressed. 

•  *  *  *  * 

(viii)  The  total  amount  of  (XC 
resources  requested  which  includes  the 
specific  amounts  requested  for  brand 
and  generic  promotion  activities,  and 
the  anticipated  percentage  of  CXX 
resources  to  be  made  available  to  small¬ 
sized  entities  for  brand  promotion. 

•  •  •  *  * 

(xi)  A  statement  certifying  that  any 
CCC  resources  received  will 
supplement,  but  not  supplant,  any 
private  or  third  party  funds  or  other 
contributions  to  program  activities. 

These  statements  will  be  subject  to 
audits  certifying  their  accuracy.  CCC 
seeks  to  ensure  that  MPP  expenditures 
result  in  increased  exports  that 
otherwise  would  not  have  occurred. 
***** 

4.  Section  1485.13  is  amended  by 
revising  paragraph  (b)(7Ki),  adding 
paragraph  Cb)(8),  redesignating 
peuragraph  (c)  as  (c)(1),  and  adding 
paragraph  (c)(2)  to  read  as  follows: 

§  1485.13  Special  requiramenta  of  the 
Export  Incantlva  Profpain. 
***** 

(b)*  *  • 

(7) .  .  . 

(i)  Such  an  agreement  with  a  U.S. 
commercial  entity  will  counter  or  offset 
the  adverse  effects  of  a  subsidy,  import 
quota,  or  other  unfair  trade  practice  of 
a  foreign  country  so  as  to  allow  the 
development,  maintenance,  or 
expansion  of  exports  of  the 
corresponding  agricultural  commodity 
or  product. 

***** 

(8)  CCC  will  not  provide  assistance  to 
promote  a  specific  brand  product  in  a 
single  country  maiieet  for  more  than  five 
years  unless  CCC  determines  that 
further  assistance  is  necessary  in  order 
to  meet  the  objectives  of  the  pro^m. 
This  determination  will  be  based  on  the 
continued  existence  of  an  unfair  trade 
practice  or  identification  of  a  new  unfair 
trade  practice.  This  five  year  period 
shall  not  begin  prior  to  the  1994 
program  and  the  participant’s 
corresponding  activity  plan  year.  In 
those  situations  where  a  commercial 


entity  has  been  in  a  market  already  for 
more  than  5  years.  CCC  will,  as  in  the 
past,  review  the  application  to  ensure 
that  sufficiently  strong  justification 
exists  to  support  continued  funding. 

(0  (1)  *  *■  * 

(2)  Applicants  seeking  priority 
consideration  for  assistance  based  on 
size  must  certify  that  they  are  a  small¬ 
sized  entity  and  demonstrate  size 
eligibility  through  the  submission  of 
annual  receipts  or  number  of 
employees. 

***** 

S.  Section  1485.14  is  amended  by 
revising  paragraphs  (d)(l)(ii).  (e)(2)(iv) 
and  (ejfsKi)  and  by  adding  paragraphs 
(e)(4)(vii).  (e)(4)(viii),  (e)(4)(ix)  and  (e)(8) 
to  read  as  follows: 

§  1485.14  Special  requiremonta  of  the 
Market  Promotion  Program. 
***** 

(d) *  *  * 

(D*  *  * 

(ii)  Request  approval  for  a  reduction 
in  the  rate  of  contribution  by  submitting 
an  APAR  to  CCC.  A  participant 
contribution  rate  below  ten  percent  of 
CCC  resources  expended  for  nonbrand 
promotion  will  not  be  approved 
beginning  with  the  participant’s  1994 
program  and  corresponding  activity 
plan  year.  CCC  may  increase  the 
required  contribution  level  in  any 
subsequent  year  that  an  eligible  trade 
organization  receives  assistance  for 
nonbrand  promotion.  Also,  CCC  will 
take  into  account  the  ability  of  the 
participant  to  increase  its  contribution 
beyond  the  minimum  contribution 
level. 

***** 

(e) *  *  * 

(2)*  *  • 

(iv)  The  applicant  must  describe  how 
the  program  will  be  made  available  to 
U.S.  and/or  foreign  commercial  entities 
and  any  differences  between  how  U.S. 
and/or  foreign  commercial  entities  will 
operate  the  program.  It  must  also 
identify  the  method  to  be  used  for 
announcing  the  availability  of  the 
program,  the  information  solicited  from 
brand  participants,  the  method  or 
criteria  for  giving  priority  consideration 
to  small-sized  entities,  and  the 
provisions  for  evaluating  brand 
promotions. 

(3)  Distribution  of  CCC  resources  for 
MPP  participant  brand  promotion,  (i)  In 
distributing  CCC  resources  among  U.S. 
Commercid  entities,  the  MPP 
participant  must  mve  priority 
consideration  to  mose  applicants  that 
qualify  as  small-sized  entities.  Other 
criteria  for  distributing  CCC  resources 
among  U.S.  commercial  entities  must  be 
objective  and  reasonably  related  to  its 


worldwide  promotional  program  goals. 
The  distribution  procedures  and  criteria 
shall  be  included  in  the  strategic  plan 
and  in  the  announcement  of  the 
program’s  availability  to  the  U.S. 
commercial  entities. 
***** 

(4).  .  • 

(vii)  Describes  specific  documentation 
requirements  for  a  brand  applicant 
seeking  priority  consideration  for 
assistance  bas^  on  eligibility  as  a 
small-size  entity. 

(viii)  Includes  a  requirement  that  all 
records  supporting  a  brand  participant’s 
claim  as  a  small-sized  entity,  in  addition 
to  those  required  to  be  submitted  with 
the  application,  shall  be  available  upon 
request  to  CCC.  the  FAS  Compliance 
Review  Staff,  the  USDA  Office  of  the 
Inspector  General,  and  the  General 
Accounting  Office  for  purposes  of 
making  audits,  examinations,  excerpts 
and  transcripts. 

(ix)  Includes  a  requirement  that  the 
U.S.  commercial  entity  submit  to  the 
participant  a  statement  certifying  that 
any  Federal  funds  received  will 
supplement,  but  not  supplant,  any 
private  or  third  party  funds  or  other 
contributions  to  program  activities. 
***** 

(8)  CCC  will  not  provide  assistance  to 
promote  a  specific  brand  product  in  a 
single  country  market  for  more  than  five 
years  unless  CCC  determines  that 
further  assistance  is  necessary  in  order 
to  meet  the  objectives  of  the  program. 
This  determination  will  be  based  on  the 
continued  existence  of  an  unfair  trade 
practice  or  identification  of  a  new  unfair 
trade  practice  without  regard  to  whether 
the  U.S.  commercial  entity  promoting  a 
brand  product  is  a  small-sized  entity 
operating  through  a  state  group.  This 
five  year  period  shall  not  begin  prior  to 
the  1994  program  and  the  participant’s 
corresponding  activity  plan  year.  In 
those  situations  where  a  commercial 
entity  has  been  in  a  market  already  for 
more  than  5  years,  CCC  will,  as  in  the 
past,  review  the  application  to  ensure 
that  sufficiently  strong  justification 
exists  to  support  continued  funding. 

6.  Section  1485.15  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(1).  revising  paragraph 
(a)(2)  and  by  adding  (a)(3)  to  read  as 
follows: 

{ 1485.15  Criteda  for  allocation  of  CCC 
raaoureaa. 

(a)  General  (1)  *  *  *  CCC  will  not 
enter  into  an  EDP/MPP  Agreement  or 
MPP  Agreement  for  the  promotion  of  - 
tobacco  or  tobacco  products. 

(2)  Except  for  small-sized  entities 
operating  through  state  groups. 
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allocations  will  only  be  made  to 
applicants  who  will  promote 
commodities  or  products  affected  by  a 
documented  unfair  trade  practice. 

(3)  In  providing  assistance  for  brand 
promotions,  priority  will  be  given  to 
small-sized  entities. 
***** 

7.  Section  1485.27  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 485.27  Compliance  review. 

(a)  Accessibility  of  records.  All  MPP 
and  EIP/MPP  participant  records 
pertaining  to  program  agreements, 
activity  plans,  reimbursement  claims 
and  contributions,  and  all  records 
supporting  the  certifications  required  by 
these  regulations  that  a  U.S.  commercial 
entity  is  a  small-sized  entity  and  that 
funds  will  supplement,  but  not 
supplant,  any  private  or  third  party 
funds  or  other  contributions  shall  be 
available  upon  request  to  authorized 
officials  of  the  United  States  for 
purposes  of  making  audits, 
examinations,  excerpts  and  transcripts. 
***** 

8.  Section  1485.28(a)  is  revised  to 
read  as  follows: 

§  1485.28  CCC  recourse  In  the  event  of 
noncompliance  with  regulations. 

(a)  General.  CCC  may  periodically 
require  participants  to  certify 
compliance  with  the  requirements  of 
this  regulation.  If  as  a  result  of  an 
evaluation  or  audit  of  activities  of  a 
participant  under  the  program,  CCC 
determines  that  further  review  is  needed 
in  order  to  ensure  compliance  with  the 
requirements  of  the  program,  CCC  may 
require  the  participant  to  contract  for  an 
independent  audit  of  the  program 
activities,  including  activities  of  any 
subcontractor.  Any  expenditures  for 
such  evaluation  or  audit  will  be  the  sole 
responsibility  of  the  participant,  cannot 
be  paid  with  program  funds,  and  cannot 
be  claimed  as  a  participant  contribution. 
***** 

Signed  at  Washington,  DC  on  November 
12, 1993. 

Christopher  E.  Goldthwait, 

Acting  Vice  President,  Commodity  Credit 
Corporation  and  Acting  General  Sales 
Manager,  Foreign  Agricultural  Service. 

[FR  Doc.  93-28289  Filed  11-16-93;  8:45  am) 
BI  LUNG  CODE  M10-10-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  Nos.  91-ANM-14, 91- 
ANM-16. 91-ANM-17. 93-ANM-1, 93-ANM- 
2, 93-ANM-8,  and  93-ANM-5] 

Establishment  of  Class  E  Airspace  and 
Alteration  of  Clasa  D  and  Class  E 
Airspace  Areas,  VOR  Federal  Airways 
and  Jet  Routes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  On  September  7,  9,  and  10, 
1993,  the  Federal  Aviation 
Administration  (FAA)  published  final 
rules  altering  the  Class  D  airspace  area 
in  Broomfield,  CO;  altering  the  Class  D 
airspace  and  establishing  Class  E 
airspace  in  Aurora,  CO;  ^tering  Class  D 
and  Class  E  airspace  areas  in 
Englewood,  CO;  altering  the  Class  E 
airspace  area  in  Denver,  CO;  altering 
VOR  Federal  airways  in  Colorado, 
Nebraska,  and  Wyoming;  and  altering  jet 
routes  in  Colorado,  Idaho,  Kansas, 
Nebraska,  South  Dakota,  Utah,  and 
Wyoming.  These  actions  support  the 
new  Denver  International  Airport 
airspace  reconfiguration.  In  view  of  the 
delay  in  the  opening  date  of  the  new 
Denver  Internationa  Airport,  this  action 
delays  the  rules’  effective  date  until 
March  9, 1994. 

EFFECTIVE  DATE:  Effective  November  17, 
1993,  the  effective  dates  of  the  final 
rules  at  58  FR  47041,  58  FR  47371,  58 
FR  47372,  58  FR  47373,  58  FR  47631, 

58  FR  47633,  and  58  FR  47635  are 
delayed  until  0701  UTC,  March  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procediires  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION:  On 
September  7,  September  9,  and 
September  10, 1993,  the  Federal 
Aviation  Administration  (FAA) 
published  final  rules  altering  and 
establishing  Class  D  and  Class  E 
airspace  areas,  VOR  Federal  airways, 
and  jet  routes  to  support  the  new 
Denver  International  Airport  airspace 
reconfiguration.  The  official  opening  of 
the  Denver  International  Airport  has 
been  delayed  until  March  9, 1994. 
Accordingly,  the  effective  date  of  the 


related  final  rules  should  be  postponed 
to  coincide  with  the  opening  of  the  new 
aiimort. 

Because  the  public  needs  to  be  made 
aware  of  this  postponement 
immediately,  notice  and  public 
procedure  are  impracticable  and  good 
cause  exists  for  making  the 
postponement  effective  in  less  than  30 
days. 

consideration  of  the  foregoing, 
effective  November  17, 1993,  the 
effective  dates  of  Airspace  Docket  93- 
ANM-1  modifying  the  Class  D  airspace 
area  in  Broomfield,  CO  (58  FR  47041; 
September  7, 1993);  Airspace  Docket 
No.  93-ANM-2  modifying  the  Class  D 
airspace  area  and  establishing  a  Class  E 
airspace  area  in  Aurora,  CO  (58  FR 
47371;  September  9, 1993);  Airspace 
Docket  No.  93-ANM-3  modifying  the 
Class  D  and  Class  E  airspace  areas  in 
Englewood,  CO  (58  FR  47372; 

September  9, 1993);  Airspace  Docket 
No.  93-ANM-5  modifying  the  Class  E 
airspace  areas  at  the  Denver  Centennial 
Airport,  CO,  Denver,  CO,  and  Erie,  CO, 

(58  FR  47373;  September  9, 1993); 
Airspace  Docket  No.  91-A1^-14 
altering  VOR  Federal  airways  in 
Colorado,  Nebraska,  and  Wyoming  (58 
FR  47631;  September  10, 1993); 

Airspace  Docket  No.  91-ANM-16 
altering  jet  routes  in  Colorado,  Idaho, 
Kansas,  Nebraska,  South  Dakota,  Utah, 
and  Wyoming  (58  FR  47633;  September 
10, 1993);  and  Airspace  Docket  No.  91-  * 
ANM-17  altering  VOR  Federal  airways 
in  Colorado  and  Wyoming  (58  FR 
47635;  September  10, 1993)  are  delayed 
from  December  19, 1993,  to  March  9, 
1994. 

Issued  in  Washington,  DC,  on  November  9, 
1993. 

Willis  C.  Nelson, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc.  93-28294  Filed  11-16-93;  8:45  am) 
BIUJNQ  CODE  4S10-t3-M 


14  CFR  Parts  71  and  91 
[Airspace  Docket  No.  91-AWA-3] 

RIN  2120-AE46 

Alteration  of  the  Denver  Class  B 
Airspace  Area;  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  On  September  17. 1993,  the 
Federal  Aviation  Administration  (FAA) 
published  a  final  rule  altering  the 
Denver,  CO,  Class  B  airspace  area.  In 
view  of  the  delay  in  the  opening  date  of 
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the  new  Denver  International  Airport, 
this  action  delays  the  rule’s  effective 
date  until  Marcn  9, 1994. 

EFFECTIVE  DATE:  Effective  November  17, 
1993,  the  effective  date  of  the  final  rule 
at  58  FR  48722  is  delayed  until  0701 
UTC,  March  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procediues  Service,  Federal 
Aviation  Administration,  800 
Independence  Av«iue.  SW., 

Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  MFORMATION:  On 
September  17, 1993,  the  Federal 
Aviation  Administration  (FAA) 
published  a  final  rule  altering  ^e 
Denver,  CO,  Class  B  airspace  area.  The 
official  opening  of  the  Denver 
International  /drport  has  been  delayed 
until  March  9, 1994.  Accordingly,  the 
effective  date  of  the  alteration  of  ^e 
related  Class  B  airspace  area  and 
revision  to  Special  Federal  Aviation 
Regulation  No.  62,  Section  2.  paragraph 
7,  should  be  postponed  to  coincide  with 
the  opening  of  the  new  airport. 

Because  the  public  needs  to  be  made 
aware  of  this  postponement 
immediately,  notice  and  public 
procedure  are  impracticable  and  good 
cause  exists  for  making  the 
postponement  effective  in  less  than  30 
days. 

hi  consideration  of  the  foregoing, 
effective  November  17, 1993,  the 
effective  date  of  the  final  rule  altering 
the  Denver,  CO,  Class  B  airspace  area 
(58  FR  48722;  ^ptember  17, 1993)  is 
delayed  Grom  December  19, 1993,  to 
March  9. 1994. 

Issued  in  Washington.  DC,  on  November  9, 
1993. 

Willis  C.  Nelsoii, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc.  93-28293  Piled  11-16-93;  8:45  am] 
BIUJNQ  CODE  4ei4-t3-M 


DEPARTMEhTT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 

[Docket  No.  93F-0165] 

Indirect  Food  Additives:  Polymers; 
Technical  Amendment 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule;  technical 
amendment. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  relations  by  correcting 
an  error  in  nomenclature  as  identified  in 
a  notice  in  the  Federal  Registar  of  June 
23, 1993  (58  FR  34058).  The  amendment 
would  add  dipentamethylenethiuram 
hexasulfide  for  use  as  an  accelerator  in 
the  production  of  rubber  articles 
intended  for  repeated  food-contact  use. 
and  remove  the  erroneous  listing  of 
dipentamethylenethimam  tetrasulfide 
fi-om  the  regulation.  This  action 
responds  to  a  food  additive  petition 
filed  by  R.  T.  Vanderbilt  Co.,  Inc. 

DATES:  Effective  November  17, 1993; 
written  objections  and  requests  for  a 
hearing  by  December  17, 1993. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  ana  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
June  23. 1993  (58  FR  34058),  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4370)  had  been  filed  by  R.  T. 
Vanderbilt  Co..  Inc.,  P.O.  Box  5150, 
Norwalk  CT  06856-5150.  The  petition 
proposed  that  the  food  additive 
regulations  in  §  177.2600  Rubber  articles 
intended  for  repeated  use  (21  CFR 
177.2600)  be  amended  to  correct  an 
error  in  nomenclature.  The  petition 
proposed  the  addition  of 
dipentamethylenethiuram  hexasulfide 
for  use  as  an  accelerator  in  the 
production  of  rubber  articles  intended 
for  repeated  food-contact  use.  and  the 
deletion  of  the  erroneous  listing  of 
dipentamethylenethiuram  tetrasulfide 
fiom  the  regulation. 

A  substance  believed  to  be 
dipentamethylenethixiram  tetrasulfide 
was  originally  regulated  as  an 
accelerator  in  the  production  of  rubber 
articles  as  a  result  of  FAP  1B0317 
submitted  in  1961  by  the  Rubber 
Manufacturers  Association,  Inc. 
Subsequently,  in  1965,  companies 
producing  the  compoimd  determined 
that  the  regulated  substance  was 
actually  composed  predominantly  of 
dipentamethylenethiuram  hexasulfide. 
In  support  of  the  current  petition,  R.  T. 
Vanderbilt  has  used  modem  analytical 
instrumentation  that  was  not  available 


in  1965  to  substantiate  the  hexasulfide 
structure. 

FDA  has  evaluated  data  in  the 
petition  supporting  the  chemical 
identity  of  the  additive.  The  agency 
concludes  that  the  petitioner  has 
adequately  shown  ^at  the  regulated 
accelerator  is  actually 
dipentamethylenethiuram  hexasulfide, 
not  dipentamethylenethiuram 
tetrasulfide  as  currently  listed,  and  that 
21  CFR  177.2600  should  be  amended  as 
set  forth  below.  To  identify  the 
regulated  additive  more  clearly,  FDA  is 
adding  the  CAS  Reg.  No.  971-15-3  for 
dipentamethylenethiuram  hexasulfide 
to  §  177.2600. 

In  accordance  with  §  171.1(h)  (21 
CFR  171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
infection. 

I^e  agency  has  previously  considered 
the  environmental  e^cts  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAP  3B4370  (58  FR  34058).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency’s 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  17, 1993, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
peulicularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  &e  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  ’Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
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identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  ^e  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 
Food  additives.  Food  packaging. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Secs.  201, 402, 409,  721  of  the 
Federal  Fo^,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  379e). 

§177.2600  [Amended] 

2.  Section  177.2600  is  amended  in 
paragraph  (c)(4)(ii)(b)  by  revising  the 
entry  for  “Dipentamethylenethiuram 
tetrasulfide”  to  read  as  follows: 

§  177.2600  Rubber  articles  Intended  for 
repeated  use. 

***** 

(c)*  *  * 

(4)*  *  * 

(ii)*  *  * 

(b)*  *  * 

Dipentamethylenethiuram 
hexasulfide  (CAS  Reg.  No.  971-15-3). 

***** 

Dated:  November  5, 1993. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  93-28164  Filed  11-16-93;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[00007-43-086] 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  Sarasota, 
FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  rule  with  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  regulations 
governing  the  Siesta  Key  Drawbridge 


(SR758),  GIWW  mile  71.6,  across 
Roberts  Bay  at  Sarasota  for  30  days  to 
test  proposed  revisions  to  the  bridge 
operating  schedule.  This  test  is  being 
made  bemuse  of  complaints  about 
highway  traffic  delays  during  certain 
hours. 

DATES:  Comments  must  be  received  on 
or  before  January  31, 1994.  This  rule  is 
efiective  on  January  1, 1994,  and, 
terminates  on  January  30, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  S.E.  1st  Avenue,  Miami, 
Florida  33131-3050,  or  may  be 
delivered  to  room  406  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  305- 
536-4103. 

The  Commander,  Seventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  ins{>ection  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ian  MacCartney,  Project  Manager, 
Bridge  Section,  at  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to.participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[CGD07-93-086]  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  C'?mments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying.  If 
not  practical,  a  second  copy  of  any 
boimd  material  is  requested.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  conunent 
period.  It  may  change  this  proposal  in 
view  of  conunents. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Ian 
MacCa^ey  at  the  address  imder 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  representations  will 
aid  this  rulemaking,  the  Coast  Guard 
vrill  hold  a  public  hearing  at  a  time  and 
place  annoimced  by  a  later  notice  in  the 
Federal  Register. 


Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Ian 
MacCa^ey,  Project  Manager,  and 
Lieutenant  Commander  Brad  Mozee, 
Project  Counsel. 

Background  and  Purpose 

This  drawbridge  presently  opens  on 
signal  except  that  from  11  a.m.  to  6 
p.m.,  weekends  and  holidays,  the  draw 
opens  only  on  the  quarter  hour.  In 
response  to  a  request  for  a  30-minute 
opening  schedule  fixim  the  Sarasota/ 
Manatee  Metropolitan  Planning 
Organization  (MPO)  and  the  Florida 
Department  of  Transportation  (FDOT), 
the  bridge  owner,  the  Coast  Guard  has 
evaluate  the  impact  on  navigation  and 
highway  traffic  and  determined  that  a 
20-minute  schedule  may  be  more 
appropriate.  This  30-day  test  is  being 
made  to  determine  whether  the 
pro|>osed  change  to  the  regulations 
would  relieve  highway  tr^fic 
congestion  while  still  meeting  the 
reasonable  needs  of  navigation.  - 

Discussion  of  Proposed  Amendments 

The  proposal,  as  requested  by  the 
MPO  and  FDOT,  to  open  only  on  the 
hoiu-  and  half  hour  during  a  7  hour 
period  is  not  justified  by  the  available 
traffic  and  bridge  opening  data. 

However,  traffic  volume  has  increased 
to  a  level  where  the  Coast  Guard 
believes  a  change  might  be  warranted 
and  proposes  a  30-day  test  of  a  20- 
minute  regulation  to  determine  if  the 
change  would  relieve  traffic  congestion 
without  imreasonable  impact  on 
navigation.  The  test  peric^  is  to  begin 
on  ^turday,  January  1, 1994,  and 
continue  through  Sunday,  January  30, 
1994. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a 
regulatory  evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  ffie  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 
entities”  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  “small  business 
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concerns*’  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

Since  tugs  with  tows  are  exempt  from 
this  proposal  the  economic  impact  is 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  ef  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M 16475. IB,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
firom  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
i:  .dicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  In  §  117.287,  paragraph  (b-1)  is 
temporarily  revised  to  read  as  follows: 

§  1 1 7.287  Gulf  Intracoastal  Watenway. 
***** 

(b-1)  The  draw  of  the  Siesta  Key 
bridge,  mile  71.6  at  Sarasota,  shall  open 
on  signal,  except  that,  firom  11  a.m.  to 
6  p.m.  daily,  the  draw  need  open  only 
on  the  hour.  20  minutes  past  the  hour, 
and  40  minutes  past  the  hour. 
***** 


Dated;  October  25, 1993. 

W.  P.  Uahy, 

Admiral.  U.S.  Coast  Guard.  7th  Coast  Guard 
District. 

(FR  Doc.  93-28274  Filed  11-16-93;  8:45  am) 
BIUJNa  CODE  4«10-14-M 


33  CFR  Part  117 
[CGD07-93-O93] 

Drawbridge  Operation  Regulations; 

Gulf  Intracoastal  Waterway,  Sarasota, 

FL 

agency:  Coast  Guard.  DOT. 

ACTION:  Temporary  rule  with  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  regulations 
governing  the  Cortez  and  Anna  Maria 
Drawbridges  at  Bradenton  for  30  days  to 
test  staggered  30-minute  openings  at  the 
request  of  the  Mayor  of  Bradenton 
Beach.  This  test  is  being  made  to 
determine  whether  staggered  30-minute 
openings  would  relieve  highway  traffic 
congestion  without  adversely  impacting 
the  movement  of  vessels  between  these 
adjacent  drawbridges. 

DATES:  Comments  must  be  received  on 
or  before  January  31, 1994.  This  rule  is 
effective  on  January  1, 1994,  and 
terminates  bn  January  30. 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  S.E.  1st  Avenue,  Miami. 
Florida  33131—3050,  or  may  be 
delivered  to  room  406  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  305- 
536-4103. 

The  Commander,  Seventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ian  MacCartney,  Project  Manager. 
Bridge  Section,  at  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data; 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD07-93-0931  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 


unbound  format  suitable  for  copying.  If 
not  practical,  a  second  copy  of  emy 
bound  material  is  requested.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Ian 
MacCartney  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 
The  principal  persons  involved  in 
drafting  this  document  are  Ian 
MacCartney,  Project  Manager,  and 
Lieutenant  Commander  Brad  Mozee. 
Project  Counsel. 

Background  and  Purpose 

These  two  drawspans  are  located  1.8 
statute  miles  apart.  The  drawbridges 
now  open  on  the  hour.  20  minutes  past 
the  hour  and  40  minutes  past  the  hour, 
if  needed.  The  Mayor  of  Bradenton 
Beach  has  requested  that  a  test  of 
staggered  30-minute  openings  be 
implemented.  One  bridge  would  open 
on  the  hour  and  half  hour  while  the 
other  bridge  would  open  on  the  quarter 
hour  and  three-quarter  hour.  Traffic 
counts  would  be  taken  and  tender  logs 
copied.  The  purpose  of  the  test  is  to 
determine  whether  the  concept  would 
improve  highway  traffic  flow  without 
adversely  impacting  the  movement  of 
navigation  through  this  reach  of  the  Gulf 
Intracoastal  Waterway. 

Discussion  of  Proposed  Amendments 

The  30-day  trial  period  is  scheduled 
to  occur  during  the  winter  tourist 
season,  when  the  beach  areas 
experience  the  heaviest  vehicular  traffic 
and  the  greatest  number  of  drawbridge 
openings.  The  daily  staggeretl  30-minute 
operating  schedules  will  be  in  effect 
ft-om  7  a.m.  to  6  p.m.  each  day.  When 
the  test  is  completed,  the  results  will  be 
compared  wdth  the  existing  20-minute 
opening  schedule  to  determine  which 
operating  schedule  best  meets  the  needs 
of  navigation  and  helps  reduce 
vehicular  traffic  delays. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
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12866  and  is  not  significant  under  the 
Department  of  Transportation  regulatory 
poucies  and  procedures  (44  FR  11040; 
February  26, 1979.)  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a 
regulatory  evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  me  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 
entities”  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns”  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632.) 

Since  tugs  with  tows  are  exempt  firom 
this  proposal  the  economic  impact  of 
this  proposal  to  be  so  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  imder  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
E)etermination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  In  §  117.287,  paragraphs  (d)(1)  and 
(d)(2)  are  temporarily  revised  to  read  as 
follows: 

§  1 17.287  Gulf  Intracoaatal  Waterway. 
***** 

(d)(1)  The  draw  of  the  Cortez  (SR684) 
bridge,  mile  87.4,  shall  open  on  signal; 
except  that,  from  7  a.m.  to  6  p.m.,  the 
draw  need  open  only  on  the  quarter 
hovu*  and  three-quarter  hour. 

(2)  The  draw  of  the  Anna  Maria 
(SR64)  bridge,  mile  89.2,  shall  open  on 
signal;  except  that,  from  7  a.m.  to  6 
p.m.,  the  draw  need  open  only  on  the 
hour  and  thirty  minutes  past  the  hour. 

Dated:  October  25, 1993. 

WJP.  Leahy, 

Admiral,  U.S.  Coast  Guard,  7th  Coast  Guard 
District. 

[FR  Doc.  93-28275  Filed  11-16-93;  8:45  am] 
MLUNO  CODE  4910-14-M 


33  CFR  Part  165 
[CGD1 3-93-035] 

Security/Safety  Zone  Regulation; 

Puget  Sound,  WA 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  1000  yard  security  and 
safety  zone  arotmd  Blake  Island, 
Washington.  This  security/safety  zone  is 
needed  to  safeguard  the  President  of  the 
United  States  and  visiting  Leaders  from 
14  countries  while  attending  the  Asian- 
Pacific  Economic  Cooperation 
Conference  from  sabotage  or  other 
subversive  acts,  accidents  or  other 
causes  of  a  similar  nature.  Entry  into 
this  security /safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

EFFECTIVE  DATES:  This  regulation  is 
elective  on  November  19, 1993  at  4 
p.m.  PDT.  It  terminates  on  November 
20, 1993  at  7  p.m.  PDT,  unless  sooner 
terminated  by  the  Captain  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACT: 

LT  J.  D.  Ga&jen,  c/o  Captain  of  the  Port 
Puget  Sound,  1519  Alaskan  Way  South, 
Seattle.  Washington  98134,  (206)  286- 
5540. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 


immediate  action  is  needed  to  prevent 
injury  to  the  President  of  the  United 
States  and  the  visiting  Leaders.  Any 
harm  to  these  persons  would  cause  far- 
reaching  negative  impacts  on  all  people 
of  the  United  States.  Due  to  the 
extensive  and  complex  planning  and 
coordination  between  various  Federal 
and  Washington  State  agencies,  notice 
of  final  details  were  not  available  more 
than  21  days  in  advance  of  the  event. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
}.  D.  Gafkjen,  project  officer  for  the 
Captain  of  the  Port,  and  LT  L.  J.  Argenti, 
project  attorney.  Thirteenth  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  begin  on  November  19. 1993  at  4 
p.m.  PDT  and  will  terminate  on 
November  20, 1993  at  7  p.m.  PDT  or 
sooner  if  the  Captain  of  ffie  Port 
determines  that  the  safety/security  zone 
is  no  longer  needed.  The  Coast  Guard  is 
establishing  a  1000  yard  safety/security 
zone  armmd  Blake  Island,  Washington. 
The  security/safety  zone  is  needed  to 
safeguard  the  President  of  the  United 
States  and  fourteen  other  Leaders  of 
State  (or  their  representative)  while  at 
Blake  Island,  Washington,  This  security/ 
safety  zone  will  be  enforced  by 
representatives  of  the  Captain  of  the 
Port  Puget  Soimd,  Seattle,  Washington. 
The  Captain  of  the  Port  may  be  assisted 
by  other  Federal  agencies. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procediu*es  (44  FR  11034, 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a 
regulatory  evaluation  is  unnecessary. 
The  entities  most  likely  to  be  affected 
are  persons  on  pleasure  craft  who  are 
engaged  in  recreational  activities  or  who 
wish  to  view  the  President.  These 
individuals  and  vessels  have  ample 
space  outside  of  the  safety/security  zone 
to  engage  in  these  activities  and 
therefore  they  will  not  be  subject  to 
undue  hardship.  The  zone  may  impact 
ferries  or  other  commercial  vessels 
transiting  the  Puget  Sound  region 
around  Blake  Islwd  and  SeatUe, 
Washington,  however,  it  is  expected 
that  the  impact  will  not  cause  imdue 
hardship  on  these  vessels.  Any 
hardships  experienced  by  persons  or 
vessels  due  to  the  zone  are  considered 
minimal  compared  to  the  national 
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interest  in  protecting  the  President  and 
visiting  Leaders. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
d  termined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

This  Regulation  is  issued  piusuant  to 
50  U.S.C.  191;  33  U.S.C.  1231;  49  CFR 
1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6  and  160.5  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  security.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  D  of  part  165  of  title  33,  Ctode 
of  Federal  Regulations,  is  amended  as 
follows; 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6,  and  160.5. 

2.  A  new  §  165.T13030  is  added  to 
read  as  follows: 

§  165.T13030  Security/safety  zone:  COTP 
Puget  Sound  Zone. 

(a)  Location.  The  following  areas  are 

a  security/safety  zone:  All  waters  within 
1000  yards  of  Blake  Island,  Washington, 

(b)  Effective  date.  This  section  is 
effective  on  November  19, 1993  at  4 
p.m.  PDT,  It  terminates  on  November 
20, 1993  at  7  p.m.  PDT,  unless  sooner 
terminated  by  the  Captain  of  the  Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited,  unless  authorized  by  the 
Captain  of  the  Port. 


Dated;  November  9, 1993. 

Roger  D.  Mowery, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Puget  Sound. 

IFR  Doc.  93-28272  Filed  11-16-93;  8;45  am] 
BtUiNQ  CODE  4910-14-M 


33  CFR  Part  165 
[CGD1 3-93-034] 

Security/Safety  Zone  Regulation; 

Puget  Sound,  WA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  security  and  safety  zone 
around  U.S.  Coast  Guard  Pier  36, 

Seattle,  Washington  and  the  M/V  Tyee 
while  in  transit  firom  Pier  36  to  Blake 
Island  and  the  return  trip  fi-om  Blake 
Island  to  Pier  36.  This  security/safety 
zone  is  needed  to  safeguard  the 
President  of  the  United  States  and 
visiting  Leaders  from  14  coimtries  while 
attending  the  Asian-Pacific  Economic 
Cooperation  Conference  from  sabotage 
or  other  subversive  acts,  accidents  or 
other  causes  of  a  similar  natiire.  Entry 
into  this  security/safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  November  20,1993,  at  5  a.m. 
PDT.  It  terminates  on  November  20, 
1993,  at  7  p.m.  PDT,  unless  sooner 
terminated  by  the  Captain  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACT: 

LT  J.  D.  Gafkjen,  c/o  Captain  of  the  Port 
Puget  Soimd,  1519  Alaskan  Way  South, 
Seattle,  Washington  98134,  (206)  286- 
5540. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
injury  to  the  President  of  the  United 
States  and  the  visiting  Leaders.  Any 
harm  to  these  persons  would  cause  far- 
reaching  negative  impacts  on  all  people 
of  the  United  States.  Due  to  the 
extensive  and  complex  planning  and 
coordination  between  various  Federal 
and  Washington  State  agencies,  notice 
of  final  details  were  not  avdlable  more 
than  21  days  in  advance  of  the  event. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
J.  D.  Gafkjen,  project  officer  for  the 


Captain  of  the  Port,  and  LT  L.  J.  Argenti, 
project  attorney.  Thirteenth  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  begin  on  November  20, 1993  at  5 
a.m.  PDT  and  will  terminate  on 
November  20, 1993  at  7  p.m.  PDT  or 
sooner  if  the  Captain  of  ffie  Port 
determines  that  the  safety/security  zone 
is  no  longer  needed.  The  Coast  Guard  is 
establishing  a  safety/security  zone 
around  the  following  areas:  500  yards 
aroimd  Pier  36,  Seattle  Washington  and 
a  1000  yard  moving  zone  around  the  M/ 
V  TYEE  while  in  transit  from  Pier  36, 
Seattle,  Washington  upon  U.S. 
navigable  waters  to  Blake  Island, 
Washington  and  while  in  transit  from 
Blake  Island,  Washington  to  Pier  36, 
Seattle,  Washington.  The  security/safety 
zone  is  needed  to  safeguard  the 
President  of  the  United  States  and 
foiirteen  other  Leaders  of  State  (or  their 
representative)  while  in  the  Puget 
Sound  region  of  the  State  of 
Washington.  This  security/safety  zone 
will  be  enforced  by  representatives  of 
the  Captain  of  the  Port  Puget  Sound, 
Seattle,  Washington.  The  Captain  of  the 
Port  may  be  assisted  by  other  Federal 
agencies. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034, 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a 
regulatory  evaluation  is  unnecessary. 
The  entities  most  likely  to  be  affected 
are  landside  individuals  wishing  to 
view  the  President  and  pleasure  craft 
engaged  in  recreational  activities  or 
wishing  to  view  the  President.  These 
individuals  and  vessels  have  ample 
space  outside  of  the  safety/security  zone 
to  engage  in  these  activities  and 
therefore  they  will  not  be  subject  to 
undue  hardship.  The  zone  may  impact 
ferries  or  other  commercial  vessels 
transiting  the  Puget  Sound  region 
aroimd  Blake  Island  and  Seattle, 
Washington,  however,  it  is  expected 
that  the  impact  will  not  cause  undue 
hardship  on  these  vessels.  Any 
hardships  experienced  by  persons  or 
vessels  due  to  the  zone  are  considered 
minimal  compared  to  the  national 
interest  in  protecting  the  President  and 
visiting  Leaders. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
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criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Enviroomental  Assessment 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

This  Regulation  is  issued  pursuant  to 
50  U.S.C  191;  33  U.S.C  1231;  49  CFR 
1.46  and  33  CFR  1.05-l(g).  6.04-1, 

6.04-6  and  160.5  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  security.  Navigation 
(water).  Reporting  and  recordkeeping 
requiremmts.  Se^rity  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  D  of  part  165  of  title  33,  O^e 
of  Federal  Reflations,  is  amended  as 
follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 

49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1, 
6.04-6,  and  160.5. 

2.  A  new  §  165.T13029  is  added  to 
read  as  follows: 

$165.713029  Security/Safety  Zone:  COTP 
Puget  Sound  Zone 

(a)  Location.  Tlie  following  areas  are 

a  security/safety  zone:  All  waters  within 
500  yards  of  Pier  36.  Seattle. 
Washington:  ill  waters  within  1000 
yards  of  the  MA^  TYEE  while  in  transit 
from  Pier  36,  Seattle,  Washington  to 
Blake  Island.  Washington  and  during 
the  return  transit  from  Blake  Island  to 
Pier  36. 

(b)  Effective  date.  This  section  is 
effective  on  November  20, 1993  at  5  a.m. 
PDT.  It  terminates  on  November  20, 
1993  at  7  p.m.  P'DT,  imless  sooner 
terminated  by  the  Captain  of  the  Port 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited,  unless  authorized  by  the 
Captain  of  the  Port. 


Dated:  November  9, 1993. 

Roger  D.  Mowery, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Pugpt  Sound. 

(FR  Doc  93-28273  Filed  11-16-93:  8:45  am] 
Bn.UNO  CODE  4ei»-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300289A;  FRL-4739-6] 

RIN  2070-AB78 

Fensulfothion;  Revocation  of 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  revokes  all 
tolerances  for  residues  of  the 
insecticide/nematicide  fensulfothion 
(0,0-diethyl  0(p-(methylsulfinyl) 
phenyl]  phosphorothioate)  in  or  on  raw 
agricultural  commodities.  EPA  has 
t^en  this  action  because  all  registered 
uses  of  products  containing  the 
pesticide  fensulfothion  were  cancelled 
as  of  October  18. 1988. 

EFFECTIVE  DATE:  This  regulation 
becomes  efiective  November  17, 1993. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number  [OPP- 
300289 A],  may  be  submitt^  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  rm.  M3708, 401  M  St.,  SW., 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  should  also  be  submitted 
to:  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401 M  St,  SW.,  Washington. 
DC  20460.  In  person,  deliver  objections 
and  hearing  requests  filed  with  the 
Hearing  Qerk  to:  rm.  1128,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  Fees  accompanying 
objections  shall  be  labeled  “Tolerance 
Petition  Fees'*  and  forwarded  to;  EPA. 
Headquarters  Accoimting  Operations 
Branch.  OPP  (tolerance  fees).  P.O.Box 
360277M.  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Brian  Steinwand,  Special  Review 
and  Reregistration  Division  (7508W). 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch.  Rm.  WF32N4. 


2800  Jefferson  Davis  Highway, 

Arlington.  VA  (703-308*8174). 
SUPPLEMENTARY  INFORMATION:  This 
document  announces  the  revocation  of 
tolerances  established  under  section  408 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act.  21  U.S.C.  346a,  for  residues  of  the 
insecticide/nematicide  fensulfothion 
(O.Odiethyl  0(p-(methylsulfinyl) 
phenyl]  phosphorothioate)  in  or  on 
various  raw  agricultural  commodities. 

EPA  issued  a  proposed  rule, 
published  in  the  Federal  Register  of 
July  14. 1993  (58  FR  37893),  which 
proposed  the  revocation  of  tolerances 
for  residues  of  fensulfothion  in  or  on 
various  raw  agricultural  commodities. 

The  Agency’s  decision  to  revoke  these 
tolerances  was  based  on  the  fact  that  all 
registered  uses  of  fensulfothion  had 
b^n  cancelled  as  of  October  18, 1988, 
and  sale  and  distribution  prohibited 
after  October  18, 1989. 

The  Agency  believes  that  sufficient 
time  has  passed  for  legally  treated 
agricultural  commodities  to  have  gone 
tl^ugh  the  channels  of  trade.  Since  it 
is  unlikely  that  fensulfothion,  which  is 
not  a  persistent  pesticide,  would  persist 
in  soil  more  than  4  years  and  since  the 
sale  of  fensulfothion  was  prohibited 
after  October  18. 1989,  there  is  no 
anticipation  of  a  residue  problem  due  to 
environmental  contamination. 
Consequently,  no  action  levels  are  being 
recommend^  to  replace  these  revoked 
tolerances. 

No  public  comments  or  requests  for 
referral  to  an  advisory  committee  were 
received  in  response  to  the  notice  of 
proposed  rulemaking. 

Inerefore.  based  on  the  information 
considered  by  the  Agency  and  discussed 
in  detail  in  the  July  14, 1993  proposal 
and  in  this  final  rule,  the  Agency  is 
hereby  revoking  the  tolerances  listed  in 
40  CFR  180.234  for  residues  of 
fensulfothion  (O.Odiethyl  0-[p- 
(methylsulfinyl)  phenyl] 
phosphorothioate). 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
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which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the  . 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  “signincant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 


an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant”); 
(2)  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants^user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President’ 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant”  and  is 
therefore  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354, 94  Stat.  1164;  5 
U.S.C.  601  et  seq.),  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  The  reasons  for  this 


conclusion  are  discussed  in  the  July  14, 
1993  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  23, 1993. 

Victor  ).  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-[AMEN0ED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

$  180.234  [Removedl 

2.  By  removing  §  180.234  (0,0-diethyl 
0~lp-(methyIsuIfinyl)  phenyl] 
phosphorothioate):  tolerances  for 
residues. 

[FR  Doc.  93-28287  Filed  11-16-93;  8:45  am) 
BiLtmo  cooe  wao-eo-r 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  ^ve  interested 
persons  an  opportunity  to  participate  in  the 
makirrg  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1755 

REA  Specification  for  Terminating 
Cabies 

AGENCY:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  its  regulations  on 
telecommunications  standards  and 
specifications  for  materials,  equipment 
and  construction.  The  revised 
specification  will  require  that 
terminating  cables  comply  with  Article 
800-50  of  die  1993  National  Electrical 
Code  regarding  fire  retardancy  of  these 
products,  include  raw  material 
requirements  for  insulating  and 
jacketing  compounds,  update  the  end 
product  requirements  associated  with 
these  type  cables. 

DATES:  Comments  concerning  this 
proposed  rule  must  be  received  by  REA 
or  postmarked  no  later  December  17, 
1993. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Director. 
Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  room  2835,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500.  REA  requests  an  original  and 
three  copies  of  all  comments  (7  CFR  part 
1700).  All  comments  received  will  be 
made  available  for  public  inspection  at 
room  2835,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-1500  tetween  8  a.m.  and  4 
p.m.  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Garnett  G.  Adams,  Chief,  Outside  Plant 
Branch,  Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  room  2844,  South 
Building,  U.S.  Department  of 
Agriculture,  WasMngton,  DC  20250- 
1500,  telephone  (202)  720-0667. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  “nonmajor’ ’  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule  will  not: 

(1)  Preempt  any  State  or  local  laws, 
reflations,  or  policies; 

(2)  Have  any  retroactive  effect;  and 

(3)  Require  administrative  proceeding 
before  parties  may  file  suit  challenging 
the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  proposed  rule  involves  standards 
and  specifications,  which  may  increase 
the  direct  short  term  costs  to  REA 
borrowers.  However,  the  long-term 
direct  economic  costs  are  reduced 
through  greater  durability  and  lower 
maintenance  cost  over  time. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  ll  96-511)  and  section 
3504  of  that  Act,  information  collection 
and  recordkeeping  requirements 
contained  in  this  proposed  rule  have 
been  approved  by  under  control 
number  0572-0077  which  expires  on 
January  31, 1994.  Comments  concerning 
these  requirements  should  be  directed 
to  the  office  of  Information  and 
Regulator  Affairs  of  OMB,  Attention; 
Desk  Officer  for  USDA,  room  3201,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  significantly  afiect  the  quality  of  the 


human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
propose  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
under  No.  10.851,  Riural  Telephone 
Loans  and  Loan  Guarantees,  and  No. 
10.852,  Rural  Telephone  Bank  Loans. 
This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Executive  Order  12372 

This  proposed  rule  is  excluded  fiom 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation  that 
requires  intergovernmental  consultation 
with  state  and  local  officials.  A  Notice 
of  Final  rule  titled  Department  Programs 
and  Activities  Excluded  £ram  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
govenunental  and  nongovernmental 
entities  from  coverage  imder  this  Order. 

Background 

REA  issues  publications  titled 
“Bulletins”  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedmes,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  secure  REA 
financing.  REA  issues  standards  and 
specifications  for  construction  of 
telephone  facilities  financed  vtith  REA 
loan  fimds.  REA  is  proposing  to  rescind 
Bulletin  345-87,  R^  Specification  for 
Terminating  (TIP)  Cable,  PEl-87,  and 
proposing  to  codify  the  revised 
specification  at  7  CFR  1755.870,  REA 
Specification  for  Terminating  Cables. 

Terminating  cables  are  used  to 
connect  the  incoming  outside  plant 
cables  to  the  vertical  side  of  the  main 
distributing  frame  in  a  telephone  central 
office.  Since  these  cables  are  installed 
inside  of  a  building,  these  cables  are 
required  to  be  listed  in  accordance  with 
Article  800-50  of  the  1993  National 
Electrical  Code  (NEC).  The  ciirrent 
specification  does  not  require  these 
cables  to  be  listed  in  accordance  with 
Article  800-50  of  the  1993  NEC. 
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Therefore,  REA  is  revising  the  current 
specification  to  require  these  cables  to 
be  listed  in  accordance  with  Article 
800-50  of  the  1993  NEC 

The  current  specification  does  not 
include  insulation-'and  jacketing  raw 
requirements,  because  these 
requirements  were  previously  covered 
by  REA  Bulletins  345-21,  345-51,  and 
345-58  which  have  since  been 
rescinded.  Therefore,  revision  of  the 
current  specification  is  necessary  to 
incorporate  essential  jacketing  and 
insulation  raw  material  requirements. 

By  incorporating  the  raw  material 
requirements  which  were  formerly 
found  in  REA  Bulletins  345-21, 345-  51, 
and  345-58  into  7  CFR  1755.870,  a 
comprehensive  docmnent  will  be 
published  for  the  manufacture  of 
terminating  cable  products. 

The  current  specification  contains 
end  product  performance  requirements 
that  have  become  outdated  for  these 
type  cables  because  of  the  technological 
advancements  made  in  the  design  of 
terminating  cables  over  the  past  ten 
years.  Therefore,  REA  is  revising  the 
current  specification  to  update  the  end 
product  performance  requirements 
associated  with  these  cables  to  reflect 
the  technological  advancements  made 
in  the  design  of  these  cables. 

List  of  Subjects  in  7  CFR  Part  1755 

Incorporation  by  reference.  Loan 
programs— communications.  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Telephone. 

For  reasons  set  out  in  the  preamble, 
REA  proposes  to  amend  Chapter  XVII  of 
title  7  of  the  Code  of  Federal 
Regulations  as  follows; 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C  901  et  seq.,  1921  et  seq. 

2.  Section  1755.97  is  amended  by 
removing  the  entry  REA  Bulletin  345-87 
from  the  table. 

3.  Section  1755.870  is  added  to  read 
as  follows; 

§  1755.870  REA  specification  for 
tenninating  cables. 

(a)  Scope.  (1)  This  section  establishes 
the  requirements  for  terminating  cables 
used  to  connect  incoming  outside  plant 
cables  to  the  vertical  side  of  the  main 
distributing  frame  in  a  telephone  central 
office. 

(i)  The  conductors  are  solid  tinned 
copper,  individually  insulated  with 


extruded  solid  dual  insulating 
compounds. 

(ii)  The  insulated  conductors  are 
twisted  into  pairs  which  are  then 
stranded  or  oscillated  to  form  a 
cylindrical  core. 

(iii)  The  cable  structure  is  completed 
by  the  application  of  a  core  wrap,  a 
shield,  and  a  polyvinyl  chloride  jacket. 

(2)  The  number  of  pairs  and  gauge 
size  of  (X)nductors  which  are  used 
within  the  REA  program  are  provided  in 
the  following  table: 


American  Wire  Gauge  (AWG)  . 

22 

24 

Number  of  Pairs . 

12 

12 

50 

50 

100 

100 

200 

200 

300 

300 

400 

400 

600 

600 

800 

800 

Note:  Cables  larger  in  pair  sizes  from  those 
shown  in  this  table  shall  meet  all  the  require¬ 
ments  of  this  section. 


(3)  All  cables  sold  to  REA  borrowers 
for  projects  involving  REA  loan  funds 
under  this  section  must  be  accepted  by 
REA  Technical  Standards  Committee 
“A”  (Telephone).  For  cables 
manufacttued  to  the  speoifrcation  of  this 
section,  all  design  changes  to  an 
accepted  design  must  be  submitted  for 
acceptance.  REA  will  be  the  sole 
authority  on  what  constitutes  a  design 
change. 

(4)  Materials,  manufacturing 
techniques,  or  cable  designs  not 
specifically  addressed  by  this  section 
may  be  allowed  if  accepted  by  REA. 
Justification  for  acceptance  of  modified 
materials,  manufacturing  techniques,  or 
cable  designs  shall  be  provided  to 
substantiate  product  utility  and  long 
term  stability  and  endurance. 

(5)  The  American  National  Standard 
Institute/Electronic  Industries 
Association  (ANSI/EIA)  359-A-84,  EIA 
Standard  Colors  for  Color  Identification 
and  Coding,  referenced  in  this  section  is 
incorporated  by  reference  by  REA.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of 
ANSI/EIA  359-A-^4  are  available  for 
inspection  during  normal  business 
hours  at  REA,  room  2845,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
Copies  are  available  from  EIA,  2001 
Pennsylvania  Avenue,  NW.,  suite  900, 
Washington,  DC  20006,  telephone 
number  (202)  457-4966. 

(Note:  The  incorporation  by  reference  and 
availablity  of  insp^ion  copies  are  pending 


approval  by  the  Office  of  the  Federal 
Register.) 

(6)  American  Society  for  Testing  and 
Materials  Specifications  (ASTM)  B  33- 
91,  Standard  Specification  for  Tinned 
Soft  or  Annealed  Copper  Wire  for 
Electrical  Purposes;  ASTM  B  736-92a 
Standard  Specification  for  Aluminum, 
Aluminum  Alloy  and  Aluminum  Clad 
Steel  Cable  Shielding  Stock;  ASTM  D 
1248-84(1989),  Standard  Specification 
for  Polyethylene  Plastics  Molding  and 
Extrusion  Materials;  ASTM  D  1535-89, 
Standard  Test  Method  for  Specifying 
Color  by  the  Munsell  System;  ASTM  D 
2287-81(1988),  Standard  S|)ecification 
for  Nonrigid  Vinyl  Chloride  Polymer 
and  Copolymer  Molding  and  Extrusion 
Compounds;  ASTM  D  2436-85, 

Standard  Specification  for  Forcgd- 
Convection  Laboratory  Ovens  for 
Electrical  Insulation;  ASTM  D  2633-82, 
Standard  Methods  of  Testing 
Thermoplastic  Insulations  and  Jackets 
for  Wire  and  Cable;  ASTM  D  3349-86, 
Standard  Test  Method  for  Absorption 
Coefficient  of  Carbon  Black  Pigmented 
Ethylene  Plastic;  ASTM  D  4101- 
82(1988),  Standard  Specification  for 
Propylene  Plastic  Inj^ion  and 
Extrasion  Materials;  ASTM  D  4565-90a. 
Standard  Test  Methods  for  Physical  and 
Environmental  Performance  Properties 
of  Insulations  and  Jackets  for 
Telecommunications  Wire  and  Cable; 
ASTM  D  4566-90,  Standard  Test 
Methods  for  Electrical  Performance 
Properties  of  Insulations  and  Jackets  for' 
Telecommunications  Wire  and  Cable; 
and  ASTM  E  29-90,  Standard  Practice 
for  Using  Significant  Digits  in  Test  Data 
to  Determine  Conformance  with 
Specifications,  referenced  in  this  section 
are  incorporated  by  reference  by  REA. 
These  incorporations  by  references  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
ASTM  standards  are  available  for 
inspection  during  normal  business 
hours  at  REA,  room  2845,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
Copies  are  available  from  ASTM,  1916 
Race  Street,  Philadelphia,  Pennsylvania 
19103-1187,  telephone  number  (215) 
299-5585. 

[Note:  The  incorporation  by  reference  and 
availablity  of  insp^ion  copies  are  pending 
approval  by  the  Office  of  the  Federal 
Register.) 

(7)  American  National  Standard 
Institute/National  Fire  Protection 
Association  (ANSI/NFPA)  70, 1993 
National  Electrical  Code  referenced  in 
this  section  is  incorporated  by  reference 
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by  REA.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  A  copy 
of  the  ANSI/NFPA  standard  is  available 
for  inspection  during  normal  business 
hours  at  REA.  room  2845,  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
Copies  are  available  firom  NFPA. 
Batterymarch  Patii.  Quincy, 
Massa^usetts  02269,  telephone  number 
1  (800)  344-3555. 

(Note:  The  incorporation  by  reference  and 
availablity  of  inspection  copies  are  pending 
approval  by  the  Office  of  the  Federal 
Register.) 

(8)  Underwriters  Laboratories  Inc. 

(UL)  1666.  Standard  Test  for  Flame 
Propagation  Height  of  Electrical  and 
Optical-Fiber  Cables  Installed  Vertically 
in  Shafts,  dated  Janua^  22. 1991, 
referenced  in  this  section  is 
incorporated  by  reference  by  REA.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  A  copy  of  the 
UL  standard  is  available  for  inspection 
during  normal  business  hours  at  REA. 
room  2845,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
1500  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC  Copies  are 
available  firom  UL  Inc.,  333  Pfingsten 
Road.  Northbrook,  Illinois  60062-2096. 
telephone  number  (708)  272-8800. 

(Note:  The  incoqioration  by  reference  and 
availablity  of  inspection  copies  are  pending 
approval  by  the  Office  of  the  Federal 
Register.) 

(b)  Conductors  and  conductor 
insulation.  (1)  Each  conductor  shall  be 
a  solid  round  wire  of  commercially  pure 
annealed  tin  coated  copper.  Conductors 
shall  meet  the  requirements  of  the 
American  Society  for  Testing  and 
Materials  (ASTM)  B  33-91  except  that 
requirements  for  Dimensions  and 
Permissible  Variations  are  waived. 

(2)  Joints  made  in  conductors  during 
the  manufacturing  process  may  be 
brazed,  using  a  silver  alloy  solder  and 
nonadd  flux,  or  they  may  be  welded 
using  either  an  electrical  or  cold 
welding  technique.  In  joints  made  in 
uninsulated  conductors,  the  two 
conductor  ends  shall  be  butted.  Splices 
made  in  insulated  conductors  ne^  not 
be  butted  but  may  be  joined  in  a  manner 
acceptable  to  REA. 

(3)  (i)  The  tensile  strength  of  any 
section  of  a  conductor,  containing  a 
factory  joint,  shall  not  be  less  than  85 
percent  of  the  tensile  strength  of  an 


adjacent  section  of  the  solid  conductor 
of  equal  length  without  a  joint. 

(ii)  Engineering  Information:  The  sizes 
of  wire  used  and  their  nominal 
diameters  shall  be  as  shown  in  the 
following  table: 


AWG 

Nominal  diameter 

Milimeters 

(Inches) 

99  . 

0.643 

(0.0253) 

(0.0201) 

24  . 

.511 

(4)  Each  conductor  shall  be  insulated 
with  a  primary  layer  of  natural  or  white 
solid,  insulating  grade,  high  density 
polyethylene  or  crystalline  propylene/ 
ethylene  copolymer  and  an  outer  skin  of 
colored,  solid,  insulating  grade, 
polyvinyl  chloride  (PVC)  using  one  of 
the  insulating  materials  listed  in 
paragraphs  (b)(4)  (i)  through  (iii)  of  this 
section. 

(i)  The  polyethylene  raw  material 
selected  to  meet  the  requirements  of  this 
section  shall  be  Type  lU,  Class  A, 
Category  4  or  5,  Grade  E9,  in  accordance 
with  ASTM  D  1248-84(1989). 

(ii)  The  crystalline  propylene/ 
ethylene  raw  material  selected  to  meet 
the  requirements  of  this  section  shall  be 
Class  PP  200B  40003  Ell  in  accordance 
with  ASTM  D  4101-82(1988). 

(iii)  The  PVC  raw  material  selected  to 
meet  the  requirements  of  this  section 
shall  be  either  Type  PVC-64751E3XO, 
Type  PVC-76751E3XO.  or  Type  PVC- 
77751E3XO  inr  accordance  with  ASTM 
D  2287-81(1988). 

(iv)  Raw  materials  intended  as 
conductor  insulation  furnished  to  these 
requirements  shall  be  hee  firom  dirt, 
metallic  particles,  and  other  foreign 
matter. 

(v)  All  insulating  raw  materials  shall 
be  accepted  by  REA  prior  to  their  use. 

(5)  All  conductors  in  any  single  length 
of  cable  shall  be  insulated  with  the  same 
type  of  material. 

(6)  A  permissible  overall  performance 
level  of  faults  in  conductor  insulation 
when  using  the  test  procedures  in 
paragraph  (b)(7)  of  this  section  shall 
average  not  greater  than  one  fault  per 
12,000  conductor  meters  (40,000 
conductor  feet)  for  each  gauge  of 
conductor. 

(7)  The  test  used  to  determine 
compliance  with  paragraph  (b)(6)  of  this 
section  shall  be  conducted  as  follows: 

(i)  Samples  tested  shall  be  taken  firom 
finished  cables  selected  at  random  firom 
standard  production  cable.  The  samples 
tested  shall  contain  a  minimum  of  300 
conductor  meters  (1,000  conductor  feet) 
for  cables  sizes  less  than  50  pairs  and 
1,500  conductor  meters  (5,000 
conductor  feet)  for  cables  sizes  greater 


than  or  equal  to  50  pairs.  No  further 
sample  need  be  taken  firom  the  same 
cable  production  run  within  6,000  cable 
meters  (20,000  cable  feet)  of  the  original 
test  sample  horn  that  rpn. 

(ii)  The  cable  sample  shall  have  its 
jacket,  shield,  and  core  wrap  removed 
and  its  core  shall  be  immersed  in  tap 
water  for  a  minimum  period  of  6  hours. 
In  lieu  of  removing  the  jacket,  shield, 
and  core  wrap  fiom  the  core,  the  entire 
cable  may  be  tested.  In  this  case,  the 
core  shall  be  completely  filled  with  tap 
water,  under  pressure;  then  the  cable 
assembly  shall  be  immersed  for  a 
minimum  period  of  6  hours.  With  the 
cable  core  still  fully  immersed,  except 
for  end  connections,  the  insulation 
resistance  (IR)  of  all  conductors  to  water 
shall  be  measured  using  a  direct  current 
(dc)  voltage  of  100  volts  to  550  volts. 

(iii)  An  IR  value  of  less  than  500 
megohms  for  any  individual  insulated 
conductor  tested  at  or  corrected  to  a 
temperature  of  23  *C  is  considered  a 
failure.  If  the  cable  sample  is  more  than 
7.5  meters  (25  feet)  long,  all  failing 
conductors  shall  be  retested  and 
reported  in  7.5  meter  (25  foot)  segments. 

(iv)  The  pair  count,  gauge,  footage, 
and  number  of  insulation  faults  shall  be 
recorded.  This  information  shall  be 
retained  on  a  6  month  running  basis  for 
review  by  REA  when  request^. 

(v)  A  fault  rate,  in  a  continuous  length 
in  any  one  reel,  in  excess  of  one  fault 
per  3,000  conductor  meters  (10,000 
conductor  feet)  due  to  manufacturing 
defects  is  cause  for  rejection.  A 
minimum  of  6,000  conductor  meters 
(20.000  conductor  feet)  is  required  to 
develop  a  noncompliance  in  a  reel. 

(8)  Repairs  to  the  conductor 
insulation  during  manufacturing  are 
permissible.  The  method  of  repair  shall 
be  accepted  by  REA  prior  to  its  use.  Hie 
repaired  insulation  shall  be  capable  of 
meeting  the  relevant  electrical 
requirements  of  this  section. 

(9)  All  repaired  sections  of  insulation 
shall  be  retested  in  the  same  manner  as 
originally  tested  for  compliance  with 
paragraph  (b)(6)  of  this  section. 

(10)  The  colored  composite  insulating 
material  removed  horn  or  tested  on  the 
conductor,  from  a  finished  cable,  shall 
be  capable  pf  meeting  the  following 
performance  requirements: 


Property 

Composite  ir>- 
sulation 

Tensile  strength,  minimum 
megapascals  (MPa) 

(pourids  per  square  inch 
(psi)) . 

16.5  (2400) 

Ultimate  elongation  percent, 
nrunimum  . . 

125 

Cold  bend  failures,  maximum 

mo 
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Property 

Composite  irv 
sulation 

Shrinkback,  maximum  rralHme- 

ter  (mm)  finches  fm.)) _ 

9.5  (3/8) 

Adhesion,  maximum  newtons 

(N)  (pound-force  (!>()) - 

13.3  (3) 

Comixession  minimum,  N  (K>f) 

1780  (400) 

(11)  Testing  procedures.  The 
procedures  for  testing  the  composite 
insulation  samples  for  compliance  with 
paragraph  (b)(10)  of  this  section  shall  be 
as  follows: 

(i)  Tensile  strength  and  ultimate 
elongation.  Samples  of  the  insulation 
material,  remov^  horn  the  conductor, 
shall  be  tested  in  accordance  with 
ASTM  D  2633-82,  except  that  the  speed 
of  jaw  separation  shall  be  50 
millimeters/minute  (50  mm/min)  (2 
inches/minute  (2  in./min)). 

Note:  Quality  assurance  testing  at  a  jaw 
separation  spe^  of  500  mm/min  (20  in./min) 
is  permissible.  Failures  at  this  rate  shall  be 
retested  at  the  50  mm/min  (2  in./min)  rate  to 
determined  specification  compliance. 

(ii)  Cold  bend.  Samples  of  the 
insulation  material  on  the  conductor 
shall  be  tested  in  accordance  with 
ASTM  D  4565-90a  at  a  temperature  of 
— 40  ±  1°C  with  a  mandrel  diameter  of 

6  mm  (0.25  in.).  There  shall  be  no  cracks 
visible  to  normal  or  corrected-to-normal 
vision. 

(iii)  Shrinkback.  Samples  of 
insulation  shall  be  tested  for  four  hours 
at  a  temperature  of  115  ±  l^’C  in 
accordance  with  ASTM  D  4565-90a. 

(iv)  Adhesion.  Samples  of  insulation 
material  on  the  conductor  shall  be 
tested  in  accordance  with  ASTM  D 
4565-90a  with  a  crosshead  speed  of  50 
mm/min  (2  in./min). 

(v)  Compression.  Samples  of  the 
insulation  material  on  the  conductor 
shall  be  tested  in  accordance  with 
ASTM  D  4565-90a  with  a  crosshead 
speed  of  5  mm/min  (0.2  in./min). 

(12)  Other  methods  of  testing  may  be 
used  if  acceptable  to  REA. 

(c)  Identification  of  pairs  and  twisting 
of  pairs.  (1)  The  PVC  skin  shall  be 
colored  to  identify: 

(1)  The  tip  and  ring  conductor  of  each 
pair;  and 

(ii)  Each  pair  in  the  completed  cable. 

(2)  The  colors  used  to  provide 
identification  of  the  tip  and  ring 
conductor  of  each  pair  shall  be  as 
shown  in  the  following  table: 


Pair  No. 

Color 

Tip 

Ring 

1  _  _ 

White _ 

Bkje. 

White _ 

Orange. 

WhitA . 

Green. 

4  . . 

White _ 

Browa 

Pair  No. 

Color 

Tip 

Ring 

5  . 

White _ 

Slate. 

6  . 

Red  . . 

Blue. 

7  . . 

Red 

Orange. 

8  . 

Red _ 

Green. 

9  . 

Red . 

Brown. 

10  _ _ _ 

RatI 

Slate. 

11  _ 

Black _ 

Blue. 

19 

Black 

Orange. 

13  _ 

Black  . 

Green. 

14  . 

Rlark 

Brown. 

Ifi 

Black  . 

Slate. 

Ifi  . 

Yellow  _ 

Blue. 

17  . 

YaHow 

Orange. 

18  . 

Yellow 

Green. 

19  . 

Yellow 

Brown. 

20  _ 

Yellow _ 

Slate. 

91  . 

Violet  .  ,  .  , 

Blue. 

99  . 

Violet ........ 

Orange. 

23  _ _ 

Violet  . . 

Green. 

24  . . . 

Violet _ _ 

Brown. 

25  . . 

Violet _ _ 

Slate. 

(3)  Standards  of  color.  The  colors  of 
the  insulated  conductors  supplied  in  ' 
accordance  with  this  section  are 
specified  in  terms  of  the  Munsell  Color 
System  (ASTM  D 1535-89)  and  shall 
comply  with  the  “Table  of  Wire  and 
Cable  Limit  Chips”  as  defined  in  ANSI/ 
EIA-359-A-84.  (Visual  color  standards 
meeting  these  requirements  may  be 
obtain^  directly  from  the  Munsell 
Color  Company,  Inc.,  2441  North 
Calvert  Street.  Baltimore,  Maryland 
21218). 

(4)  Positive  identification  of  the  tip 
and  ring  conductors  of  each  pair  by 
marking  each  conductor  of  a  pair  with 
the  color  of  its  mate  is  permissible.  The 
method  of  marking  shall  be  accepted  by 
REA  prior  to  its  use. 

(5)  Other  methods  of  providing 
positive  identification  of  the  tip  and 
ring  conductors  of  each  pair  may  be 
employed  if  accepted  by  REA  prior  to  its 
use. 

(6)  The  insulated  conductors  shall  be 
twisted  into  pairs. 

(7)  In  order  to  provide  sufficiently 
high  crosstalk  isolation,  the  pair  twists 
shall  be  designed  to  enable  the  cable  to 
meet  the  capacitance  unbalance  and  the 
crosstalk  loss  requirements  of 
paragraphs  (h)(2),  (h)(3),  and  (h)(4)  of 
this  section. 

(8)  The  average  length  of  pair  twists 
in  any  pair  in  the  finished  cable,  when 
measured  on  any  3  meter  (m)  (10  foot 
(ft))  length,  shall  not  exceed  152  mm  (6 
in.). 

(d)  Forming  of  the  cable  core.  (1) 
Twisted  pairs  shall  be  assembled  in 
such  a  way  as  to  form  a  substantially 
cylindrical  group. 

(2)  When  desired  for  lay-up  reasons, 
the  basic  group  may  be  divided  into  two 
or  more  subgroups  called  units. 


(3)  Each  group,  or  unit  in  a  particular 
group,  shall  be  enclosed  in  bindings  of 
the  colors  indicated  for  its  particular 
pair  coimt.  The  pair  count,  indicated  by 
the  color  of  insulation,  shall  be 
consecutive  as  indicated  in  paragraph 
(d)(5)  of  this  section  through  units  in  a 
group. 

(4)  Threads  or  tapes  used  as  binders 
shall  be  non-hygroscopic  and 
nonwicking.  llie  threads  shall  consists 
of  a  suitable  number  of  ends  of  each 
color  arranged  as  color  bands.  When 
tapes  are  used  as  binders,  they  shall  be 
colored.  Binders  shall  be  applied  with  a 
lay  of  not  more  than  100  mm  (4  in.).  The 
colored  binders  shall  be  readily 
recognizable  as  the  basic  intended  color 
and  shall  be  distinguishable  from  all 
other  colors. 

(5)  The  colors  of  the  bindings  and 
their  significance  with  respect  to  pair 
count  shall  be  as  shown  in  the  following 
table: 


Group  No. 

Color  of 
bindings 

Group 
pair  count 

1 . 

White-Blue _ 

1-25 

2 . 

White-Orange  . 

26-50 

3 . 

White-Gnsen  ™ 

51-75 

4 . . 

White-Brown  ... 

76-100 

5 . 

White-Slate _ 

101-125 

A 

Red-Blue 

126-150 

7 . . . . 

Red-Orange  .... 

151-175 

8 . . 

Red-Green _ 

176-200 

9  . 

Red-Brown 

201-225 

10 . 

Red-Slate 

226-250 

11  . 

Black-Blue _ 

251-275 

12 . . 

Black-Orange  . 

276-300 

13  ■»»■»»»■■■■»»>«»««»■»  1 

Black-Green  ... 

301-325 

14 . 

Black-Brown  ... 

326-350 

I.A 

Black-Slate  . 

351-375 

16 . 

Yellow-Blue  .... 

376-400 

17 . 

Yellow-Orange 

401-425 

18 . 

Yellow-Green  .. 

426-450 

19 . 

Yellow-Brown  . 

451-475 

20 . . 

Yellow-Slate  ... 

476-500 

91 

V*oiet-Pk*e  . 

501-525 

22 . . 

Violet-Orange  . 

526-850 

23 . . 

Violet-Green  ... 

551-875 

24 . 

Violet-Brown  ... 

576-600 

(6)  The  use  of  the  white  unit  binder 
in  cables  of  100  pair  or  less  is  optional. 

(7)  When  desired  for  manufacturing 
reasons,  two  or  more  25  pair  groups  may 
be  bound  together  with  nonhygroscopic 
and  nonwicldng  threads  or  tap>es  into 
super-units.  The  group  binders  and  the 
super-unit  binders  shall  be  colored  such 
that  the  combination  of  the  two  binders 
shall  positively  identify  each  25  pair 
group  firom  every  other  25  pair  group  in 
the  cable. 

(8)  Super-unit  binders  shall  be  of  the 
colors  shown  in  the  following  table: 
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Super-Unit  Binder  Colors 

Pair  No. 

Binder  color 

1-600  . 

White. 

601-1200  . - . 

Red. 

(e)  Core  urap.  (1)  The  core  shall  be 
completely  covered  with  a  layer  of 
nonhygroscopic  and  nonwicking 
dielectric  material.  The  core  w'rap  shall 
be  applied  with  an  overlap. 

(2)  (i)  The  core  wrap  shall  provide  a 
sufficient  heat  barrier  to  prevent  visible 
evidence  of  conductor  insulation 
deformation  or  adhesion  between 
conductors,  caused  by  adverse  heat 
transfer  during  the  jacketing  operation. 

(ii)  Engineering  Information:  If 
required  for  manufacturing  reasons, 
white  or  uncolored  binders  of 
nonhygroscopic  and  nonwicking 
material  may  be  applied  over  the  core 
and/or  core  wrap. 

(f)  Shield.  (1)  An  aluminum  shield, 
plastic  coated  on  one  side,  shall  be 
applied  longitudinally  over  the  core 
wrap. 

(2)  The  shield  may  be  applied  over 
the  core  wrap  with  or  without 
corrugations  (smooth)  and  shall  be 
bonded  to  the  outer  jacket. 

(3)  The  shield  overlap  shall  be  a 
minimum  of  3  mm  (0.125  in.)  for  cables 
with  core  diameters  of  15  mm  (0.625  in.) 
or  less  and  a  minimum  of  6  mm  (0.25 
in.)  for  cables  with  core  diameters 
greater  than  15  mm  (0.625  in.).  The  core 
diameter  is  defined  as  the  diameter 
under  the  core  wrap  and  binding. 

(4)  General  requirements  for 
application  of  the  shielding  material 
shall  be  as  follows: 

(i)  Successive  lengths  of  shielding 
tapes  may  be  joined  during  the 
manufacturing  process  by  means  of  cold 
weld,  electric  weld,  soldering  with  a 
nonacid  flux,  or  other  acceptable  means: 

(ii)  The  metal  shield  with  the  plastic 
coating  shall  have  the  coating  removed 
prior  to  joining  the  metal  ends  together. 
'After  joining,  the  plastic  coating  shall  be 
restored  without  voids  using  good 
manufacturing  techniques; 

(iii)  The  shields  of  each  length  of 
cable  shall  be  tested  for  continuity.  A 
one  meter  (3  ft)  section  of  shield 
containing  a  factory  joint  shall  exhibit 
not  more  than  110  percent  of  the 
resistance  of  a  shield  of  equal  length 
without  a  joint: 

(iv)  The  breaking  strength  of  any 
section  of  a  shield  tape  containing  a 
factory  joint  shall  not  be  less  than  80 
percent  of  the  breaking  strength  of  an 
adjacent  section  of  the  shield  of  equal 
length  without  a  joint; 

(v)  The  reduction  in  thickness  of  the 
shielding  material  due  to  the 


corrugating  or  application  process  shall 
be  kept  to  a  minimum  and  shall  not 
exceed  10  percent  at  any  spot;  and 

(vi)  The  shielding  material  shall  be 
applied  in  such  a  manner  as  to  enable 
the  cable  to  pass  the  bend  test  as 
specified  in  paragraph  (i)(l)  of  this 
section. 

(5)  The  dimensions  of  the  uncoated 
aluminum  tape  shall  be  0.203010.0254 
mm  (0.008010.0010  in.). 

(6)  The  aluminum  tape  shall  conform 
to  either  Alloy  AA-1100-0,  AA-1145- 
0,  or  AA-1235-0  as  covered  in  the  latest 
edition  of  Aluminum  Standards  and 
Data,  issued  by  the  Aluminum 
Association,  except  that  requirements 
for  tensile  strength  are  waived. 

(7)  The  single-sided  plastic  coated 
aluminum  shield  shall  conform  to  the 
requirements  of  ASTM  B  736-92a.  Type 
I  Coating.  Class  1  or  2.  or  Type  n 
Coating.  Class  1.  The  minimum 
thickness  of  the  Type  I  Coating  shall  be 
0.038  mm  (0.0015  in.).  The  minimum 
thickness  of  the  Type  n  Coating  shall  be 
0.008  mm  (0.0003  in.). 

(8)  The  plastic  coated  aluminum 
shield  shall  be  tested  for  resistance  to 
water  migration  by  immersing  a  one 
meter  (3  ft)  length  of  tape  under  a  one 
meter  (3  ft)  head  of  water  containing  a 
soluble  dye  plus  0.25  percent  wetting 
agent. 

(i)  After  a  minimum  of  5  minutes,  no 
dye  shall  appear  between  the  interface 
of  the  shield  tape  and  the  plastic 
coatiM. 

(ii)  The  actual  test  method  shall  be 
acceptable  to  REA. 

(9)  The  bond  between  the  plastic 
coated  shield  and  the  jacket  shall 
conform  to  the  following  requirements. 

(i)  Prepare  test  strips  approximately 
2(^  mm  (8  in.)  in  length.  Slit  the  jacket 
and  shield  longitudinally  to  produce  4 
strips  evenly  spaced  and  centered  in  4 
quadrants  on  the  jacket  circumference. 
One  of  the  strips  shall  be  centered  over 
the  overlapped  edge  of  the  shielding 
tape.  The  strips  shall  be  13  mm  (0.5  in.) 
wide.  For  cable  diameters  less  than  19 
mm  (0.75  in.)  make  two  strips  evenly 
spaced. 

(ii)  Separate  the  shield  and  jacket  for 
a  sufficient  distance  to  allow  the  shield 
and  jacket  to  be  fitted  in  the  upper  and 
lower  jaws  of  a  tensile  machine.  Record 
the  maximum  force  required  to  separate 
the  shield  and  jacket  to  the  nearest 
newton.  Repeat  this  action  for  each  test 
strip. 

(iii)  The  force  required  to  separate  the 
jacket  horn  the  shield  shall  not  be  less 
than  9  N  (2  Ibf)  for  any  individual  strip 
when  tested  in  accordance  with 
paragraph  (f)(9)(ii)  of  this  section.  The 
average  force  for  all  strips  of  any  cable 
shall  not  be  less  than  18  N  (4  Ibf). 


(g)  Cable  jacket  and  extraneous 
material.  (1)  The  jacket  shall  provide  the 
cable  with  a  tough,  flexible,  protective 
covering  which  can  withstand  stresses 
reasonably  expected  in  normal 
installation  and  service. 

(2)  The  jacket  shall  be  free  from  holes, 
splits,  blisters,  or  other  imperfections 
and  shall  be  as  smooth  and  concentric 
as  is  consistent  with  the  best 
commercial  practice. 

(3)  The  raw  material  used  for  the 
cable  jacket  shall  be  one  of  the  following 
four  types: 

(i)  Type  PVC-55554EOXO  in 
accordance  with  ASTM  D  2287- 
81(1988); 

(ii)  Type  PVC-65554EOXO  in 
accordance  with  ASTM  D  2287- 
81(1988); 

(iii)  Type  PVC-55556EOXO  in 
accordance  with  ASTM  D  2287- 
81(1988);  or 

(iv)  Type  PVC-66554EOXO  in 
accordance  with  ASTM  D  2287- 
81(1988). 

(4)  The  jacketing  material  removed 
from  or  tested  on  the  cable  shall  be 
capable  of  meeting  the  following 
performance  requirements: 


Property 

Jacket  per- 
formarice 

Tensile  Strength-Unaged  Mini¬ 
mum.  MPa  (psi)  _ 

13.8  (2000) 

Ultimate  Elongation-Unaged 
Minimum.  Percent  (%) _ 

200 

Tertsile  Strength-Ag^  Mini¬ 
mum.  %  of  original  value  .... 

80 

Ultimate  Elongation-Aged  Mirv 
imum.  %  of  origmal  value  ... 

50 

impact  Failures.  Maxinxim  _ _ 

2/10 

(5)  Testing  procedures.  The 
procedures  for  testing  the  jacket  samples 
for  compliance  with  paragraph  (g)(4)  of 
this  section  shall  be  as  follows. 

(i)  Tensile  strength  and  ultimate 
elongation-unaged.  The  test  shall  be 
performed  in  accordance  with  ASTM  D 
2633-82.  using  a  jaw  separation  speed 
of  50  mm/min  (2  in./min). 

Note:  Quality  assurance  testing  at  a  jaw 
separation  speed  of  500  mm/min  (20  in./min) 
is  permissible.  Failures  at  this  rate  shall  be 
retested  at  the  50  mm/min  (2  in./min)  rate  to 
determine  speciftcation  compliance. 

(ii)  Tensile  strength  and  ultimate 
elongation-aged.  The  test  shall  be 
performed  in  accordance  with 
paragraph  (g)(5)(i)  of  this  section  after 
being  aged  for  7  days  at  a  temperature 
of  lOOll^C  in  a  circulating  air  oven 
conforming  to  ASTM  D  2436-85. 

(iii)  Impact.  The  test  shall  be 
performed  in  accordance  with  ASTM  D 
4565-90a  using  an  impact  force  of  4 
newton-meter  (3  pound  force-foot)  at  a 
temperature  of  —  10±1®C  The  cylinder 
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shall  strike  the  sample  at  the  shield 
overlap.  A  crack  or  split  in  the  jacket 
constitutes  failure. 

(6)  Jacket  thickness.  The  nominal 
jacket  thickness  shall  be  as  specified  in 
the  following  table.  The  test  method 
used  shall  be  either  the  End  Sample 
Method  (paragraph  (g)(6)(i)  of  this 
section)  or  the  Continuous  Uniformity 
Thickness  Gauge  Method  (paragraph 

(g)(6)(ii)  of  this  section). 


No.  of  pairs 

Nominal  jacket 
thickness  mm 
(in.) 

25  or  less . 

1.4  (0.055) 

50 . 

1.5  (0.060) 
1.7  (0.065) 
1.9  (0.075) 
2.2  (0.085) 

100 

200  . 

300 . 

400  . 

2.4  (0.095) 
2.9(0.115) 
3.3  (0.130) 

fiOO  . . 

800  and  over . 

(i)  End  sample  method.  The  jacket 
shall  be  capable  of  meeting  the 
following  requirements: 


Minimum  Average  Thickness — 90  % 
of  nominal  thickness. 

Minimum  Thickness — 70  %  of 
nominal  thickness. 

(ii)(A)  Continuous  uniformity 
thickness  gauge  method.  The  jacket 
shall  be  capable  of  meeting  the 
following  requirements: 

Minimum  Average  Thickness — 90  % 
of  nominal  thickness. 

Minimum  (Min.)  Thickness — 70  %  of 
nominal  thickness. 

Maximum  (Max.)  Eccentricity — 55  %. 


^  .  .  Max.  Thickness -Min.  Thickness 

Eccentricity  - - x  100 

Average  Thickeness 


(B)  Maximum  and  minimum 
thiduiess  values.  The  maximum  and 
minimum  thickness  values  shall  be 
based  on  the  average  of  each  axial 
section. 

(7)  The  color  of  the  jacket  shall  be 
either  black  or  dark  ^y  in  conformance 
with  the  Munsell  Color  System 
specified  in  ASTM  D  1535-89. 

(8)  There  shall  be  no  water  or  other 
contaminants  in  the  hnished  cable 
which  would  have  a  detrimental  effect 
on  its  performance  or  its  useful  life. 

(h)  Electrical  requirements — (1) 
Mutual  capacitance  and  conductance. 

(i)  The  average  mutual  capacitance 
(corrected  for  length)  of  all  pairs  in  any 
reel  shall  not  exceed  the  following  when 
tested  in  accordance  with  ASTM  D 
4566-90  at  a  frequency  of  1.010.1 
kilohertz  (kHz)  and  a  temperature  of 
2313*  C. 


No.  of  cable 
pairs 

i 

1 

Mutual  capacitance 

i  Nanofarad/ 

1  kilometer 

1 

(Nanofarad/ 

mile) 

12  . i 

Over  12  . j 

!  52±4 

i  52±2  i 

it 

(ii)  The  root  mean  square  (rms) 
deviation  of  the  mutusd  capacitance  of 
all  pairs  from  the  average  mutual 
capacitance  of  that  reel  shall  not  exceed 
3.0  %  when  calculated  in  accordance 
with  ASTM  D  4566-90. 

(iii)  The  mutual  conductance 
(corrected  for  length  and  gauge)  of  any 
pair  shall  not  exceed  3.7  micromhos/ 
kilometer  (micromhos/km)  (6.0 
micrornhos/mile)  when  tested  in 
accordance  with  ASTM  D  4566-90  at  a 
firequency  of  1.010.1  kHz  and  a 
temperature  of  2313°  C 

(2)  Pair-to-pair  capacitance 
unbalance,  llie  capacitance  unbalance 
as  measured  on  the  completed  cable 
shall  not  exceed  45.3  picofarad/ 
kilometer  (pF/km)  (25  picofarad/1000  ft 
(pF/1000  ft))  rms  when  tested  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  1.010.1  kHz  and  a 
temperature  of  2313°  C 

(3)  Pair-to-ground  capacitance 
unbalance,  (i)  The  average  capacitance 
imbalance  as  measured  on  the 
completed  cable  shall  not  exceed  574 
pF/km  (175  pF/1000  ft)  when  tested  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  110.1  kHz  and  a 
temperature  of  2313°  C. 


(ii)  When  measuring  pair-to-ground 
capacitance  unbalance  all  pairs  except 
the  pair  under  test  are  grounded  to  the 
shield  except  when  measuring  cable 
containing  super-units  in  which  case  all 
other  pairs  in  the  same  super-unit  shall 
be  grounded  to  the  shield. 

(iii)  Pair-to-ground  capacitance 
unbalance  may  vary  directly  with  the 
length  of  the  cable. 

(4)  Crosstalk  loss,  (i)  The  rms  output- 
to-output  far-end  crosstalk  loss  (Fe5cT) 
measiured  on  the  completed  cable  in 
accordance  with  ASTM  D  4566-90  at  a 
test  frequency  of  150  kHz  shall  not  be 
less  than  68  decibel/kilometer  (dB/km) 
(73  decibel/1000  ft  (dB/1000  ft)).  The 
rms  calculation  shall  be  based  on  the 
combined  total  of  all  adjacent  and 
alternate  pair  combinations  within  the 
same  layer  and  center  to  first  layer  pair 
combinations. 

(ii)  The  FEXT  crosstalk  loss  between 
any  pair  combination  of  a  cable  shall 
not  less  than  58  dB/km  (63  dB/1000 
ft)  at  a  frequency  of  150  kHz.  If  the  loss 
Ko  at  a  frequency  Fo  for  length  Lo  is 
known,  then  K.  can  be  determined  for 
any  other  frequency  F,  or  length  L,  by: 


FEXT  loss  (Kx )  =  Ko  -  20  log  10^ - 10  log  10^ 


(iii)  The  near-end  crosstalk  loss 
(NEXT)  as  measured  within  and 
between  units  of  a  completed  cable  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  772  kHz  shall  not  be  less 
than  the  following  mean  minus  sigma 
(M-S)  crosstalk  requirement  for  any  imit 
within  the  cable: 


1 

Unit  size  within  unit  1 

M-S 

decft>el 

(dB) 

12  and  13  pairs . . 

56 

18  and  25  pairs . 

60 

Between  Unit: 

Adjacent  13  pairs  . . 

65 

Ar^acent  25  pairs . 

66 

Nonadjacent  (all) . 

81 

Where  M-S  is  the  Mean  near-end 
coupling  loss  based  on  the  combined 
total  of  ^1  pair  combinations,  less  one 
Standard  Deviation,  Sigma,  of  the  mean 
value. 

(5)  Insulation  resistance.  Each 
insulated  conductor  in  each  length  of 
completed  cable,  when  measured  with 
all  other  insulated  conductors  and  the 
shield  grounded,  shall  have  an 
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insulation  resistance  of  not  less  than 
152  megohm-kilometer  (500  megohm- 
mile)  at  20±1*  C  The  measurement  shall 
be  made  in  accordance  with  the 
procedures  of  ASTM  D  4566-90. 

(6)  High  vokagB  test,  (i)  In  each  length 
of  completed  cable,  the  clielectric 
strength  of  the  insulaticm  between 
conductors  shall  be  tested  in  accordance 
with  ASTM  D  4566-90  and  shall 
withstand,  for  3  seconds,  a  direct 
current  (dc)  potential  whose  value  is  not 
less  than: 

(A)  3.6  kilovolts  for  22-gauge 
conductors;  or 

(B)  3.0  kilovolts  for  24-gauge 
conductors. 

(ii)  In  eacdi  length  of  completed  cable, 
the  dielectric  strength  between  the 
shield  and  all  conductors  in  the  core 
shall  be  tested  in  accordance  with 
ASTM  D  4566-90  and  shall  withstand, 
for  3  seconds,  a  dc  potential  whose 
value  is  not  less  than  10  kilovolts. 

(7)  Conductor  resistance.  The  dc 
resistance  of  any  conducrtor  shall  be 
measured  in  the  completed  cable  in 
accordance  with  ASI^  D  4566-90  and 
shall  not  exceed  the  following  values 
when  measured  at  or  ceiTec:ted  to  a 
temperature  of  20±1 


Maximum  resistance 


ohms/Wlo- 

(ohm/1000 

meter 

ft) 

22  _  60.7 

(18i) 

24  _ _  _  95.1 

(29.0) 

(8)  Resistance  unbalance,  (i)  The 
difference  in  dc  resistance  between  the 
two  conductors  of  a  pair  in  the 
completed  ceble  shall  not  exceed  the 
values  listed  below  when  measured  in 
accordance  with  the  prcoedures  of 
ASTM  D  4566-90. 


Resistance  unbal^ 

ance— Maximum  for 

AWG 

any  reel 

Average 

individual 

percent 

pair  percent 

22  _ 

1.5 

4.0 

24  _ _ 

1.5 

5.0 

(ii)  The  resistance  unbalance  between 
tip  and  ring  conductors  shall  be  random 
with  respect  to  the  direction  of 
unbalance.  That  js,  the  resistance  of  the 
tip  conductcirs  shall  not  be  consistently 
higher  with  respect  to  the  ring 
conductors  and  vice  versa. 

(9)  Electrical  variations,  (i)  Pairs  in 
each  length  of  cable  having  either  a 
ground,  cross,  short,  or  open  cnicuit 
condition  diall  not  be  permitted. 

(ii)  The  maximum  number  of  pairs  in 
a  ceble  which  may  vary  as  specified  in 


paragraph  (hK9)(iii)  of  this  section  fiom 
the  electee!  parameters  givMi  in  this 
sectiem  are  listed  in  this  paragraph. 
These  pairs  may  be  excluded  from  the 
arithmetic  calculation. 


Nominai  pair  count 

Maximum 
No.  of 
pairs  with 
allowabte 
eiectrical 
variafion 

12-100  _  _ 

1 

101-300  . . . . . 

2 

301-400  . 

3 

401-600 . . 

4 

601  and  above  . . 

6 

(iii)  Parameter  variations — (A) 
Capacitance  unbalance-to-ground.  If  the 
cable  fails  either  the  maximum 
individual  pair  or  average  capacdtanc» 
unbalanc:e-to-groimd  requirement  and 
all  individual  pairs  are  3280  pF/km 
(1000  pF/1000  ft)  or  less  the  number  of 
pairs  specified  in  paragraph  (h)(9)(ii)  of 
this  section  may  be  eliminated  fiom  the 
average  and  maximum  individual 
calculations. 

(B)  Resistance  unbalance.  Individual 
pair  of  not  more  than  7  percent  for  all 
gauges. 

(C)  Far  end  crosstalk.  Individual  pair 
combinatiem  of  not  less  than  52  dB/km 
(57  dB/1000  ft). 

Note:  REA  recxigiiizes  that  in  large  piair 
count  cables  (600  pair  and  above)  a  cross, 
short,  or  open  circuit  condition  cxxasionally 
may  develop  in  a  pair  wbicii  does  not  affect 
the  performance  of  the  other  cable  pairs.  In 
these  circumstances  rejection  of  the  entire 
ceble  may  be  economii^ly  unsound  or 
repairs  may  be  impractical.  In  such 
circumstances  the  manufaciurer  may  desire 
to  negotiate  with  the  customer  for  acceptance 
of  the  cable.  No  more  than  0.5  percent  of  the 
pairs  may  be  involvecL 

(i)  Mechanical  requirements — (1) 
Cable  cold  bend  test.  The  completed 
ceble  shall  be  cepable  of  meeting  the 
requirements  of  ASTM  D  4565-90a  after 
conditioning  at  -  20±2  “C  except  the 
mandrel  diameters  shall  be  as  specified 
as  follows: 


Cable  outside  dumneter 

Mandrel 

(tameter 

<40  mm  (1 .5  in.) . 

15x 

^40  mm  (15  in.) - 

20x 

(2)  Cable  flame  test.  The  completed 
cable  shall  be  cepable  of  meeting  a 
maximum  flame  height  of  3.7  m  (12.0  ft) 
when  tested  in  accordance  with 
Underwriters  Laboratories  (UL)  1666 
dated  January  22, 1991. 

(3)  Cable  listing.  All  cables 
manufactured  to  the  specification  of  this 
section  at  a  minimum  shall  be  listed  as 


Communicatiem  Riser  Cable  (Type  CMR) 
in  accordance  with  Sections  800-50  and 
800-51(b)  of  the  1993  National 
Electrical  Code. 

(j)  Sheath  slitting  cord  (optional).  (1) 
Sheath  slitting  (X)rds  may  be  used  in  the 
cable  structure  at  the  optiem  of  the 
manufacturer. 

(2)  When  a  sheath  slitting  cord  is  used 
it  shall  be  nonhygroscopic  and 
nonwicking,  continuous  throughout  a 
length  of  cable,  and  of  sufficient 
strength  to  open  the  sheath  without 
brealdng  the  cord. 

(3)  Sheath  slitting  cords  shall  be 
capable  of  consistently  slitting  the  jacket 
and/or  shield  for  a  continuous  len^  of 
0.6  m  (2  ft)  when  tested  in  accordance 
with  the  procedure  specified  in 
Appendix  B  of  this  section. 

(k)  Identification  marker  and  length 
marker.  (1)  Each  length  of  cable  shall  be 
permanently  identified  as  to 
manufacturer  and  year  of  manufacture. 

(2)  The  number  of  conductor  pairs 
and  their  gauge  size  shall  be  marked  on 
the  jacket 

(3)  The  marking  riiall  be  printed  on 
the  jacket  at  r^ular  intervals  of  not 
more  than  1.5  m  (5  ft). 

(4)  An  alternative  method  of  marking 
may  be  used  if  accepted  by  REA  prior 
to  its  use. 

(5)  The  completed  cable  shall  have 
sequentially  numbered  length  markers 
in  feet  or  meters  at  regular  intervals  of 
not  more  than  1.5  m  (5  ft)  along  the 
outside  of  the  jadeet. 

(6)  The  method  of  length  marking 
shall  be  such  that  for  any  single  length 
of  cable,  continuous  sequential 
numbering  shall  be  employed. 

(7)  The  numbers  shall  be  dimensioned 
and  spaced  to  produce  good  legibility 
and  shall  be  approximately  3  mm  (0.125 
in.)  in  height.  An  occasional  illegible 
marking  is  permissible  if  there  is  a 
legible  marking  located  not  more  than 
1.5  m  (5  ft)  fiem  it. 

(8)  T^e  method  of  marking  shall  be  by 
means  of  suitable  surface  maridngs 
producing  a  clear,  distinguishable, 
contrasting  marking  acceptable  to  REA. 
Where  direct  or  transverse  printing  is 
employed,  the  characters  should  1m 
indented  to  produce  greater  durability 
of  marking.  Any  other  method  of  len^ 
marking  sWl  be  acceptable  to  REA  as  - 
producing  a  marker  suitable  for  the 
field.  Size,  shape  and  spacing  of 
numbers,  durability,  and  overall 
legibility  of  the  marker  shall  be 
considered  in  acceptance  of  the  method. 

(9)  The  accuracy  of  the  length 
marking  shall  be  such  that  the  actual 
length  of  any  cable  section  is  nev^  less 
than  the  length  indicated  by  the 
marking  and  never  more  than  one 
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percent  greater  than  the  length  indicated 
by  the  marking. 

(10)  The  color  of  the  initial  marking 
for  a  black  colored  jacket  shall  be  either 
white  or  silver.  The  color  of  the  initial 
marking  for  a  dark  grey  colored  jacket 
shall  be  either  red  or  black.  If  the  initial 
marking  of  the  black  colored  jacket  fails 
to  meet  the  requirements  of  the 
preceding  paragraphs,  it  will  be 
permissible  to  either  remove  the 
defective  marking  and  re-mark  with  the 
white  or  silver  color  or  leave  the 
defective  marking  on  the  cable  and  re¬ 
mark  with  yellow.  If  the  initial  marking 
of  the  dark  grey  colored  jacket  fails  to 
meet  the  requirements  of  the  preceding 
paragraphs,  it  will  be  permissible  to 
either  remove  the  defective  marking  and 
re-mark  with  the  red  or  black  color  or 
leave  the  defective  marking  on  the  cable 
and  re-mark  with  yellow.  No  further  re¬ 
marking  is  permitted.  Any  re-marking 
shall  be  on  a  different  portion  of  the 
cable  circumference  than  any  existing 
marking  when  possible  and  have  a 
numbering  sequence  differing  from  any 
other  existing  marking  by  at  least  5,000. 

(11)  Any  reel  of  cable  which  contains 
more  than  one  set  of  sequential 
markings  shall  be  labeled  to  indicate  the 
color  and  sequence  of  marking  to  be 
used.  The  labeling  shall  be  applied  to 
the  reel  and  also  to  the  cable. 

(1)  Preconnectorized  cable  (optional). 

(1)  At  the  option  of  the  manufacturer 
and  upon  request  by  the  purchaser, 
cables  100  pairs  and  larger  may  be 
factory  terminated  in  25  pair  splicing 
modules. 

(2)  The  splicing  modules  shall  meet 
the  requirements  of  REA  Bulletin  345-  , 
54,  PE-52,  REA  Specification  for 
Telephone  Cable  Splicing  Connectors 
(Incorporated  by  Reference  at 

§  1755.97),  and  be  accepted  by  REA 
prior  to  their  use. 

(m)  Acceptance  testing  and  extent  of 
testing.  (1)  The  tests  described  in 
Appendix  A  of  this  section  are  intended 
for  acceptance  of  cable  designs  and 
major  modifications  of  accepted 
designs.  REA  decides  what  constitutes  a 
major  modification.  These  tests  are 
intended  to  show  the  inherent 
capability  of  the  manufacturer  to 
produce  cable  products  having  long  life 
and  stability. 

(2)  For  initial  acceptance,  the 
manufacturer  shall  submit: 

(i)  An  original  signature  certification 
that  the  product  fully  complies  with 
each  section  of  the  ^ecification; 

(ii)  Qualification  Test  Data,  per 
Apji^ndix  A  of  this  section; 

(lii)  To  periodic  plant  inspections; 

(iv)  A  certification  that  the  product 
does  or  does  not  comply  with  the 
domestic  origin  manufacturing 


provisions  of  the  "Buy  American" 
requirements  of  the  Rural  Electrification 
Act  of  1938  (7  U.S.C.  901  et  seq.); 

(v)  Written  user  testimonials 
concerning  performance  of  the  product; 
and 

(vi)  Other  nonproprietary  data 
deemed  necessary  by  the  Chief,  Outside 
Plant  Branch  (Telephone). 

(3)  For  requalification  acceptance,  the 
manufacturer  shall  submit  an  original 
signature  certification  that  the  product 
fully  complies  with  each  section  of  the 
specification,  excluding  the 
Qualification  Section,  and  a  certification 
that  the  product  does  or  does  not 
comply  with  the  domestic  origin 
manufacturing  provisions  of  the  "Buy 
American"  requirements  of  the  Rural 
Electrification  Act  of  1938  (7  U.S.C.  901 
et  seq.)  for  acceptance  by  June  30  every 
three  years.  The  required  data  and 
certification  shall  have  been  gathered 
within  90  days  of  the  submission. 

(4)  Initial  and  requalification 
acceptance  requests  should  be 
addressed  to:  Chairman,  Technical 
Standards  Committee  "A”  (Telephone), 
Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  Washington,  DC  20250- 
1500. 

(5)  Tests  on  100  percent  of  completed 
cable,  (i)  The  shield  of  each  length  of 
cable  shall  be  tested  for  continuity  using 
the  procedures  of  ASTM  D  4566-90. 

(ii)  Dielectric  strength  between  all 
conductors  and  the  shield  shall  he 
tested  to  determine  freedom  from 
grounds  in  accordance  with  paragraph 
(h)(6)(ii)  of  this  section. 

(iii)  Each  conductor  in  the  completed 
cable  shall  be  tested  for  continuity  using 
the  procedures  of  ASTM  D  4566-90. 

(iv)  Dielectric  strength  between 
conductors  shall  be  tested  to  ensure 
freedom  from  shorts  and  crosses  in 
accordance  with  paragraph  (h)(6)(i)  of 
this  section. 

(v)  Each  conductor  in  the  completed 
preconnectorized  cable  shall  be  tested 
for  continuity. 

(vi)  Each  length  of  completed 
preconnectorized  cable  shall  be  tested 
for  split  pairs. 

(vii)  Tne  average  mutual  capacitance 
shall  be  measured  on  all  cables.  If  the 
average  mutual  capacitance  for  the  first 
100  pairs  tested  from  randomly  selected 
groups  is  between  50  and  53  nF/km  (80 
to  85  nF/mile),  the  remainder  of  the 
pairs  need  not  to  be  tested  on  the  100 
percent  basis.  (See  paragraph  (h)(1)  of 
this  section). 

(6)  Capability  tests.  Tests  on  a  quality 
assurance  basis  shall  be  made  as 
frequently  as  is  required  for  each 
manufacturer  to  determine  and  maintain 
compliance  with: 


(1)  Performance  requirements  for 
conductor  insulation  and  jacket 
material; 

(ii)  Bonding  properties  of  coated  or 
laminated  shielding  materials; 

(iii)  Sequential  marking  and  lettering; 

(iv)  Capacitance  unbalance  and 
crosstalk; 

(v)  Insulation  resistance; 

(vi)  Conductor  resistance  and 
resistance  unbalance; 

(vii)  Cable  cold  bend  and  cable  flame 
tests;  and 

(viii)  Mutual  conductance. 

(n)  Summary  of  records  of  electrical 
and  physical  tests.  (1)  Each 
manufacturer  shall  maintain  a  suitable 
summary  of  records  for  a  period  of  at 
least  3  years  for  all  electrical  and 
physical  tests  required  on  completed 
cable  by  this  section  as  set  forth  in 
paragraphs  (m)(5)  and  (m)(6)  of  this 
section.  The  test  data  for  a  particular 
reel  shall  be  in  a  form  that  it  may  be 
readily  available  to  the  purchaser  or  to 
REA  upon  request. 

(2)  Measurements  and  computed 
values  shall  be  rounded  off  to  the 
number  of  places  of  figures  specified  for 
the  requirement  according  to  ASTM  E 
29-90. 

(o)  Manufacturing  irregularities.  (1) 
Repairs  to  the  shield  are  not  permitted 
in  cable  supplied  to  the  end  user  under 
this  section. 

(2)  No  repairs  or  defects  in  the  jacket 
are  allowed. 

(p)  Preparation  for  shipment.  (1)  The 
cable  shall  be  shipped  on  reels  unless 
otherwise  specified  or  agreed  to  by  the 
purchaser.  The  diameter  of  the  drum 
shall  be  large  enough  to  prevent  damage 
to  the  cable  from  reeling  or  unreeling. 
The  reels  shall  be  substantial  and  so 
constructed  as  to  prevent  damage  to  the 
cable  during  shipment  and  handline. 

(2)  A  waterproof  corrugated  board  or 
other  means  of  protection  acceptable  to 
REA  shall  be  applied  to  the  reel  and 
shall  be  suitably  secured  in  place  to 
prevent  damage  to  the  cable  during 
storage  and  shipment. 

(3)  The  outer  end  of  the  cable  shall  be 
securely  fastened  to  the  reel  head  so  as 
to  prevent  the  cable  from  becoming 
loose  in  transit.  The  inner  end  of  the 
cable  shall  be  securely  fastened  in  such 
a  way  as  to  make  it  readily  available  if 
required  for  electrical  testing.  Spikes, 
staples,  or  other  fastening  devices  which 
penetrate  the  cable  jacket  shall  not  be 
used.  The  method  of  fastening  the  cable 
ends  shall  be  accepted  by  REA  prior  to 
it  being  used. 

(4)  ^ch  length  of  cable  shall  be 
wound  on  a  separate  reel  unless 
otherwise  specified  or  agreed  to  by  the 
purchaser. 

(5)  The  arbor  hole  shall  admit  a 
spindle  63  mm  (2.5  in.)  in  diameter 
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without  binding.  Steel  arbor  hole  liners 
may  be  used  but  shall  be  acceptable  to 
REA  prior  to  their  use. 

(6)  Each  reel  shall  be  plainly  marked 
to  indicate  the  direction  in  wUch  it 
should  be  rolled  to  prevent  loosening  of 
the  cable  on  the  reel. 

(7)  Each  reel  shall  be  stenciled  or 
ladled  on  either  one  or  both  sides  with 
the  name  of  the  manufacturer,  year  of 
manufacture,  actual  shipping  length,  an 
inner  and  outer  end  sequential  length 
marking,  description  of  the  cable,  reel 
number  and  the  REA  cable  designation: 

Cable  Designation 

CT 

Cable  Construction 

Pair  Count 

Conductor  Gauge 
A=Coated  Aluminum  Shield 
P=Preconnect(msed  Cable 

Example:  CTAP  100-22 

Terminating  Cable,  Coated  Aluminum 
Shield,  Preconnectorized,  100  pairs,  22 
AWG. 

(8)  When  preconnectorized  cable  is 
shipped,  the  splicing  modules  shall  be 
protected  to  prevent  damage  during 
shipment  and  handling.  The  protection 
method  shall  be  acceptable  to  REA  prior 
to  its  use. 

(The  information  and  recordkeeping 
requirements  of  this  section  have  bmn 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Control 
Number  0572-0077.) 

Appendix  A  to  7  CFR  1755.870 — 
Qualification  Test  Methods 

(I)  The  test  procedures  described  in  this 
appendix  are  tor  qualification  of  initial 
designs  and  maior  modifications  of  accepted 
designs.  Included  in  paragraph  (V)  of  this 
appendix  are  suggested  formats  that  may  be 
us^  in  submitting  test  results  to  REA. 

(II)  Sample  Selection  and  Preparation.  (1) 
All  testing  shall  be  perfonned  cm  lengths 
removed  sequentially  from  the  same  25  pair, 
22  gauge  iac^eted  cable.  This  cable  shall  not 
have  been  exposed  to  temperatures  in  excess 
of  38*  C  since  its  initial  cool  down  after 
sheathing.  The  lengths  specified  are 
minimum  lengths  and  if  desirable  from  a 
laboratory  testing  standpoint  longer  lengths 
may  be  used. 

(a)  Length  A  shall  be  12^.2  meters  (40<0.5 
feet)  long.  Prepare  tibe  test  sample  by 
removing  the  jacket,  shield,  and  core  wrap 
tor  a  sufficient  distance  on  both  ends  to  allow 
the  insulated  conductors  to  be  flared  out. 
Remove  sufficient  conductor  insulation  so 
that  af^vopriate  electrical  test  connections 
can  be  ntade  at  both  ends.  Coil  the  sample 
with  a  diameter  of  15  to  20  times  its  sheath 
diameter.  Two  lengths  are  required. 

(b)  Length  B  shall  be  300  millimeters  (1 
foot)  long.  Three  lengths  are  required. 

(c)  Length  C  shall  be  3  meters  (10  feet)  long 
and  shall  be  maintained  at  23^3*  C  for  the 
duration  of  the  test  Two  lengths  are 
required. 


(2)  Data  Reference  Temperature.  Unless 
otherwise  specified,  all  measurements  shall 
be  made  at  23*3*  C 

(III)  Environmental  Tests — (1)  Heat  Aging 
Test-^a)  Test  Samples.  Place  one  sample 
each  of  lengths  A  and  B  in  an  oven  or 
environmental  chamber.  The  ends  of  sample 
A  shall  exit  from  the  chamber  or  oven  for 
electrical  tests.  Securely  seal  the  oven  exit  _ 
holes. 

(b)  Sequence  of  Tests.  Sample  B  referenced 
in  paragraph  (III)(l)(a)  of  this  appendix  shall 
be  subjected  to  the  insulation  compression 
test  outlined  in  paragraph  (III)(2)  of  this 
appendix 

(c)  Initial  Measurements,  (i)  For  sample  A, 
measure  the  open  circuit  capacitance  and 
conductance  for  each  odd  pair  at  1, 150,  and 
772  kilohertz  after  conditioning  the  sample  at 
the  data  reference  temperature  for  24  hours. 
Calculate  the  average  and  standard  deviation 
for  the  data  of  the  13  pairs  on  a  per  kilometer 
(per  mile)  basis. 

(ii)  Record  on  suggested  formats  in 
paragraph  (V)  of  this  appendix  or  on  other 
easily  readable  frinnats. 

(d)  Heat  Conditioning,  (i)  Immediately  after 
completing  the  initial  measurements, 
condition  the  sample  for  14  days  at  a 
temperature  of  65±2*  C 

(ii)  At  the  end  of  this  period.  Measure  and 
calculate  the  parameters  given  in  paragraph 
(ni)(l)(c)  of  this  appendix  Record  on 
suggested  formats  in  paragraph  (V)  of  this 
appendix  or  on  other  easily  readable  formats. 

(e)  Overall  Electrical  Deviation,  (i) 

Calculate  the  percent  change  in  all  average 
parameters  between  the  final  parameters  after 
conditioning  with  the  initial  parameters  in 
paragraph  (DIKl)(c)  of  this  appendix. 

(ii)  The  stability  of  the  electrical 
parameters  after  completion  of  this  test  shall 
be  within  die  following  prescribed  limits: 

(A)  Capacitance.  The  average  mutual 
capacdtanoe  shall  be  within  10  percent  of  its 
original  value; 

(B)  Hm  change  in  average  mutual 
c^Mdtance  shall  be  less  £an  10  percent  over 
the  frequency  range  of  1  to  150  kilohertz  and; 

(C)  Conductaitce.  The  average  mutual 
conductance  diall  not  exceed  3.7 
micromhos/kilometer  (6  micromhos/mile)  at 
a  frequency  of  1  kilohertx 

(2)  Insulation  Compression  Test — (a)  Test 
Sample  B.  Remove  jacket,  shield,  and  core 
wrap  being  careful  not  to  damage  the 
conductor  insulation.  Remove  one  pair  firom 
the  core  and  carefully  separate  and  straighten 
the  insulated  conductors.  Retwist  the  two 
insulated  conductors  together  under 
sufficient  tension  to  form  10  evenly  spaced 
360  degree  twists  in  a  length  of  100 
millimeters  (4  inches). 

(b)  Sample  Testing.  Center  the  mid  50 
millimeters  (2  inches)  of  the  twisted  pair 
between  two  smooth  rigid  parallel  metal 
plates  measuring  50  millimeters  (2  inches)  in 
length  or  diameter.  Apply  a  1.5  volt  direct 
current  potential  bet\^n  the  conductors, 
using  a  light  or  tMizza  to  indicate  electrical 
contact  between  the  conductors.  Apply  a 
constant  load  of  67  newtons  (15  pound-force) 
on  the  sample  for  one  minute  and  monitor  for 
evidence  of  amtact  between  the  conductors. 
Record  results  on  suggested  formats  in 
paragraph  (V)  of  this  appendix  or  on  other 
easily  readable  formats. 


(3)  Temperature  Cycling,  (a)  Repeat 
paragraphs  (IIIKlKa)  through  (in)(l)(c)(ii)  of 
this  appendix  for  a  separate  set  of  samples  A 
and  B  which  have  not  been  subjected  to  prior 
environmental  conditioning. 

(b)  Immediately  after  completing  the 
measurements,  subject  the  test  samples  to  10 
cycles  of  temperature  between  -  40*  C  and 
460*  C  The  test  samples  shall  be  held  at  each 
temperature  extreme  for  a  minimum  of  1.5 
hours  during  each  cycle  of  temperature.  The 
air  within  the  temperature  cycling  chamber 
shall  be  circulated  throughout  the  duration  of 
the  cycling. 

(c)  Repeat  paragraphs  (IIIHl)(dKii)  through 
(III)(2)(b)  of  ffiis  appendix. 

(IV)  Control  Sample — ( t)  Test  Samples. 
'One  length  of  sample  B  shall  have  been 
maintained  at  23±^  C  for  at  least  48  hours 
before  the  testing. 

(2)  Repeat  paragraphs  (III)(2)  through 
(III)(2)(b)  of  is  appendix. 

(3)  Surge  Test,  (a)  One  length  of  sample  C 

shall  be  used  to  measure  the  breakdown 
between  conductors  while  the  other  length  of 
C  shall  be  used  to  measure  core  to  shield 
breakdown.  , 

(b)  The  samples  shall  be  capable  of 
withstanding,  without  damage,  a  single  surge 
voltage  of  20  kilovolts  peak  between 
conductors,  and  35  kilovolts  peak  between 
conductors  and  the  shield  as  hereinafter 
described.  The  surge  voltage  shall  be 
developed  from  a  capacitor  discharge 
through  a  forming  resistor  connect^  in 
parallel  with  the  dielectric  of  the  test  sample. 
The  surge  generator  constants  shall  be  such 
as  to  pr^uce  a  surge  of  1.5x40  microseconds 
wave  shape. 

(c)  The  ^ape  of  the  generated  wave  shall 
be  determined  at  a  reduced  voltage  by 
connecting  an  oscilloacope  across  the 
forming  resistor  with  the  cable  sample 
connected  in  parallel  with  the  forming 
resistor.  The  capacitor  bank  is  charged  to  the 
test  voltage  and  then  discharged  through  the 
forming  resistor  and  test  sample.  The  test 
sample  shall  be  considered  to  have  passed 
the  test  if  there  is  ix)  distinct  change  in  the 
wave  shape  obtained  with  the  initial  reduced 
voltage  compared  to  that  obtained  after  the 
application  of  the  test  voltage. 

(V)  The  following  suggested  formats  may 
be  us^  in  submitting  the  test  results  to  R^: 

Environmental  Conditioning 


Frequency  1  kilohertz 


Pair 

Number 

Capacitance 

Conductance 

nF/km  (nF/mHe) 

micromhos/km 

(micromhos/ 

mHe) 

Initial 

Final 

Initial  ' 

Final 

1 

3 

5 

7 

9 

11 

13 

15 
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Environmental  Conditioning 

' _ ^—Continued 

Frequency  1  kilohertz 


Pair 

Number 

Capacitance 

Conductance 

nFAm  (nF/mie) 

micromhos/km 

(micromhos/ 

mile) 

Initial 

Fin^ 

Initiai 

Final 

17 

19 

21 

23 

25 

Aver¬ 

age? 

OvefaM  Percent  Difference  in  Average  7 


Environmental  Conditioning 


Frequency  150  kilohertz 


1 

Capacitance 

Corxiuctance 

Pair 

Number 

nFAoa  (nFAnile) 

micromhos/km 

(micromhos/ 

mile) 

_ 

Initial 

Firtal 

Initial 

Final 

1 

3 

5 

7 

9 

11 

13 

15 

17 

19 

21 

23 

25 

Aver- 

agex 

Overall  Percent  Differerx:e  in  Average  7 


Environmental  Cont^ioning 


Frequency  772  kilohertz 


\  Capacitance 

Conductance 

Pair  *  nFAmfnFmsIe) 

miciomhos/km 

Number  f 

j  Initiai 

_ _ i _ 

Final 

mile) 

InitiafI 

Final 

1  ! 

3  1 

5  1 

7  1 

9  i 

11  1 

13  ! 

15 

Environmental  Conditioning 

_ —Continued 

Frequency  772  kilohertz 


Pair 

Number 

Capacitarx:e 

Corvluctance 

rIFAm  (nFrtnile) 

micTomhos/km 

Initial 

Final 

mile) 

Initiai 

Final 

17 

19 

21 

23 

25 

Aver¬ 

age? 

Overall  Percent  Difference  in  Average  *7 


insulation  Compression 


failures 


Control  _ _ _ 

Heat  Age _ 

Temperature  Cycling _ 


Surge  Test  (kilovolts) 


Corxluctor4o-CorKkictor _ 

ShiekHo-CoiKiLictors _ 


Appendix  B  to  7  CFR  17S5.a70— Sheath 
Slitting  Cord  Qualific^on 

(1)  This  test  procedure  described  in  this 
appendix  is  for  qualification  of  initial  and 
subsequent  changes  in  sheath  slitting  cords. 

(II)  Sample  selection.  All  testing  shall  be 
performed  on  two  1.2  ra  (4  ft)  lea^s  of  cable 
removed  sequentially  frcMn  the  same  25  pair, 
22  gauge  jacketed  cable.  This  cable  shall  aot 
have  been  exposed  to  temperatures  in  excess 
of  38  ”C  since  its  initial  cool  down  after 
sheathing. 

(III)  Test  procedure.  (1)  Using  a  suitable 
tool,  expose  enough  of  the  sheath  slitting 
cord  to  permit  grasping  with  needle  nose 
pliers. 

(2)  The  prepared  test  specimens  shall  be 
maintained  at  a  temperature  of  23±1  *C  for 
at  least  4  hours  immediately  prior  to  and 
during  the  test. 

(3)  Wrap  the  sheath  slitting  cord  around 
the  plier  ^ws  to  ensure  a  good  ^p. 

(4)  Grasp  and  hold  the  cable  in  a 
convenient  positicm  while  gently  and  firmly 
pulling  the  sheath  slitting  cord  longitudinally 
in  the  direction  away  foom  the  cable  end.  The 
angle  ol  pull  may  vary  to  any  convenient  and 
functional  degree.  A  sm^l  starting  notch  is 
permissible. 

(5)  The  sheath  slitting  cord  is  considered 
acceptable  if  the  cord  can  slit  the  jadcet  and/ 
or  shield  for  a  continuous  length  of  0.6  m  (2 
ft)  without  breaking  the  cord. 


Dated;  November  3. 1993. 

Bob  J.  Nadi, 

Undersecretary,  Small  Community  and  Rural 
Development 

(FR  Doc.  93-27890  Rled  11-16-93;  8:45  am] 
BIUJNQ  COD6  3410-4S4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  27 

[Docket  No.  93-ASW-5:  Notice  No.  SC-93- 
5-6W1 

Special  Condition:  Agusta  Model 
A109C  Helicopter,  Electronic  Ftigtit 
Instrument  System 

AGENCY:  Federal  Aviation 
Administr^cm.  DOT. 

ACTION:  Notice  of  proposed  special 
condition. 


SUMMARY:  This  notice  proposes  a  special 
condition  for  the  Agusta  Model  A109C 
helicopter  modified  by  Agusta 
Aerospace  Corporation.  This  helicopter 
will  have  a  novel  or  unusual  design 
feature  associated  with  the  Electronic 
Flight  Instrument  System.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  critical  function  systems  from  the 
effects  of  external  high  intensity 
radiated  fields  (HLRF).  This  notice 
contains  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalmit  to  that  established  by  the 
airworthiness  standards  of  part  27  of  the 
Federal  Aviation  Regulations. 

DATES:  Comments  must  be  received  on 
or  before  December  17, 1993. 

ADDRESSES:  Comin«its  on  this  proposal 
may  be  mailed  in  dupticate  to:  Federal 
Aviation  Administration  (FAA),  Office 
of  the  Assistant  Chief  Counsel,  Attn: 
Rules  Docket  Na  93-ASW-5,  Fort 
Worth,  Texas  76193-0007,  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Co4msel,  Building  3B, 
room  158, 4400  Blue  Mound  Road, 
Forth  Worth,  Texas.  Comments  must  be 
marked  Dod^  No.  93-ASW-5. 
Comments  may  be  inspected  in  the 
Rules  Docket  W8ek<ia3rs.  except  Federal 
holidays,  between  9  a.m.  and  3  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  MoCallisttf ,  FAA.  Rotorcrafi 
Directorate.  Policy  and  Procedores 
Group,  Fort  Worth,  Texas  76193-0112; 
telephone  (817)  624-5121. 
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SUPPLEMENTARY  INFORMATKXC 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  condition  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specihed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  special  condition 
proposed  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
“Comments  to  Docket  No.  93-ASW-5.” 
The  postcard  will  be  date  and  time 
stamped  and  returned  to  the 
commenter. 

Background 

On  July  21. 1993,  Agusta  Aerospace 
Corporation,  Grand  Prairie,  Texas, 
applied  for  a  Supplemental  Type 
Certificate  for  installation  of  an 
Electronic  Flight  Instrument  System  in 
Agusta  Aerospace  Corporation  Model 
A109C  helicopter.  This  model  is  a  7 
passenger,  twin  engine.  5,997  pound 
normal  category  helicopter 

Type  Certification  Basis 

The  certification  basis  established  for 
the  Agusta  Model  A109C  helicopter 
includes:  Federal  Aviation  Regulation 
(FAR)  §  21.29  and  part  27  effective 
February  1, 1965,  Amendments  29-1 
through  29-8;  FAR  part  29  dated 
February  1, 1965,  paragraph  2903(b).  for 
Category  “A”  engine  isolation; 
equivalent  safety  in  lieu  of  compliance 
shown  for:  FAR  27.1189  (regarding  shut¬ 
off  means),  and  FAR  27.927(c)  as 
amended  by  Amendment  27-12; 
Airworthiness  Criteria  for  Helicopter 
Instrument  Flight,  eligible  for  day  and 
night  Instrument  Flight  Rules  (IFR) 
operations,  with  one  or  two  pilots,  when 
Agusta  Kit  No.  109-0810-22,  Revision  E 
or  later  approved  revision,  is 
incorporated  and  the  helicopter  is 
operated  in  accordance  with  Model 
A109C  Rotorcraft  Flight  Manual. 


If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  helicopter 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  FAR  §  11.49 
after  public  notice,  as  required  by 
§§11.28  and  11.29(b).  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Discussion 

The  Agusta  Model  A109C  helicopter, 
at  the  time  of  the  application  for 
modification  by  Agusta  Aerospace 
Corporation,  was  identified  as  having 
proposed  modifications  which  will 
incorporate  one  and  possibly  more 
electrical,  electronic,  or  combination  of 
electrical  and  electronic  (electrical/ 
electronic)  systems  that  will  perform 
functions  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopters. 

The  electronic  flight  instrument  system 
performs  the  attitude  display  function. 
The  display  of  attitude,  altitude,  and 
airspeed  is  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopters  for 
IFR  operations  in  instrument 
meteorological  conditions.  After  the 
design  is  finalized,  Agusta  Aerospace 
Corporation  will  provide  the  FAA  with 
a  preliminary  hazard  analysis  that  will 
identify  any  other  critical  functions 
performed  by  the  electrical/electronic 
systems  that  are  critical  to  the  continued 
safe  flight  and  landing  of  the 
helicopters. 

Recent  advances  in  technology  have 
prompted  the  design  of  aircraft  that 
include  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  However,  these 
advanced  systems  respond  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  high 
intensity  radiated  fields  (HIRF)  incident 
on  the  external  surface  of  the 
helicopters.  These  induced  transient 
currents  and  voltages  can  degrade  the 
performance  of  the  electrical/electronic 
systems  by  damaging  the  components  or 
by  upsetting  the  systems’  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  FAR  §  29.1309(a). 
Higher  energy  levels  radiate  firom 
operational  transmitters  currently  used 
for  radar,  radio,  and  television;  the 
number  of  transmitters  has  increased 
significantly. 


Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  technological 
advances  in  helicopter  design  and  the 
changing  environment  have  resulted  in 
an  increased  level  of  vulnerability  of  the 
electrical  and  electronic  systems 
required  for  the  continued  safe  flight 
and  landing  of  the  helicopters.  Effective 
measures  to  protect  these  helicopters 
against  the  adverse  effects  of  exposure 
to  HIRF  will  be  provided  by  the  design 
and  installation  of  these  systems.  The 
following  primary  factors  contributed  ta 
the  current  conditions: 

(1)  Increased  use  of  sensitive 
electronics  that  perform  critical 
functions. 

(2)  Reduced  electromagnetic  shielding 
afforded  helicopter  systems  by 
advanced  technology  airframe  materials, 

(3)  Adverse  service  experience  of 
military  aircraft  using  these 
technologies,  and 

(4)  An  increase  in  the  number  and 
power  of  radio  fi^uency  emitters  and 
the  expected  increase  in  the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  technological  developments 
and  a  changing  environment  and  in 
1986  initiated  a  high  priority  to: 

(1)  Determine  and  define 
electromagnetic  energy  levels; 

(2)  Devmop  guidance  material  for 
design,  test,  and  analysis;  and 

(3)  Prescribe  and  promulgate 
regulatory  standards. 

The  FAA  participated  with  industry 
and  airworthiness  authorities  of  other 
countries  to  develop  internationally 
recognized  standards  for  certification. 

The  FAA  and  airworthiness 
authorities  of  other  countries  have 
identified  a  level  of  HIRF  environment 
that  a  helicopter  could  be  exposed  to 
during  IFR  operations.  While  the  HIRF 
requirements  are  being  finalized,  the 
FAA  is  adopting  a  special  condition  for 
the  certification  of  aircraft  that  employ 
electrical/electronic  systems  that 
perform  critical  functions.  The  accepted 
maximum  energy  levels  that  civilian 
helicopter  system  installations  must 
withstand  for  safe  operation  are  based 
on  surveys  and  analysis  of  existing  radio 
frequency  emitters.  This  special 
condition  will  require  the  helicopters’ 
electrical/electronic  systems  and 
associated  wiring  to  be  protected  from 
these  energy  levels.  These  external 
threat  levels  are  believed  to  represent 
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the  worst-case  exposure  for  a  helicopter 
operating  under  IFR. 

The  HIRF  environment  specified  in 
this  proposed  special  condition  is  based 
on  many  critical  assumptions.  With  the 
exception  of  takeoff  and  landing  at  an 
airport,  one  of  these  assumptions  is  the 
aircraft  would  be  not  less  than  500  feet 
above  ground  level  (ACL).  Helicopters 
operating  under  visual  flight  rules  (VFR) 
routinely  operate  at  less  than  500  feet 
AGL  and  perform  takeoffs  and  landings 
at  locations  other  than  controlled 
airports.  Therefore,  it  would  be 
expected  that  the  HIRF  environment 
experienced  by  a  helicopter  operating 
Vni  may  exce^  the  dehned 
environment  by  100  percent  or  more. 

This  special  condition  will  require  the 
systems  that  perform  critical  functions, 
as  installed  in  the  aircraft,  to  meet 
certain  standards  based  on  either  a 
deftned  HIRF  environment  or  a  fixed 
value  using  laboratory  tests. 

The  applicant  may  demonstrate  that 
the  operation  end  operational 
capabilities  of  the  installed  electrical/ 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
defined  HIRF  envinmment.  The  FAA 
has  determined  that  the  environment 
defined  in  table  1  is  acceptable  for 
critical  functions  in  helicopters 
operating  ^  or  above  500  feet  AGL.  For 
critical  functions  of  helicopters 
operating  at  less  than  500  feet  AGL. 
additional  factors  must  be  considered. 

The  applicant  may  also  demonstrate 
by  a  laboratory  test  that  the  electrical/ 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak 
electromagnetic  field  strength  in  a 
frequency  range  of  10  KH,  to  18  GH,.  If 
a  laboratory  test  is  used  to  show 
compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  v/m  and  other 
considerations,  such  as  an  alternate 
technology  backup  that  is  hnmune  to 
HIRF,  are  appropriate  for  critical 
functions  during  IFR  operations.  A  level 
of  200  v/m  and  further  considerations, 
such  as  an  alternate  technology  backup 
that  is  immune  to  HIRF,  are  more 
appropriate  for  critical  functions  during 
VFR  operations. 

Applicants  must  perform  a 
preliminary  hazard  analysis  to  identify 
electrical/electronic  systenu  that 
perform  critical  functions.  The  term 
“critical**  means  those  fimetions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopters.  The  systems  identified  by 
the  hazard  analysis  as  performing 


critical  functions  are  required  to  have 
HIRF  protection. 

A  system  may  perform  both  critical 
and  noncritical  functions.  Primary 
electronic  flight  display  systems  and 
their  associated  corapements  perform 
critical  functions  su<^  as  attitude, 
altitude,  and  airspeed  indications.  HIRF 
requirements  would  apply  only  to  the 
systems  that  perform  critical  functions. 

Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  tirese 
methods.  The  two  basic  options  of 
either  testing  the  rotorcraft  to  the 
defined  environment  or  laboratory 
testing  may  not  be  combined.  The 
laboratory  test  allows  scHne  frequency 
areas  to  under  tested  and  requires 
other  areas  to  have  some  safety  margin 
when  compared  to  the  defined 
environment.  The  areas  required  to  have 
some  safety  margin  are  those  shown,  by 
past  testing,  to  exhibit  greater 
susceptibility  to  adverse  effects  from 
HIRF;  and  laboratory  tests,  in  general, 
do  not  accurately  represent  the  aircraft 
installation.  Service  experience  alone 
will  not  be  accept^e  since  such 
experience  in  normal  flight  operations 
may  not  include  an  exposure  to  HIRF. 
Reliance  on  a  system  with  similar 
design  features  for  redundancy,  as  a 
means  of  protection  against  the  effects 
of  external  HIRF,  is  generally 
insufficient  because  all  elements  oT  a 
redundant  system  are  likely  to  be 
concurrently  exposed  to  the  radiated 
fields. 

The  modulation  that  represents  the 
signal  most  likely  to  disrupt  the 
operation  of  the  system  under  test, 
based  on  its  design  characieristlcs, 
should  be  select^:  For  example,  flight 
control  systems  may  be  susceptible  to  3 
H,.  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  be  susceptible  to  400  H,. 
sinusoidal  modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
IGI,  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequmKy  range  from 
10  KH,.  to  400  MH,  and  1  KH,  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MH,  to  18  G^. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 


and  after  exposure  to  required 
electromagnetic  fields.  lieviations  horn 
system  specifications  may  be  acceptable 
but  must  be  independently  assess^  by 
the  FAA  on  a  case-by-case  basis. 


Table  1.— Field  Strength  Volts/ 
Meter 


Frequency 

Peak 

Average 

10-100  KH,  . 

50 

50 

100-600  . 

eo 

60 

500-2000  . 

70 

70 

2-30  MH,  . . 

200 

200 

30-100  . 

30 

30 

100-200  . 

150 

33 

200-400  _ 

70 

70 

400-700  .  '  . 

4020 

93S 

700-1000  .  _  .  . 

1700 

170 

1-2  GH,  . 

50001 

990 

2-4  . 

6680 

840 

4-6 . .  . 

6850 

310 

6-8  . 

3600 

670 

8-12  . 

3500 

1270 

12-18  . 

3500 

360 

18-40  . . . 

2100 

750 

Conclusion 


This  action  aflects  only  c^ain 
unusual  or  novel  design  features  on  one 
model  of  helicopter.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
affect^  helicopters. 

List  of  Sub|ects  in  14  CFR  Part  27 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety 

The  authority  citations  for  this  special 
condition  are  as  follows: 

Authority:  49  U.S.C  1344, 1348(c),  1352, 
1354(a).  1355. 1421  through  1431. 1502, 
1651(b)(2):  42  U.S.C  1875f-10.  4321  et  seq.; 
E.O.  11514;  49  U.S.C  106(g). 

The  Proposed  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  condition  as  a  part  of 
the  type  certification  basis  for  the 
Agusta  Model  A109C  helicopter. 

Protection  for  Electrical  and  Electronic 
Systems  From  Hig^  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopters  are 
exposed  to  high  intensity  radiated  fields 
external  to  the  helicopters. 
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Issued  in  Fort  Worth,  Texas,  on  November 
4, 1993. 

Larry  M.  Kelly, 

Acting  Manager,  Rotorcraft  Directorate 
Aircraft  Certification  Service. 

IFR  Doc.  93-28271  Filed  11-1&-93:  8:45  am) 
BILUNG  CODE  4eiO-1»-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[Docket  No.  RM9S-4-000] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission’s  Regulations 

November  10. 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Notice  of  filing. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
received  a  filing  on  November  3, 1993,  . 
horn  industry  working  groups 
containing  revisions  in  the  capacity 
release  data  sets  from  those  proposed  in 
the  Notice  of  Proposed  Rulemaldng  (58 
FR  41647,  August  5, 1993)  in  this 
docket.  The  Commission  will  be 
considering  these  issues  at  an  informal 
conference  and  is  permitting  interested 
persons  an  opportunity  to  file  comments 
on  this  filing. 

DATES:  Informal  conference  to  be  held 
on  November  17, 1993,  at  10  a.m. 

Comments  are  due  by  November  19, 
1993. 

ADDRESSES:  The  conference  will  be  held 
at:  Federal  Energy  Regulatory 
Commission,  Hearing  Room  1, 810  First 
Street  NE.,  Washington,  DC  20426. 

All  filings  should  refer  to  Docket  No. 
RM93— 4-000  and  should  be  filed  at: 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  (202)  208-2294. 

Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  No^  Capitol 
Street,  NE.,  Washington,  DC  20426, 
(202)  208-1283. 

Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  (202)  208-0666. 


SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to, 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104, 941  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  QPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  QPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  QPS  for  30  days  fitim  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission’s  copy 
contractor.  La  Dorn  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Take  notice  that  Industry  Working 
Croups  1  and  2  made  a  filing  on 
November  3, 1993,  detailing  revisions  in 
the  capacity  release  data  sets  firom  those 
proposed  in  the  Notice  of  Proposed 
Rulemaking  in  this  docket. 

These  revisions  will  be  discussed  at 
an  informal  Commission  conference 
being  held  on  November  17, 1993, 
beginning  at  10  a.m.,  at  the  Federal 
Energy  Regulatory  Commission,  Hearing 
Room  1, 810  First  Street  NE., 
Washington,  DC  20426.  Any  person 
desiring  to  submit  comments  on  this 
filing  should  file  an  original  and  14 
copies  of  such  comments  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426  on  or  before 
November  19, 1993. 

Lois  D.  Cashdl, 

Secretary. 

[FR  Doc.  93-28257  Filed  11-16-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[FRL-4802-9] 

Open  Meeting  of  the  Architectural  and 
Industrial  (AIM)  Maintenance  Coatings 
Negotiated  Rulemaking  Advisory 
Committee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Meeting. 

SUMMARY:  The  AIM  Negotiated 
Rulemaking  Advisory  ^mmittee  will 
meet  in  Washington,  DC  to  attempt  to 
reach  consensus  that  can  be  used  as  the 
basis  of  a  proposed  rule. 

DATES:  The  meeting  will  take  place  on 
December  9  and  10.  On  December  9, 
we’ll  start  at  9  a.m.  and  run  until 
completion.  On  December  10,  we’ll  start 
at  8:30  a.m.  and  end  by  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Georgetown  Conference  Center, 

3800  Reservoir  Road,  Washington,  DC, 
(202)  687-3232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
substantive  aspects  of  the  rule  should 
call  Bruce  Madariaga  of  EPA’s  Office  of 
Air  (^ality  Planning  and  Standards  at 
919-541-5290.  Persons  needing  further 
information  on  meeting  logistics  should 
call  Barbara  Stinson  the  Committee  Co¬ 
chair  at  303-468-5822. 

Dated:  November  12, 1993. 

Chris  Kirtz, 

Director,  Consensus  and  Dispute  Resolution 
Proffxun. 

[FR  Doc.  93-28264  Filed  11-16-93;  8:45  am] 
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40CFRCh.l 

[FRL-480S-6] 

Public  Meeting  of  the  Hazardous  Waste 
Manifest  Rulemaking  Committee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Public  meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  we  are  giving 
notice  of  the  final  public  meeting  of  the 
Hazardous  Waste  Manifest  Rulemaking 
Committee.  The  meeting  is  open  to  the 
public  without  advance  registration. 

The  pmpose  of  the  meeting  is  to 
complete  work  on  revising  the  imiform 
national  hazardous  waste  manifest  form 
and  rule.  The  committee  reached 
consensus  on  most  of  the  outstanding 
issues  at  its  September,  1993  meeting. 
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Among  the  issues  the  committee  will 
address  at  this  meeting  are:  Whether  or 
not  to  have  continuation  pages  and 
waste  handling  codes.  The  ^mmittee 
will  also  discuss  the  preamble  to  the 
rule  and  the  final  committee  agreement 
document. 

DATES:  The  Committee  meeting  will  be 
held  on  December  2,  horn  10  a.m.  to  6 
p.m.,  and  on  December  3, 1993  horn 
8:30  a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Resolve-World  Wildlife,  1250  Twenty- 
fourth  Street,  NW.,  Fifth  Floor, 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Rick  Westlund, 
Regulatory  Management  Division, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
(202)  260-2745.  Persons  needing  further 
information  on  procedural  or  logistical 
matters  should  call  the  Committee’s 
facilitator,  Suzanne  Orenstein,  Resolve, 
1250  24th  Street,  NW.,  suite  500, 
Washington,  DC  20037,  (202)  778-9533. 

Dated:  November  15, 1993. 

Dd>orah  S.  Dalton, 

Deputy  Director.  EPA  Consensus  and  Dispute 
Fesolution  ftogram.  Office  of  Regulatory 
Management  and  Evaluation. 

(FR  Doc  93-28448  Filed  11-16-93;  8:45  am) 
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40  CFR  Part  180 
[OPP-000310;  FRL-4159-0I 
RIN  2070-AB78 

Ronnel;  Revocation  of  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revoke  the  tolerances  for  residues  of  the 
pesticide  ronnel  (0,0dimethyl  0-(2,4,5' 
trichlorophenyl)  phosphorothioate), 
including  its  2.4.5-tridilorophenyl- 
containing  metabolites,  in  or  on  all  raw 
agricultural  commodities.  EPA  is 
proposing  this  action  because  all 
registered  uses  of  ronnel  on  these 
commodities  have  been  canceled. 
Therefore,  there  is  no  need  to  maintain 
these  tolerances. 

DATES:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300310],  must  be  received  on  or  before 
December  17, 1993. 

ADDRESSES:  By  mail,  submit  comments 
to  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 


Programs,  401  M  St.,  SW.,  Washington. 
DC  20460.  In  person,  deliver  comments 
to  rm.  1128,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any  or 
all  of  that  information  as  “Confidential 
Business  Information"  (CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jeft  Morris.  Special  Review  and 
Reregistration  Division  (7508W). 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  Crystal  Station 
#1, 3rd  Floor,  2800  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202,  (703)-308- 
8029. 

SUPPLEMENTARY  INFORMATION:  Ronnel  is 
an  insecticide  developed  to  control  a 
variety  of  pest  species.  Before  its 
cancellation,  over  100  hundred 
companies  had  registered  products 
containing  ronnel  as  the  active 
ingredient,  principally  for  the  control  of 
insects  on  livestock. 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA,  21  U.S.C.  301  et  seq.) 
authorized  the  establishment  of 
tolerances  (maximum  legal  residue 
levels)  and  exemptions  ^m  the 
requirement  of  a  tolerance  for  residues 
of  pesticide  chemicals  in  or  on  raw 
agricultural  commodities  pursuant  to 
section  408  (21  U.S.C.  346(a)).  Without 
such  tolerances  or  exemptions,  a  food 
containing  pesticide  residues  is 
considered  to  be  “adulterated”  under 
section  402  of  the  FFDCA  and  hence 
may  not  legally  be  moved  in  interstate 
commerce  (21  U.S.C  342).  To  establish 
a  tolerance  or  an  exemption  under 
section  408  of  the  FFDCA,  EPA  must 
make  a  finding  that  the  promulgation  of 
the  rule  would  “protect  the  public 
health"  (21  U.S.C  346a(b)).  For  a 
pesticide  to  be  sold  and  used  in  the 
production  of  a  food  crop  or  food 
animal,  the  pesticide  must  not  only 
have  appropriate  tolerances  under  the 
FFDCA,  but  must  be  registered  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA,  7  U.S.C.  136  et 
seq.).  FIFRA  requires  the  registration  of 
pesticides  that  are  sold  and  distributed 
in  the  United  States. 

Dow  Chemical  Co.,  the  sole 
manufacturer  of  ronnel.  ceased  all 


production  of  ronnel  in  1979  and  in 
1986  voluntarily  canceled  its  ronnel 
technical  registration.  Notice  of  this 
cancellation  was  published  in  the 
Federal  Register  of  January  22, 1986  (51 
FR  2953),  and  took  effect  on  February 
21. 1986.  EPA  allowed  existing  stoc^  of 
ronnel  to  be  distributed,  sold,  and  used 
for  1  year  following  the  effective  date  of 
the  cancellation,  or  until  the  stocks  were 
exhausted.  Between  the  1986 
cancellation  and  January  22. 1991  (56 
FR  4992),  EPA  canceled  the  registrations 
held  by  registrants  other  than  Dow  for 
all  products  containing  ronnel  as  the 
active  ingredient.  There  are  currently  no 
EPA-registered  ronnel  products,  and 
EPA  does  not  believe  that  there  are  any 
existing  stocks  of  ronnel. 

Because  ronnel  is  no  longer  registered 
in  the  United  States  for  use  on  any  food 
or  animal  feed  crops,  and  a  tolerance  is 
generally  not  necessary  for  a  pesticide 
chemical  that  is  not  registered  for  a 
particular  food  use.  this  document 
proposes  the  revocation  of  tolerances 
established  under  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a.  for  residues  of 
the  insecticide  ronnel  (0,0-dimethyl  O 
(2.4.5-trichlorophenyl) 
phosphorothioate).  including  its  2,4,5- 
trichlorophenyl-containing  metabolites, 
in  or  on  ^e  commodities  listed  in  40 
CFR  180.177.  These  tolerances  are  as 
follows:  10  parts  per  million  (ppm)  in 
fat  of  cattle,  goats,  and  sheep:  4  ppm  in 
meat  and  meat  byproducts  of  cattle, 
goats,  and  sheep;  3  ppm  in  fat  of  hogs; 

2  ppm  in  meat  and  meat  byproducts  of 
hogs;  1.25  ppm  in  milk  fat  (reflecting 
negligible  residues  in  whole  milk);  0.5 
ppm  on  bananas  (of  which  residue,  zero 
shall  be  in  the  pulp  after  the  peel  is 
removed  and  discarded);  0.03  ppm  on 
eggs;  and  0.01  ppm  in  meat,  fat,  and 
meat  byproducts  of  poultry.  There  is  no 
anticipation  of  a  residue  problem  due  to 
environmental  contamination. 
Consequently,  no  action  levels  will  be 
recommended  to  replace  the  tolerances 
upon  their  revocation. 

Interested  persons  are  invited  to 
submit  written  comments,  information, 
or  data  in  response  to  this  proposed 
rule.  Comments  must  be  received  by 
EPA  on  or  before  December  17, 1993. 
Comments  must  bear  a  notation 
indicating  the  document  control 
number.  Three  copies  of  the  comments 
should  be  submitted  to  either  location 
listed  under  ADDRESSES  above  in  this 
document.  Dociunents  considered  and 
relied  upon  by  EPA  in  reaching  its 
decision  and  all  written  comments  filed 
pursuant  to  this  document  will  be 
available  for  public  inspection  in  rm. 
1128,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington.  VA  22202, 
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between  8  a.m.  and  A  p.m.,  Monday 
through  Friday,  except  public  holidays. 
Any  person  who  has  registered,  or  who 
has  submitted  an  application  for 
registration  of  ronnel  under  FIFRA,  may 
request  that  this  proposal  be  referred  to 
an  advisory  committee.  Such  a  request 
must  be  made  within  30  days  of  the 
publication  of  this  proposal.  To  satisfy 
requirements  for  analysis  specified  by 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act,  EPA  has 
analyzed  the  impacts  of  this  proposal. 
This  analysis  is  available  for  public 
inspection  in  rm.  1128  at  the  Virginia 
address  given  above. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant”  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Managment  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant”  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economy  significant”);  (2) 
creating  serious  inconsistenty  or 
otherwise  interfering  with  an  action 
’taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President’s 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  proposed  rule  is  not 
"significant”  and  is  therefore  not  subject 
to  OMB  review. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L  96-354,  94  Stat.  1164,  5 
U.S.C.  601  et  seq.),  and  EPA  has 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  Accordingly,  I  certify  that 
this  proposed  rule  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 


requirements  subject  to  review  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  23, 1993. 

Victor  ).  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  40  CFR  part  180  is 
amended  as  follows; 

PART  18&-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.177  [Removed] 

2.  Section  180.177  Ronnel;  tolerances 
for  residues  is  removed. 

|FR  Doc.  93-28285  Filed  11-16-93;  8:45  ami 
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40  CFR  Part  372 

[OPPTS-400073A;  FRL-4643-8] 

Glycol  Ethers  Category;  Toxic 
Chemical  Release  Reporting; 
Community  Right-to-Know;  Notice  of 
Availability,  Technical  Amendment, 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of 
availability,  technical  amendment,  and 
extension  of  public  comment  period. 

SUMMARY:  In  the  Federal  Register  of  July 
6, 1993,  EPA  issued  a  proposed  rule  to 
redefine  the  glycol  ethers  category  on 
the  list  of  toxic  chemicals  subject  to 
reporting  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA).  In 
this  document,  EPA  is  announcing  the 
availability  of  two  additional  references 
included  in  the  public  docket  for  this 
proposal.  EPA  is  also  announcing  at  this 
time  a  change  in  the  original  proposed 
rule  language.  To  assure  that  the  public 
and  other  interested  parties  have 
sufficient  time  to  review  the  documents 
added  to  the  public  docket  (Docket 
Number  OPPTS-400073)  and  the 
revision  to  the  rule  language,  the 
comment  period  has  bwn  extended.  The 
original  comment  period  ended 
September  7, 1993. 


DATES;  Comments  must  be  received  by 
December  2, 1993. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to;  OPPT 
Document  Control  Officer,  TSCA 
Nonconfidential  Information  Center 
(NCIC),  also  known  as  TSCA  Public 
Docket  Office,  7407,  Environmental 
Protection  Agency,  E-G99,  401  M  St., 
SW.,  Washington,  DC  20460,  Attn: 

Docket  Number  OPPTS-400073. 
Nonconfidenital  comments  and  the 
references  are  available  for  viewing  and 
photocopying  in  TSCA  NCIC  fi’om  8 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  TSCA  NCIC  is  located  at  EPA 
Headquarters,  Rm.  E-G102,  401  M  St., 
SW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  ).  Doa,  Petitions  Coordinator, 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  OS-120,  401  M  St.,  SW., 
Washington,  DC  20460,  Toll  free:  800- 
535-0202,  Toll  free  ’TDD:  800-553- 
7672. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  6, 1993  (58  FR 
36180),  EPA  issued  a  proposed  rule  to 
redefine  the  glycol  ethers  category  on 
the  list  of  toxic  chemicals  subject  to 
reporting  under  section  313  of  (EPCRA). 

This  proposed  redefinition  will 
change  the  current  definition  of  the 
glycol  ethers  category  to  exclude  the 
high  molecular  weight  glycol  ethers  that 
do  not,  in  EPA’s  judgement,  meet  the 
criteria  set  out  in  EPCRA  section  313(d). 
The  proposed  definition  would  retain  in 
the  category  all  glycol  ethers  that  are 
known  to  or  may  be  reasonably 
anticipated  to  cause  adverse  human 
health  and/or  environmental  effects, 
and  those  for  which  there  is  insufficient 
evidence  to  establish  any  of  the  section 
313(d)  criteria.  The  proposed 
redefinition  of  the  glycol  ethers  category 
is  based  on  EPA’s  review  of  available 
human  health  data  on  low  molecular 
weight  glycol  ethers.  EPA  believes  that 
the  category  can  be  redefined  to  exclude 
the  high  molecular  weight  glycol  ethers. 
The  Agency  also  believes  it  may  be 
appropriate  to  further  narrow  the 
definition  beyond  this  exclusion  of 
surfactants.  However,  based  on  current 
data  EPA  is  not  able  to  establish  a 
molecular  "size”  or  weight  below  which 
there  are  no  concerns  for  adverse  effects 
on  human  health. 

In  the  proposed  rule,  the  proposed 
definition  of  the  glycol  ethers  category 
was  incorrectly  defined  in  the  preamble 
at  page  36181,  third  column,  and  in  the 
table  to  §  372.65  as  follows: 

In  the  preamble: 
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R  -  (OCH2CH2L  -  OR' 

Where: 
n  =  1.  2.  or  3 

R  =  aikyi  C7  or  less  or  R  =  phenyl  or  alkyl 
substitute  phenyl 
R'  B  H  or  alkyl  C?  or  less 
or  carboxylic  acid  ester  (for  example, 
acetate), 

sulfote. 
phosphate, 
nitrate,  or 
sulfonate. 

In  the  regulatory  text: 

Glycol  Ethers 
R  -  (OCHjCHjln  -  OR' 

Where: 
n  s  1.  2.  or  3 

R  3  alkyl  C?  or  less  or  R  3  phenyl  or  alkyl 
substitute  phenyl 
R'  3  H  or  alkyl  C7  or  less 
or  carboxylic  acid  ester 
sulfate 
phosphate 
nitrate 
sulfonate. 

The  correct  definition  is: 

Glycol  Ethers 
R  -  (OCH2CH2).  -  OR' 

Where: 
n  3  1. 2.  or  3 

R  3  alkyl  C7  or  less  or  R  3  phenyl  or  alkyl 
.  substitute  phenyl 

R'  3  H  or  alkyl  C7  or  less 
or  OR'  3  carboxylic  acid  ester, 
sulfote, 
phosphate, 
nitrate,  or 
sulfonate. 

Additionally.  EPA  inadvertently 
omitted  from  the  public  docket  two 
documents  that  were  used  in  support  of 
the  proposed  rule.  Therefore,  the 
following  references  have  been  added  to 
public  docket  (OPPTS-4000731: 

(1)  Baker  and  Hostetler,  February  13, 
1991.  Letter  to  Maria  Doa  concerning 
additional  information  on  the  glycol 
ethers  category. 

(2)  Foster,  et  al.  Toxicology,  43  (1987) 
17-30.  Gjmparison  of  the  in  vivo  and  in 
vitro  testicular  eHects  produced  by 
methoxy-,  ethoxy-,  and  n-butoxy  acetic 
acids  in  the  rat. 

Accordingly,  EPA  is  amending  the 
proposed  rule  of  July  6. 1993  (58  FR 
36180),  to  revise  the  definition  of  the 
glycol  ethers  category. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection, 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  November  9. 1993. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore,  the  proposed  amendment 
to  40  CFR  372.65(c),  published  at  58  FR 
36180,  July  6, 1993,  is  amended  as 
follows: 


PART  372— {AMENDED] 

1.  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  11013  and  11028. 

2.  In  §  372.65(c).  the  proposed 
definition  for  the  glycol  ethers  category, 
published  at  page  36183,  is  correctly 
revised  to  read  as  follows: 

§  372.65  Chemicals  and  chemical 
categories  to  which  the  part  applies. 
***** 

(c)  *  •  * 


Category  Name 


Effective 

Date 


Glycol  Ethers . 

R  -  {OCHiCHiU  -  OR' 


1/1/94 


Where: 

n.  1.2,or3 
R  3  8^  C7  or  less 
or  R  3  phenyl  or  alkyl  sub- 
stihaed  pfimyl 
IT  3  H  or  alkyl  C7  or  less 
or  OfT  3  cartxixylic  add 


ester, 

sulfate. 


phosphate. 


nitrate,  or 
sulfonate 


(FR  Doc.  93-28284  Filed  11-16-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  672 
[Docket  No.  031199-3299;  LO.  1101936] 

Foreign  Fishing;  Groundfish  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  1994  initial 
specifications  of  groundfish  and 
associated  management  measures: 
request  for  comments. 

SUMMARY:  NMFS  proposes  initial 
harvest  specifications  of  groundfish  and 
associated  management  measures  in  the 
Gulf  of  Alaska  (GOA)  for  the  1994 
fishing  year.  This  action  is  necessary  to 
carry  out  management  objectives 
contained  in  the  Fishery  Management 


Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP). 

DATES:  Comments  must  be  received  by 
December  10, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division.  Alaska  Region. 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau.  AK  99802-1668. 

The  preliminary  Stock  Assessment  and 
Fishery  Evaluation  Report,  dated 
September  1993,  is  available  from  the 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136,  Anchorage. 

AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jessica  A.  Gharrett,  Fishery  Management 
Biologist.  NMFS,  (907)  586-7230. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  of  the  GOA  are  managed  by  the 
Secretary  of  Commerce  (Secretary) 
according  to  the  FMP.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMP  is 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  611  and 
for  the  U.S.  fisheries  at  50  CFR  part  672. 
General  regulations  that  also  pertain  to 
the  U.S.  fisheries  appear  at  50  CFR  part 
620. 

This  action  is  published  under 
authority  of  those  regulations.  It 
proposes  for  the  1994  fishing  year:  (1) 
Specifications  of  total  allowable  catch 
(TAC)  for  each  groundfish  target  species 
category  in  the  GOA  and 
apportionments  thereof  among  domestic 
annual  processing  (DAP),  joint  venture 
processing  (JVP),  total  allowable  level  of 
foreign  fishing  (TALFF),  and  reserves: 

(2)  apportionments  of  reserves  to  DAP; 

(3)  apportionments  of  the  sablefish  TAC 
to  users  of  hook-and-line  trawl  gear,  (4) 
apportionments  of  pollock  TAC:  (5) 
apportionments  of  Pacific  cod  TAC:  (6) 
apportionments  of  Atka  mackerel  and 
“other  species”  TAC;  (7)  halibut  PSC 
limits;  and.  (8)  seasonal  allocations  of 
the  halibut  PSC  limits.  NMFS  also 
announces  interim  groundfish 
specifications  that  are  in  effect  January 
1, 1994,  until  superseded,  the  opening 
date  of  the  directed  fishery  for  sablefish 
for  hook-and-line  gear,  and  closures  to 
directed  fishing.  A  discussion  of  each  of 
these  measures  follows. 
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I.  Proposed  Establishment  of  TACs  and 
Apportionments  Thereof  Among  DAP, 
fVP,  TALFF,  and  Reserves 

Under  §672.20(c)(l)(ii),  NMFS,  after 
consultation  with  the  Council, 
publishes  in  the  Federal  Register 
proposed  specifications  of  annual  TACs 
and  interim  harvest  limits.  These 
proposed  specifications  indicate 
apportionments  of  TACs  among  DAP, 
JW,  reserves,  and  TALFF  for  each  target 
species  and  the  “other  species” 
category.  The  sum  of  the  TACs  for  all 
species  must  fall  within  the  combined 
optimum  yield  (OY)  range,  of  116,000- 
800,000  metric  tons  (mt),  established  for 
these  species.  Comments  on  the 
proposed  1994  specifications  are  invited 
from  the  public  through  December  10, 
1993.  After  again  consulting  with  the 
Council,  NMFS  will  publish  final  TACs 
and  apportionments  for  the  1994  fishing 
year  in  the  Federal  Register. 

Species  TACs  are  apportioned 
initially  among  DAP,  JW,  TALFF,  and 
reserves  imder  §  611.92(c)(1)  and 
§  672.20(a)(2).  DAP  amounts  are 
intended  for  harvest  by  U.S.  fishermen 
for  delivery  and  sale  to  U.S.  processors. 
JVP  amounts  are  intended  for  joint 
ventures  in  which  U.S.  fishermen 
deliver  their  catches  to  foreign 
processors  at  sea.  TALFF  amounts  are 
intended  for  harvest  by  foreign 
fishermen.  Existing  harvesting  and 
processing  capacity  of  the  U.S.  industry 
is  capable  of  utilizing  the  entire  1994 
TAC  specification  for  GOA  groundfish. 
Therefore,  the  Council  recommended 
that  DAP  equal  TAC  for  each  species 
category,  resulting  in  no  proposed 
amounts  of  TALFF  or  JVP  for  the  1994 
fishing  year. 

The  reserves  for  the  GOA  are  20 
percent  of  the  TACs  for  pollock.  Pacific 
cod,  flatfish  target  species  categories, 
and  “other  species.”  If  necessary,  these 
reserve  amounts  may  be  set  aside  for 
possible  apportionment  to  DAP  and/or 
to  JVP  if  the  initial  apportionments 
prove  inadequate.  Reserves  that  are  not 
apportioned  to  DAP  or  JVP  may  be 
reapportioned  to  TALFF.  Given  that  the 
GOA  groundfish  TACs  have  been  fully 
utiliz^  by  DAP  since  1987,  NMFS  has 
reapportioned  all  the  reserves  to  DAP 
efiective  on  January  1  for  the  preceding 
6  years,  including  1993. 

The  Council  met  during  September 
21-26, 1993,  to  review  scientific 
information  concerning  groundfish 
stocks.  The  preliminary  Stock 
Assessment  and  Fishery  Evaluation 
Report  (SAFE),  dated  September  1993, 
prepared  and  presented  to  the  Council 
by  the  GOA  Plan  Team  (Plan  Team), 
summarizes  the  best  available  scientific 
information.  At  this  time,  the  September 


1993  SAFE  report  information  is  largely 
unchanged  from  that  used  to  manage  the 
groundfish  fisheries  in  the  GOA  during 
1993,  except  for  a  decrease  in  pollock 
and  Pacific  cod  biomass,  and  new 
biomass  estimates  for  Atka  mackerel 
and  for  three  species  in  the  demersal 
shelf  rockfish  (DSR)  complex. 

Additional  information  from  the  1993 
triennial  trawl  survey  is  anticipated  to 
be  incorporated  in  the  final  1993  SAFE 
report,  to  be  released  in  November  1993 
for  review  by  the  Council,  Scientific  and 
Statistical  Committee  (SSC),  and 
Advisory  Panel  (AP)  in  December. 

Except  for  pollock.  Pacific  ocean  perch 
(POP),  DSR,  and  Atka  mackerel,  changes 
in  information  concerning  stock 
abundance  and  trends  relative  to  the 

1993  fishing  year  result  from  new 
analyses  of  existing  data  as  updated 
with  recent  commercial  catch 
information. 

For  pollock,  updated  information 
about  exploitable  biomass  and  the 
acceptable  biological  catch  (ABC)  in  the 
combined  Western  and  Central  GOA 
(W/C  GOA)  are  derived  from  the  1993 
spring  hydroacoustic  survey  in  Shelikof 
Strait,  new  egg  production  estimates  of 
spiawning  biomass,  estimates  of  catch-at* 
age  finm  the  1992  fishery,  length 
fr^uency  data  from  the  1992-1993 
hydroacoustic  surveys  and  from  the 
commercial  fishery,  and  updated  catch 
and  discard  estimates.  Following  a 
discussion  of  stock  synthesis  model  and 
risk  assessment,  the  Plan  Team 
recommended  a  W/C  GOA  ABC  of 
172,000  mt  but  recommended  that  the 

1994  pollock  TAC  should  be  lower  than 
the  ABC  to  address  the  following 
concerns;  (1)  Although  the  1994 
projected  pollock  biomass  is  considered 
healthy,  stock  biomass  is  in  a  declining 
trend,  which  began  in  1983;  (2)  the 
optimal  fishing  mortality  rate  derived 
from  the  current  model  spawning 
pollock  biomass  is  projected  to 
approach  historic  lows  by  1995;  and,  (3) 
the  current  biomass  is  supported  by  a 
single  strong  year  class  (1988)  with  no 
signs  of  more  recent  strong  year  classes. 
In  consideration  of  these  factors  and 
overall  concerns  for  the  GOA  ecosystem, 
the  SSC  could  not  support  an  increase 
to  the  ABC  above  the  value  obtained 
from  using  the  fishing  exploitation  rate 
used  during  the  past  several  years, 
78,000  mt.  The  SSC  concurred  in  the 
Plan  Team’s  estimated  biomass  increase 
projected  for  the  Eastern  GOA,  but 
recommended  reducing  the  Plan  Team’s 
recommended  ABC  (12,250  mt)  to  5,550 
mt,  consistent  with  proportionate 
decreases  recommended  by  the  SSC  for 
the  W/C  GOA.  The  Council  adopted  the 
SSC’s  recommendation  of  an  ABC. 


For  Pacific  cod,  the  status  of  stocks 
analysis  presented  in  the  SAFE  report 
was  updated  with  catch  and  discard 
data.  The  analysis  results  in  a  1994 
biomass  estimate  of  294,000  mt,  lower 
than  the  324,000  mt  established  for 
1993.  The  Council  adopted  the  Plan 
Team’s  and  SSC’s  recommendation  of 
52,700  mt  for  the  1994  Pacific  cod  ABC, 
which  is  a  4,000  mt  decrease  from  the 
1993  ABC  level  (56,700  mt). 

No  new  analyses  were  presented  for 
flatfishes.  However,  the  Plan  Team 
recommended  that  rex  sole  be  removed 
from  deep  water  flatfish  and  established 
as  a  separate  target  species  to  provide 
flexibility  in  managing  rockfish  bycatch. 
With  the  exception  of  subtracting  the 
ABC  for  rex  sole  from  the  1993  ABC 
specified  for  the  deep  water  flatfish 
complex,  ABCs  for  flatfish  groups  did 
not  change  from  those  in  the  November 
1992  SAFE. 

For  POP,  the  preliminary  biomass 
assessment  for  1994  had  only  minor 
differences  firom  that  used  to  manage 
POP  in  1993,  The  1994  assessment  uses 
spawn-recruit  data  generated  by  a  stock 
synthesis  model  to  derive  an  optimal 
fishing  mortality  rate  (0.08)  and  target 
female  spawner  biomass  (150,000  mt), 
estimates  of  Fmsy  and  Bmsy> 
respectively.  The  optimal  fishing 
mortality  rate  was  Uien  adjusted  by  the 
ratio  of  current  spawner  biomass/target 
spawner  biomass  and  the  resultant 
exploitation  rate  was  used  to  arrive  at  an 
ABC  for  POP  of  3,378  mt  (rounded  to 
3,380  mt).  At  its  ^ptember  1993 
meeting,  the  Council  also  recommended 
that  overfishing  levels  for  POP  be 
established  by  regulatory  area  as  a 
means  to  control  POP  mortality  in  the 
Central  Regulatory  Area,  where  bycatch 
needs  in  existing  fisheries  exceed 
available  POP  ABC 

For  1994,  the  Plan  Team  did  not 
recommend  separation  of  the  black 
rockfish  from  ^e  pelagic  shelf  rockfish 
complex  as  in  1993.  In  addition  to  a  lack 
of  information  on  which  to  base  biomass 
and  ABC  estimates,  the  1993  black 
rockfish  catch  appears  to  have  fallen 
dramatically  firom  that  of  recent  years, 
alleviating  the  need  to  provide 
immediate  additional  protection  for  this 
species. 

For  DSR,  new  biomass  estimates  were 
presented  for  quillback,  rosethom,  and 
tiger  rockfish.  In  past  years,  the  ABC  for 
DSR  was  based  on  the  natural  mortality 
and  biomass  of  yelloweye  rockfish,  but 
for  1994  the  basis  for  determining  DSR 
ABC  was  expanded  to  account  for  the 
proportion  of  catch  of  other  species  in 
the  complex.  The  overfishing  level  for 
DSR  remains  based  solely  on  yelloweye 
rockfish. 
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Atka  mackerel  occurs  primarily  in  the 
Western  Regulatory  Area  and  is 
currently  part  of  the  “other  species’* 
complex.  A  recently-developed  target 
fishery  or  Atka  mackerel  in  the  Western 
Regulatory  Area  preempted  fishing 
activities  for  this  category  in  other  GOA 
areas  and  prompted  separate  TAG 
specifications  for  “other  species’’  for  the 
three  regulatory  areas  for  1993. 
Amendment  31,  approved  on  October 
18, 1993,  establishes  a  separate  target 
category  for  Atka  mackerel  beginning 
with  the  1994  fishing  year.  In 


anticipation  of  such  approval,  the  SSC. 
AP,  and  Council  made  preliminary  1994 
recommendations  of  overfishing  and 
ABC  for  Atka  mackerel.  These 
recommendations  are  based  on  a  new 
biomass  assessment  for  Atka  mackerel 
presented  in  the  Amendment  31 
Environmental  Assessment  and  to  the 
Plan  Team,  SSC.  AP,  and  Council  in 
September  1993.  This  assessment  is 
ba^d  on  the  1990  trawl  survey  and  a 
ratio  of  ABC/biomass  similar  to  that 
recommended  for  the  Aleutian  Islands 
subarea  (0.15).  Because  Atka  mackerel  is 


established  as  a  separate  target  species, 
it  is  no  longer  necessary  to  establish 
separate  TACs  for  “other  species”  for 
the  three  regulatory  areas.  Therefore, 
NMFS  proposes  applying  a  GOA-wide 
TAG  for  ** other  species”  in  1994. 

*rhe  Council  considered  information 
in  the  SAFE  report,  recommendations 
horn  its  SSC  and  its  AP.  as  well  as 
public  testimony.  The  Council  then 
proposed  the  ABCs  as  recommended  by 
the  SSC  and  the  TACs  as  recommended 
by  the  AP.  Each  of  these  TAC 
specifications  is  shown  in  Table  1. 


Table  1.~Preuminary  1994  ABCs,  Proposed  TACs,  One-Fourth  TACs  and  DAPs  of  Groundfish  (Metric 
Tons)  for  the  Western/Central  (W/C),  Western  (W),  Central  (C),  and  Eastern  (E)  Regulatory  Areas 
AND  IN  THE  WEST  YAKUTAT  (WYK),  SOUTHEAST  OUTSIDE  (SEO),  AND  GULF-WlDE  (GW)  DISTRICTS  OF  THE  GULF  OF 
Alaska.  Amounts  Specified  As  Joint  Venture  Processing  (JVP)  and  Total  Allowable  Level  of  Foreign 
Fishing  (TALFF)  Are  Proposed  To  Be  Zero  and  Are  Not  Shown  in  This  Table.  Reserves  Are  Proposed 
To  Be  Apportioned  to  DAP 


Species 

Area’  1 

I 

ABC 

TAC-DAP 

’A 

TAC-DAP 

Poaock;2 

\ 

1 

Shumagin  . . . . 

(61)  I 

16,930 

16,930 

4232 

Chirikof  . . . . ; 

(62)  i 

18,250 

18,250 

4,563 

Kodiak . . I 

(63) 

42,820 

42,820 

10,705 

Subtotal . . .  . ! 

W/C  I 

78,000 

78,000 

19,500 

Subtotal . . . . 1 

E  I 

5,550 

5,550 

1,387 

Tnt  1  ■ 

L 

83,550 

83,550 

20,887 

Pacific  cod:  3 

i 

1 

InsthnrA .  . . — 

W 

! 

15,660 

3,915 

Offshore  . .  . 

w 

1,740 

435 

Inshore  . . .  . 

c 

29^430 

7,357 

Offshore  . . . 

c 

3270 

818 

Inshore  .  . 

E 

2,340 

585 

Offshore  ,  . . - . 

E 

260 

65 

Subtotsd  . . 

w 

17,400 

17,400 

4,350 

Subtotal . . . . . . . 

c  ; 

32,700 

32,700 

8,175 

Subtotal . 

L 

2,600 

2,600 

650 

Total . 

L 

52,700 

52,700 

13,175 

Ratfish  <  (deepwater)  . . . 

W  j 

740 

500 

125 

c  I 

20,680 

8,000 

2,000 

E 

4,990 

500 

125 

Total . . . . . . . 

I 

26,410 

9,000 

2250 

Ra«  aoIa4  , . .  . . -  - . - . 

Iw  I 

1,280 

500 

125 

ic  ! 

14,900 

7,000 

1,750 

‘  E  i 

2.940 

500 

125 

Total _ _ _ _  . . . . 

:  I 

19,120 

8,000 

1  2,000 

Flethead  sole  . . . , . . . 

I  • 

^  W  i 

12,580 

2,000 

j  '  500 

ic 

31,830 

5,000 

1,250 

IE  i 

5,040 

3,000 

!  750 

Total . . . .  .  ...  . 

ii  1 

1 

49,450 

10,000 

2,500 

Flatfish  3  (shallow  water) - - - - - 

1  i 

1 W  1 

27,480 

1  4,500 

1,125 

ic 

21,260 

1  10,000 

2,500 

|E 

1,740 

1  1.740 

435 

Total  . . . . .  . 

i 

50,480 

1  16240 

4,060 

Arrowtooth  flounder . . . . . . . 

1  w 

38,880 

!  5,000 

!  1250 

0 

253,330 

j  20,000 

1  5,000 
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Table  1.— Preuminary  1994  ABCs,  Proposed  TACs,  One-Fourth  TACs  and  DAPs  of  Groundfish  (Metric 
Tons)  for  the  Western/Central  (W/C),  Western  (W),  Central  (C),  and  Eastern  (E)  Regulatory  Areas 
AND  IN  THE  WEST  YAKUTAT  (WYK),  SOUTHEAST  OUTSIDE  (SEO),  AND  GULF-WlDE  (GW)  DISTRICTS  OF  THE  GULF  OF 
Alaska.  Amounts  Specified  As  Joint  Venture  Processing  (JVP)  and  Total  Allowable  Level  of  Foreign 
Fishing  (TALFF)  Are  Proposed  To  Be  Zero  and  Are  Not  Shown  in  This  Table.  Reserves  Are  Proposed 
To  Be  Apportioned  to  DAP— Continued 


Species 

Area' 

ABC 

TAC-DAP 

'A 

TAC-DAP 

Total . . 

321,290 

30,000 

7,500 

SaNefisho  . 

W 

2,030 

2  030 

508 

c 

9^610 

9^610 

2,402 

WYK 

3,830 

3,830 

958 

SEO 

5,430 

5,430 

1,357 

Total . 

20,900 

20,900 

5,225 

Pacific  ocean  perch  7  . 

1 

w 

760 

341 

85 

C 

950 

949 

238 

E 

1,670 

1,270 

317 

Total . 

3,380 

2,560 

640 

Short  raker/rougheye* . 

W 

100 

90 

23 

c 

1,290 

1,161 

290 

E 

570 

513 

128 

Total . 

1,960 

1,764 

441 

Other  rockfish  Helvetica  VO"  . 

W 

330 

214 

54 

c 

1,640 

1,064 

266 

E 

6,330 

4.105 

1,026 

Total . 

8,300 

5,383 

1,346 

Northern  rockfish  ’• . 

W 

1,000 

1,000 

250 

c 

4.720 

4,720 

1,180 

E 

40 

40 

10 

Total . 

5,760 

5,760 

1,440 

Pelagic  shelf  rockfish  '• . 

W 

1,010 

1,010 

253 

c 

4,450 

4,450 

1,112 

E 

1,280 

1,280 

320 

Total . . . . 

6,740 

6.740 

1,685 

Demersal  shelf  rockfish''  . 

SEO 

943 

800 

200 

Thomyhead  rockfish . . . 

. . . 

GW 

1,180 

1,062 

265 

Atka  tnackerel  . 

. . 

GW 

4,800 

4,800 

1,200 

Other  species '<  . . . 

. - . 

. - . 

GW 

*N/A 

12,963 

3,241 

Grarxl  total 's . 

656,963 

272,222 

68,055 

'Not  available. 

'  See  §672.2  for  definitions  of  regulatory  area,  regulatory  districL  and  statistical  area. 

sPoHock  is  apportioned  to  three  statistical  areas  in  the  combined  WesterrVCentral  Regulatory  Area  (Table  3).  each  of  which  is  further  divided 
mto  equal  quarterly  allowances.  The  first  quarterly  allowances  are  in  effect  on  an  interim  basis.  In  the  Eastern  Regulatory  Area,  pollock  is  not  di¬ 
vided  irrto  quarterly  allowartces,  and  one-fourth  of  the  TAC  is  avaitabie  on  an  interim  basis. 

>  Pacific  cod  is  allocated  90  percent  to  the  inshore,  and  10  percent  to  the  offshore  component.  One-fourth  of  the  inshore  and  offshore  alloca¬ 
tions  will  be  available  on  an  interim  basis.  Component  allowances  are  shown  in  Table  4. 

^“Deep  water  flatfish"  means  Dover  sole  and  Greenland  turbot.  Rex  sole  is  a  separate  target  species  beginning  with  the  1994  fishing  year. 

8  “Shallow  water  flatfish”  means  flatfish  rtot  irK:ludir>g  “deep  water  flatfish,”  flathead  sole,  rex  sole,  or  arrowtooth  flounder. 

•Sablefish  is  allocated  to  trawl  and  hook-and-Kne  gears  (table  2). 

7  “Pacific  ocean  perch”  means  Sebastes  alutus. 

8“Shortraker/rougheye  rockfish”  Irrcludes  Sebastes  borealis  (shortraker)  arxi  S.  aleutianus  (rougheye). 

•“Other  rockfish”  in  the  Western  and  Central  Regulatory  Areas  aid  in  the  West  Yakutat  District  includes  slope  rockfish  arxf  dentersal  shelf 
rockfish.  The  category  “other  rockfish”  in  the  Southeast  Outside  District  includes  Slope  rockfish. 

10  “Slope  rockfish”  includes  Sebastes  aurora  (aurora).  S.  melanostomus  (blackgill),  S.  paucispinis  (bocaccio),  S.  goodei  (chitipepper),  S. 
crameri  (darkblotch),  S.  elongatus  (greenstriped),  S.  variegates  (harlequin),  S.  w/feorw  (pygmy),  S.  proriger  (redstripe).  S.  zacentrus  (sharpc^n), 
&^^tovi*^shortbelly).  S.  brevispinis  (silvergrey),  S.  diploproa  (splitnose)  S.  saxicofa  (stripetail)  S.  mmiatus  (vermilion),  and  S.  reedi 

”  “Denwi^  shelf  rockfish”  includes  Sebastes  pinniger  (carrary),  S.  nebulosus  (china),  S.  caurinus  (copper),  S.  maliger  (quillback).  S.  babcocki 
(redbarxfed),  S.  helvomaculatus  (rosethom),  S.  rtigrodnctus  (tiger),  arxf  S.  ruberrimus  (yelloweye). 

'•“Northern  rockfish”  means  Sebastes  polyspiiHs. 

'•“Pelagic  shelf  rockfish”  includes  Sebastes  malartofx  (black).  S.  mystinus  (blue),  S.  ciliatus  (dusky).  S.  entomelas  (widow),  and  S.  flavidus 
(yellowtaiO. 
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i4Atka  mackerel  is  a  separate  target  species  beginning  in  1994.  “Other  species”  includes  scuipins.  sharks,  skates,  eulachon,  smelts,  capelin, 
squid,  and  octopus.  The  TAG  for  “other  species”  equals  5  percent  of  the  TACs  of  target  species. 

'SThe  total  ABC  reflects  the  sum  of  the  ABCs  for  target  species. 


The  sum  of  the  TACs  proposed  by  the 
Coimcil,  including  a  separate  TAC  for 
Atka  mackerel  and  resultant 
adjustments  to  the  “other  species” 
category,  is  272,222  mt.  which  is  89 
percent  of  the  sum  of  TACs  for  1993  and 
which  falls  within  the  OY  range 
specified  by  the  FMP.  In  many  cases, 
the  proposed  1994  TAC  specification  for 
a  target  species  category  is  the  same  as 
the  Hnal  1993  initial  TAC  specification. 
Target  species  with  proposed  TACs 
equal  to  those  in  1993  are  flathead  sole, 
shallow  water  flatfish,  arrowtooth 
flounder,  sablefish,  and  all  rockfishes 
including  thomyhead  rockfish.  Target 
species  for  which  recommended  TACs 
are  lower  than  in  previous  years  are 
pollock.  Pacific  cod,  and  deep  water 
flatfish,  including  rex  sole.  For  pollock, 
1994  recommended  TACs  for  the  W/C 
GOA  are  substantially  lower  than  those 
adopted  in  1993.  A  decrease  in  pollock 
biomass  and  ABC  estimates  prompted 
recommendation  of  1994  TACs 
equalling  70  percent  of  1993  TACs. 

Only  the  TAC  for  pollock  in  the  Eastern 
Regulatory  Area  was  recommended  to 
be  higher  than  in  1993.  In  the  Eastern 
Regulatory  Area,  analysis  of  trawl 
survey  data  resulted  in  an  increased 
biomass  estimate  and  a  greater  than  60 
percent  increase  over  the  1993  TAC. 

Proposed  TAC  amounts  for  other 
species  remain  unchanged  fi'om  1993 
levels  except  for  Pacific  cod,  deep  water 
flatfish,  and  Atka  mackerel.  Continued 
decline  in  Pacific  cod  stock  abundance 
resulted  in  a  recommended  decrease  in 
the  1994  TACs;  the  total  proposed  1994 
GOA  TAC  is  lower  than  the  1993  ABC. 
TAC,  and  catch.  Flatfish  TACs  adopted 
in  recent  years  have  been  substantially 
lower  than  ABCs  due  both  to  limited 
demand  and  because  harvests  have  been 
controlled  by  halibut  bycatch  mortality 
restrictions.  For  1994,  the  Council 
recommended  that  rex  sole  be 
established  as  a  separate  target  species, 
because  the  principal  target  species,  rex 
and  Dover  sole,  experience  different 
bycatch  rates  of  POP,  which  could  then 
be  more  effectively  managed.  The  sum 
of  the  rex  sole  and  remaining  deep 
water  flatfish  TACs  is  17,000  mt, 
slightly  lower  than  the  19,740  mt 
specified  for  1993.  For  POP,  the  Council 
recommended  a  preliminary  1994  TAC, 
of  2,560  mt,  the  same  as  that  specified 
by  the  Secretary  for  1993  after  the  April 
1993  Council  meeting.  In  a  separate  but 
related  action,  the  Council  adopted  a 
rebuilding  policy  for  POP  under 
proposed  Amendment  32  to  the  FMP.  If 


approved,  that  amendment  would 
establish  the  method  for  calculating  the 
annual  POP  TAC  in  the  FMP.  Although 
the  amendment  would  not  be  effective 
until  some  time  during  the  1994  fishing 
year,  the  TAC  implicit  in  the  Council’s 
preferred  alternative  would  presumably 
be  reflected  in  the  December  Council 
TAC  recommendation.  A 
recommendation  to  apply  the 
overfishing  definition  for  POP  by 
regulatory  area  is  anticipated  to  promote 
uniform  rebuilding  rates  and  limit  POP 
mortality  by  curtailing  fishing  activities 
in  the  Central  Regulatory  Area  in  1994. 

For  Atka  mackerel,  the  Council 
recommended  a  preliminary  1994  TAC 
equal  to  the  recommended  ABC  of  4,800 
mt.  Creation  of  this  new  target  species 
aho  results  in  an  increase  of  the  TAC  for 
“other  species”  category,  which  is 
designated  as  5  percent  of  the  TACs  of 
target  species.  At  the  December  1993 
Council  meeting,  the  Council  will  make 
final  recommendations  for  1994  initial 
groundfish  TACs. 

NMFS  has  reviewed  the  Coundl’s 
recommendations  for  TAC 
specifications  and  apportionments  and 
hereby  proposes  these  specifications 
under  §  672.20(c)(l)(ii)(A).  Public 
comment  and  new  information  may  be 
forthcoming  that  could  cause  the 
Council  to  change  its  recommendations 
at  its  December  1993  meeting. 

2.  Proposed  Apportionment  of  Reserves 
to  DAP 

Regulations  implementing  the  FMP 
require  20  percent  of  each  TAC  for 
pollock.  Pacific  cod,  flatfish  species, 
and  the  “other  species”  category  be  set 
aside  in  reserves  for  possible 
apportioiunent  at  a  later  date 
(§  672.20(a)(2)(ii)).  Consistent  with 
(§  672.20(a)(2)(iii).  NMFS  is  proposing 
to  apportion  the  1994  reserves  for  each 
of  the  four  species  categories  to  DAP, 
anticipating  that  domestic  harvesters 
and  processors  have  established  markets 
for  these  species  and  should  be 
provided  the  opportimity  to  realize 
revenues  firom  the  harvest  of  the  full 
DAP  amounts  so  specified. 
Specifications  of  DAP  shown  in  Table  1 
reflect  apportioned  reserves. 

3.  Proposed  Apportionment  of  the 
Sablefish  TACs  to  Users  ofHook-and- 
Line  and  Trawl  Gear 

Under  §  672.24(c),  sablefish  TACs  for 
each  of  the  regulatory  areas  and  districts 
are  assigned  to  hook-and-line  and  trawl 
gear.  In  the  Central  and  Western 
Regulatory  Areas,  hook-and-line  gear  is 


assigned  80  percent  of  the  TACs  and  20 
percent  is  assigned  to  trawl  gear.  In  the 
Eastern  Regulatory  Area,  95  percent  of 
the  TAC  is  assigned  to  hook-and-line 
gear  and  5  percent  is  assigned  to  trawl 
gear.  The  trawl  gear  allocation  in  the 
Eastern  Regulatory  Area  may  only  be 
used  as  bycatch  to  support  directed 
fisheries  for  other  target  species. 

Sablefish  caught  in  the  GOA  with  gear 
other  than  hook-and-line  or  trawl  must 
be  treated  as  prohibited  species  and  may 
not  be  retain^.  Table  2  shows  the 
assignments  of  the  proposed  1994 
sablefish  TACs  between  hook-and-line 
and  trawl  gears. 

Table  2.— Proposed  1994  Sable¬ 
fish  TAC  Specifications  in  the 
Gulf  of  Alaska  and  Assignments 
Thereof  to  Hook-and-Une  and 
Trawl  Gear.  Values  Are  in  Met¬ 
ric  Tons. 


Area/District 

TAC 

Hook-  1 
arxF  ' 
line 

share  j 

Trawl 
,  share 

Western _ 

2,030 

1,624  ! 

406 

Central  . 

9,610 

7,688  ; 

1,922 

Eastern: 

West  Yakutat 

3,830 

3,638 

192 

Southeast 
Outside  ..... 

5,430 

5,158 

272 

Total  — 

20,900 

18,108 

2,792 

4.  Proposed  Apportionments  of  Pollock 
TAC 

In  the  GOA,  pollock  is  apportioned  by 
area  and  season.  These  amounts  are 
further  apportioned  between  inshore 
and  offshore  components.  Regulations  at 
§  672.20(a)(2)(iv)  require  that  the  TAC 
for  pollock  in  the  combined  W/C  GOA 
be  apportioned  among  statistical  areas 
Shumagin  (61),  Chirikof  (62),  and 
Kodiak  (63)  in  proportion  to  known 
distribution  of  the  pollock  biomass.  This 
measure  was  intended  to  provide  spatial 
distribution  of  the  pollock  harvest  as  a 
sea  lion  protection  measure.  Each 
statistical  area  apportionment  is  further 
divided  equally  into  the  four  calendar 
quarters.  Within  any  fishing  year,  any 
unharvested  amount  of  any  quarterly 
allowance  of  pollock  TAC  is  added  in 
equal  proportions  to  the  quarterly 
allowances  of  following  quarters, 
resulting  in  a  sum  for  each  quarter  not 
to  exceed  150  percent  of  the  initial 
quarterly  allowance.  Similarly,  harvests 
in  excess  of  a  quarterly  allowance  of 
TAC  are  deducted  in  equal  proportions 
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from  the  remaining  quarterly  allowances 
of  that  fishing  year.  The  Eastern 
Regulatory  Area  proposed  TAG  of  5,550 
mt  is  not  allocated  among  smaller  areas, 
or  quarterly. 

Rej^lations  at  §  672.20(a)(2)(v)(A) 
require  that  the  DAP  apportionment  for 
pollock  in  all  regulatory  areas  and  all 
quarterly  allowances  thereof  be  divided 


into  inshore  and  ofishore  components. 
The  inshore  component  is  apportioned 
100  percent  of  the  pollock  DAP  in  each 
regulatory  area  after  subtraction  of 
amounts  that  are  determined  by  the 
Regional  Director  to  be  necessary  to 
support  the  bycatch  needs  of  the 
ofishore  component  in  directed  fisheries 
for  other  groundfish  species.  At  this 


time,  these  bycatch  amounts  are 
unknown,  and  will  be  determined 
during  the  fishing  year.  The  proposed 
distribution  of  pollock  within  the 
combined  W/C  GOA  is  shown  in  Table 
3,  except  that  inshore  and  ofishore 
component  apportionments  of  pollock 
are  not  shown. 


Table  3.— Proposed  Distribution  of  Pollock  in  the  Western  and  Central  Regulatory  Areas  of  the  Gulf  of 
Alaska  (W/C  GOA);  Biomass  Distribution,  Area  Apportionments,  and  Quarterly  Allowances.  ABC  for 
THE  W/C  GOA  Is  Proposed  To  Be  78,000  Metric  Tons  (mt.).  Biomass  Distribution  Is  Based  on  1990  Sur¬ 
vey  Data.  TACs  Are  Equal  to  ABC.  Inshore  and  Offshore  Allocations  of  PoaocK  Are  Not  Shown. 
ABCs  AND  TACs  Are  Rounded  to  the  Nearest  10  mt. 


Statistical  area 

Btomskss 

percent 

1994 

ABC-TAC 

Quarterly 

allowance 

Shumaqin  (6't)  .  . 

21.7 

16,930 

4,232 

23.4 

18^50 

4,563 

Kodiak  (^)  , . 

54.9 

42,820 

10,705 

Total . . . 

100.0 

78,000 

19,500 

5.  Proposed  Apportionments  of  Pacific 
CodTAC 

Regulations  at  §  672.20(a)(2)(v)(B) 
require  that  the  D.AP  apportionment  of 
Pacific  cod  in  all  regulatory  areas  be 
divided  into  inshore  and  ofishore 
components.  The  inshore  component  is 
equal  to  90  percent  of  the  Pacific  cod 
TAG  in  each  regulatory  area.  Inshore 
and  ofishore  component  allocations  of 
the  proposed  52,700  mt  TAG  for  each 
regulatory  area  are  shown  in  Table  4. 

Table  4.— Proposed  1994  Alloca¬ 
tion  (Metric  Tons)  of  Pacific 
Cod  in  the  Gulf  of  Alaska;  Allo¬ 
cations  TO  Inshore  and  Off¬ 
shore  Components 


Regulatory 

TAC 

Comportent  allo¬ 
cation 

area 

Inshore 

(90%) 

Offshore 

(10%) 

Western . 

17,400 

15,660 

1,740 

Central  _ 

32,700 

29,430 

3,270 

Eastern . 

2,600 

2,340 

260 

Total . 

52,700 

47,430 

5^70 

6.  Proposed  Apportionments  of  Atka 
Mackerel  and  "Other  Species"  TAG 

The  FMP  specifies  that  amounts  for 
the  “other  species”  category  are 
calculated  as  5  percent  of  the  combined 
TAGS  for  target  species.  For  1993,  the 
Goimcil  recommended  that  “other 
species”  be  made  available  separately  in 
each  of  the  three  regulatory  areas  to 
avoid  preemption  of  fishing  activities  in 
the  remainder  of  the  GOA  by  a  target 
fisheiy  for  Atka  mackerel  that 
developed  in  the  Western  Regulatory 


Area.  Approval  of  Amendment  31, 
which  established  Atka  mackerel  as  a 
separate  target  species,  rather  than  a 
species  component  of  “other  species,” 
removed  the  necessity  to  apportion 
“other  species”  among  regulatory  areas 
in  1994.  In  anticipation  of  approval  of 
Amendment  31,  the  Gouncil  at  the 
September  1993  meeting  recommended 
GOA-wide  TAGs  for  Atka  mackerel  and 
“other  species”.  The  preliminary  1994 
Atka  mackerel  TAG  is  equal  to  the  ABG 
of  4,800  mt.  The  “other  species”  TAG  is 
calculated  as  12,963  mt,  which  is  5 
percent  of  the  sum  of  combined  TAGs 
for  the  target  species. 

7.  Proposed  Halibut  Prohibited  Species 
Catch  (PSC)  Mortality  Limits 

Under  §  672.20(f),  annual  Pacific 
halibut  PSG  mortality  limits  are 
established  for  trawl  and  hook-and-line 
gear  and  may  be  established  for  pot  gear. 
For  1993,  N]^S,  after  consulting  with 
the  Gouncil,  established  halibut  PSG 
mortality  limits  of  2,000  mt  and  750  mt 
for  trawl  and  hook-and-line  gear, 
respectively.  The  hook-and-line  halibut 
PSC  limit  is  further  apportioned 
between  the  DSR  fishery  (10  mt  halibut 
mortality)  and  all  other  hook-and-line 
fisheries  (740  mt). 

At  its  September  1993  meeting,  the 
Council  recommended  that  for  1994,  the 
Secretary  re-establish  1993  PSC  limits  of 
2,000  mt  and  750  mt  to  trawl  and  hook- 
and-line  gear,  respectively,  with  10  mt 
of  the  hook-and-line  limit  allocated  to 
the  DSR  fishery  and  the  remainder  to 
other  hook-and-line  gear  fisheries.  As  in 
1993,  the  Council  proposes  to  exempt 
pot  gear  frt>m  haliW  limits  for  1994. 
The  Council  proposed  this  exemption 


after  considering  that  the  groundfish 
catch  and  associated  halibut  bycatch 
and  mortality  rates  for  pot  gear  are  low 
(5  percent). 

At  the  September  1993  meeting,  the 
Council  recommended  that  NMFS 
prepare  a  proposed  rule  for  Secretarial 
review  that,  if  approved,  would 
authorize  separate  apportionments  of 
the  trawl  halibut  bycatch  mortality  limit 
between  trawl  fisheries  for  deep  water 
and  shallow  water  species.  These 
apportionments  could  be  seasonally 
divided  to  avoid  seasonally  high  halibut 
bycatch  rates.  The  proposed  and  final 
rule  for  that  action  would  include 
proposed  and  final  1994  PSC  halibut 
specifications  for  trawl  fisheries. 

NMFS  preliminary  concurs  in  the 
Council’s  1994  recommendations.  In 
doing  so,  NMFS  has  considered  the 
following  types  of  information  as 
presented  by,  and  summarized  from,  the 
preliminary  1993  SAFE  report,  or  from 
public  comment  and  testimony: 

(A)  Estimated  Halibut  Bycatch  in  Prior 
Years 

The  best  available  information  on 
estimated  halibut  bycatch  is  available 
from  1993  observations  of  the 
groundfish  fisheries  as  a  result  of  the 
NMFS  Observer  Program.  The 
calculated  halibut  bycatch  mortality  by 
trawl,  hook-and-line.  and  pot  gear 
through  September  25, 1993,  is  1,658 
mt,  1,328  mt,  and  2.4  mt,  respectively, 
for  a  total  of  2,988  mt.  Halibut  bycatch 
restrictions  seasonally  constrained  trawl 
gear  fisheries  during  the  first,  second, 
and  third  quarters  of  the  fishing  year. 
Trawling,  with  the  exception  of  trawling 
for  polled  with  pelagic  trawl  gear,  was 
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closed  in  1993  from  March  24  to  March 
29  (58  FR  16372,  March  26, 1993),  from 
April  19  to  June  28  (58  FR  21545,  April 
22, 1993),  and  from  August  3  to  October 
4  (58)  FR  41640,  August  5, 1993)  as  a 
result  of  halibut  PSC  seasonal 
allowances.  NMFS  projects  that  the 
GOA  trawl  fishery  will  reach  the  fourth 
quarter  seasonal  allowance  by  early 
November  1993.  Hook-and-line  gear  was 
closed  to  directed  fishing  for  all  but  DSR 
on  June  4  to  December  31, 1993  (58  FR 
32064,  June  8, 1993;  58  FR  46095, 
September  1, 1993). 

The  amount  of  groundHsh  that  trawl 
or  hook-and-line  gear  might  have 
harvested  if  halibut  had  not  been 
seasonally  limiting  in  1993  is  unknown. 
For  trawl  gear,  some  remaining 
groundHsh  will  be  harvested  during  the 
fourth  quarter  of  1993  pending  the 
availability  of  halibut  PSC  bycatch. 
However,  lacking  market  incentives, 
some  amounts  of  groimdiish  will  not  be 
harvested,  regardless  of  halibut  PSC 
bycatch  availability.  Sablefish  and 
Pacific  cod  are  of  the  most  interest  to 
fishermen  using  hook-and-line  gear. 
Over  900  mt  of  sablefish  in  the  Western 
Regulatory  Area,  and  1,000  mt  of  Pacific 
cod  in  the  Eastern  Regulatory  Area 
remain  unharvested.  An  unknown 
portion  of  these  amounts  likely  would 
have  been  harvested  had  1993  halibut 
restrictions  not  been  limiting. 

(B)  Expected  Changes  in  Groundfish 
Stocks 

At  i<ts  September  1993  meeting,  the 
Council  adopted  lower  ABCs  for  W/C 
COA  pollock,  COA-wide  Pacific  cod, 
and  a  higher  ABC  for  pollock  in  the 
Eastern  Regulatory  Ai^  than  ABCs 
adopted  for  these  species  for  1993. 

Other  ABCs  are  essentially  unchanged 
fix)m  1993  levels.  More  information  on 
these  proposed  changes  is  included  in 
the  preliminary  SAFE  report,  dated 
September  1993,  and  in  the  Council 
minutes. 

(C)  Expected  Changes  in  Groundfish 
Catch 

The  total  of  the  proposed  1994 
specified  TACs  for  the  COA  is  272,222 
mt,  which  represents  89  percent  of  the 
sum  of  TACs  for  1993  (306,651  mt). 
Significant  changes  in  TACs  for  pollock 
and  Pacific  cod  are  proposed. 

TACs  for  W/C  GOA  pollock  and  GOA- 
wide  Pacific  cod  are  proposed  to 
decrease  from  111,000  mt  to  78,000  mt, 
and  from  56,700  mt  to  52,700  mt, 
respectively.  Reduced  Pacific  cod  TACs 
could  result  in  reduced  halibut 
mortality  associated  with  those 
fisheries,  and  in  more  halibut  bycatch 
becoming  available  to  support  other 
trawl  fisheries,  especially  those  for 


flatfishes.  Proposed  1994  TACs  for 
flatfishes  are  the  same  as  those  for  1993, 
except  for  the  separation  of  rex  sole 
from  the  deep  water  complex  and  a 
slight  decrease  in  the  total  TAC 
available  for  the  two  target  groups.  The 
changes  in  pollock  TACs  are  not 
expected  to  afreet  halibut  bycatches, 
bemuse  most  of  the  pollock  harvest  in 
the  COA  is  accomplished  with  pelagic 
trawls  that  experience  low  bycatch  rates 
of  halibut. 

(D)  Current  Estimates  of  Halibut 
Biomass  and  Stock  Condition 

The  stock  assessment  for  1992 
conducted  by  the  International  Pqcific 
Halibut  Commission  (IPHC)  indicates 
that  the  total  exploitable  biomass  of 
Pacific  halibut  was  265.8  million 
poimds.  This  represents  a  decline  in 
biomass  of  11  percent  finm  the  previous 
stock  assessment,  a  rate  similar  to 
declines  observed  in  previous  years. 

The  IPHC  is  preparing  a  1993  stock 
assessment  for  the  1993  fishing  year, 
which  is  expected  to  be  available  in  the 
final  SAFE  dated  November  1993. 

(E)  Potential  Impacts  of  Expected 
Fishing  for  Groundfish  on  Halibut 
Stocks  and  U.S.  Halibut  Fisheries 

Halibut  fisheries  %vill  be  adjusted  to 
account  for  the  overall  halibut  PSC 
mortality  limit  established  for 
groundfish  fisheries.  The  1994 
groundfish  fisheries  are  expected  to  use 
the  entire  proposed  halibut  PSC  limit  of 
2,750  mt.  The  allowable  directed 
commercial  catch  is  determined  by 
accounting  for  the  recreational  catch, 
waste,  and  bycatch  mortality,  and  then 
providing  the  remainder  to  the  directed 
fishery.  Therefore,  although  the  amoimt 
of  halibut  available  for  directed  halibut 
fisheries  will  be  reduced,  halibut 
bycatch  in  groundfish  fisheries  is  not 
expected  to  have  any  effect  on  halibut 
siocks. 

(F)  Methods  Available  For,  and  Costs  of. 
Reducing  Halibut  Bycatches  in 
Groundfish  Fisheries 

Methods  available  for  reducing 
halibut  bycatch  include  (1)  reducing 
amounts  of  groundfish  TACs,  (2) 
reducing  halibut  bycatch  rates  through  a 
Vessel  Incentive  Program,  (3) 
modifications  to  gear  and  fish  handling 
procedures,  and  (4)  dianges  in 
groundfish  fishing  seasons. 

Reductions  in  groundfish  TACs 
provide  no  incentives  for  fishermen  to 
reduce  bycatch  rates.  Costs  that  would 
be  imposed  on  fishermen  as  a  result  of 
reducing  TACs  depend  on  species  and 
amounts  of  groun^sh  foregone. 

Trawl  vessels  carrying  ob^rvers  for 
purposes  of  complying  with  the 


Observer  Plan  are  subject  to  the  Vessel 
Incentive  Program.  The  program 
encourages  trawl  fishermen  to  avoid 
high  halibut  bycatch  rates  while 
conducting  groundfish  fisheries  by 
specifying  bycatch  rate  standards  for 
various  target  fisheries. 

Current  regulations  require 
groundfish  pots  to  have  halibut 
exclusion  devices  to  reduce  halibut 
bycatches.  Resulting  low  bycatch  and 
mortality  rates  of  halibut  in  pot  fisheries 
have  justified  exempting  pot  gear  fix>m 
PSC  limits.  Because  halibut  bycatch 
mortality  in  the  pot  fisheries  is  so  low, 
and  not  expected  to  increase  during 
1994,  the  Council  has  proposed  to 
continue  to  exempt  these  fisheries  fitim 
halibut  bycatch  restrictions  in  1994.  A 
recent  change  in  the  definition  of 
pelagic  trawl  gear  is  intended  to  reduce 
bycatch  of  halibut  by  displacing  fishing 
effort  ofr  the  bottom  of  the  sea  floor 
when  certain  halibut  bycatch  levels  are 
reached  during  the  fishing  year.  The 
definition  provides  standards  for 
physical  conformation  and  also  for 
performance  of  the  trawl  gear  in  terms 
of  crab  bycatch  (58  FR  39680,  July  26, 
1993).  A  recent  regulatory  change 
required  all  hook-and-line  vessel 
operators  to  employ  careful  release 
measures  when  handling  halibut 
byratch  (58  FR  28799,  May  17, 1993). 
Tliis  measure  is  intended  to  reduce 
handling  mortality,  increase  the  amount 
of  groundfish  harvested  irnder  the 
available  halibut  mortality  bycatch 
limits,  and  possibly  lower  overall 
halilnit  bycatch  mortality  in  groundfish 
fisheries. 

Halibut  bycatch  has  been  reduced  by 
changes  in  some  groundfish  fishing 
seasons.  The  sablefish  hook-and-line 
season  starts  aroimd  May  15,  and  the 
rockfish  trawl  fishery  is  delayed  until 
the  third  quarter,  around  July  1.  These 
delays  postpone  the  start  of  the  sablefish 
and  nx^fish  fisheries  to  times  when 
seasonal  halibut  bycatch  rates  are  lower. 

Methods  available  for  reducing 
halibut  bycatch  listed  above  will  be 
reviewed  by  NMFS  and  the  Council  to 
determine  their  efrectiveness.  Changes 
will  be  initiated  as  necessary  in 
response  to  this  review  or  to  public 
testimony  and  comment,  either  through 
regulatory  or  FMP  amendments. 

Consistent  with  the  goals  and 
objectives  of  the  FMP  to  reduce  halibut 
bycatches  while  providing  an 
opportunity  to  harvest  the  groundfish 
OY,  NMFS  proposes  the  assignments  of 
2,000  mt  and  750  mt  of  halibut  PSC 
mortality  limits  to  trawl  and  hook-and- 
line  gear,  respectively.  While  these 
limits  would  reduce  the  harvest  quota 
for  commercial  halibut  fishermen, 
NMFS  has  determined  that  they  would 
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not  result  in  unfair  allocation  to  any 
particular  user  group.  NMFS  recognizes 
that  some  halibut  bycatch  will  occur  in 
the  groundRsh  fishery,  but  expansion  of 
the  Vessel  Incentive  Program,  required 
modifications  to  mar  and  handling 
procedures,  and  delays  to  the  start  of  the 
sablefish  hook-and-line  gear  and 
rockfish  trawl  gear  fisheries  are 
intended  to  reduce  adverse  impacts  on 
halibut  fishermen  while  promoting  the 
opportunity  to  achieve  the  OY  fit>m  the 
groundfish  fishery. 

8.  Proposed  Seasonal  Allocations  of  the 
Halibut  PSC  limits 
Under  §672.20(f)(2)(iii).  NMFS 
proposes  to  allocate  seasonally  the 
halibut  PSC  limits  based  on 
recommendations  fit>m  the  Council.  The 
FMP  requires  that  the  following 


information  be  considered  by  the 
Council  in  recommending  seasonal 
allocations  of  halibut:  (1)  Seasonal 
distribution  of  halibut;  (2)  seasonal 
distribution  of  target  groundfish  species 
relative  to  halibut  distribution;  (3) 
expected  halibut  bycatch  needs  on  a 
seasonal  basis  relevant  to  changes  in 
halibut  biomass  and  expected  catches  of 
target  groundfish  species;  (4)  expected 
bycatch  rates  on  a  seasonal  basis;  (5) 
expected  changes  in  directed  groundfish 
fishing  seasons;  (6)  expected  actual  start 
of  fishing  e^ort;  and,  (7)  economic 
efiects  of  establishing  seasonal  halibut 
allocations  on  segments  of  the  target 
groundfish  industry. 

The  Council  recommended  the  same 
seasonal  allocation  of  PSC  limits  for  the 
1994  fishing  year  as  those  in  effect 


during  the  1993  fishing  year  (58  FR 
16787,  March  31, 1993).  The  publication 
of  the  final  1993  initial  groundfish  and 
PSC  specifications  (58  FR  16787,  March 
31, 1993)  summarizes  Council  findings 
with  respect  to  each  of  the  FMP 
considerations  set  forth  above.  At  this 
time,  the  Council’s  findings  are 
unchanged  from  tfiose  set  forth  for  1993. 

Slight  adjustments  from  the  1993 
seasonal  allocations  are  proposed  to 
accommodate  dates  of  anticipated 
fishing  e^ort  and  the  opening  date  of 
the  hook-and-line  directed  fishery  for 
sablefish  (May  18, 1994).  Pacific  halibut 
PSC  catch  limits,  and  apportionments 
thereof,  are  presented  in  Table  5. 
Regulations  specify  that  any  overages  or 
shortfalls  in  PSC  catches  will  be 
accounted  for  within  the  1994  season. 


Table  6.— Proposed  1993  Pacific  Haubut  PSC  Limits,  Allowances,  and  Apportionments.  The  Pacific  Halibut 
PSC  Limit  for  Hook-and-Une  Gear  Is  Allocated  to  the  Demersal  Shelf  Rockfish  (DSR)  Fishery  and 
Fisheries  Other  Than  DSR.  Values  Are  in  Metric  Tons.  All  Allowances  and  Apportionments  Other 
Than  Those  on  January  1  and  December  31  Begin  and  End  at  12  Noon,  Alaska  Local  Time 


Trawl  gear 

Hook-arto-iine  gear 

Dates 

Amounts 

Other  than  DSR 

DSR 

Dates 

AnfK>unts 

Dates 

Amounts 

January  1-April  1  _ _ _ 

April  1-July  1  _ 

July  1-October  1  _ 

October  1-Deceniber  31  _ 

Total _ _ ... . . . 

600  (30%) 
400  (20%) 
600  (30%) 
400  (20%) 

Jarruary  1-May  18 . 

May  18-August31  _ 

Se^ember  1-December  31  . 

200  (27%) 
500  (68%) 
40  (  5%) 

January  1-Oecember  31  . 

10  (100%) 

740  (100%) 

10  (100%) 

Assumed  halibut  mortality  rates  for 
halibut  PSC  bycatch  in  1993  are  based 
on  an  average  of  bycatch  rates  seen  by 
NMFS  observers  in  1990  and  1991. 

These  rates  are  listed  in  Table  6,  and 
reflect  mandatory  careful  release 
measures  implemented  diiring  1993  (58 
FR  28799,  May  17, 1993). 

Table  6.— 1993  Assumed  Pacific 
Haubut  Mortauty  Rates  for 
Vessels  Fishing  in  the  Gulf  of 
Alaska  With  Mandatory  Careful 
Release  Measures.  Table  Values 
Are  Percent  of  Halibut  Bycatch 
Assumed  To  Be  Dead 


Gear  arxl  target 

Observed 

vessels 

Unobserved 

vessels 

Hook-and-line: 
Sablefish _ 

14.0 

17.0 

Other  targets _ 

11.5 

14.0 

Trawl: 

Pelagic  pollock .. 

75.0 

75.0 

Rockfish,  shal¬ 
low  water  flat¬ 
fish,  “other 
spp." - 

60.0 

60.0 

Table  6.—1993  Assumed  Pacific 
Haubut  Mortauty  Rates  for 
Vessels  Fishing  in  the  Gulf  of 
Alaska  With  Mandatory  Careful 
Release  Measures.  Table  Values 
Are  Percent  of  Halibut  Bycatch 
Assumed  To  Be  Dead— Continued 


Gear  arxl  target 

Observed 

vessels 

Unobserved 

vessels 

Pacific  cod,  norv 
pelagic  pol¬ 
lock,  de^ 
water  flats _ 

55.0 

55.0 

Pot 

All  targets . . 

5.0 

5.0 

The  IPHC  analyzed  data  collected 
inseason  firom  NMFS  observers  during 
the  1993  fishing  year.  The  results  of  this 
analysis  are  presented  as  an  appendix  to 
the  preliminary  SAFE  report  (September 
1993)  and  suggest  that  halibut  mortality 
rates  for  trawl  and  pot  vessels  are 
unchanged  from  those  assumed  during 
1993.  However,  halibut  bycatch 
mortality  rates  for  hook-and-line  vessels 
appear  to  have  changed  finm  those 
established  preseason  for  1993.  Rates 


based  on  inseason  observer  data  suggest 
that  halibut  mortality  experienced  in 
1993  hook-and-line  fisheries  under 
regulations  requiring  careful  release 
procedures  were  as  follows:  For  vessels 
targeting  sablefish,  18  percent  (observed 
vessels)  and  20.5  percent  (unobserved); 
and  for  Pacific  cod,  8  percent  for  all 
vessels.  The  IPHC  is  anticipated  to 
provide  additional  data  for  the  final 
1993  SAFE  report  in  November  which 
will  reflect  a  thorough  analysis  of 
debriefed  observer  data  from  1992 
fisheries.  After  the  December  1993 
Coimcil  meeting,  NMFS  will  consider 
all  available  data  and  will  publish 
preseason  assumed  halibut  mortality 
rates  in  the  Federal  Register  publication 
announcing  the  final  1994  initial 
specifications  of  groundfish  TACs. 

Interim  Groundfish  Harvest 
Specifications 

Current  regulations  at 
§  672.20(c)(l)(ii)(A)  require  that  one- 
fourth  of  the  preliminary  specifications 
(not  including  the  reserves  and  the  first 
quarterly  allowance  of  pollock),  one- 
fourth  of  the  inshore  and  oflshore 
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allocations  of  Pacific  cod  in  each 
regulatory  area,  and  one-fourth  of  the 
halibut  PSC  amounts,  take  effect  on 
January  1  on  an  interim  basis  and 
remain  in  effect  until  superseded  by  the 
Hnal  1994  initial  specincaticms 
published  in  the  Federal  Register. 
Seasonal  apportionments  of  TACs  or 
PSC  limits  under  provisions  of  other 
regulations  may  supersede  this  interim 
specification.  Table  1  shows  amounts  of 
preliminary  specifications  of  target 
species  and  the  “other  species” 
categories  in  effect  on  an  interim  basis 
beginning  January  1, 1994. 

Opening  Date  of  the  Directed  Fishery  for 
Sablefi^  for  Hook-and-Line  Gear 

Under  regulations  at  §  672.23(c),  the 
opening  date  for  the  directed  fishing 
season  for  sablefi^  with  hook-and-line 
gear  is  the  calendar  day  from  May  9 
through  May  22  upon  which  the  tide 
with  the  smallest  tidal  range  occurs. 
According  to  annual  tide  tables 
published  by  NOAA  for  1994,  this  date 
is  May  18, 1994.  Therefore,  in 


accordance  «vith  §672.23  (b)  and  (c),  the 
season  will  commence  at  12:00  noon, 
Alaska  local  time.  May  18. 1994. 

Closures  to  Directed  Fishing 
Under  §  672.20(cK2)(ii).  if  the 
Regional  DirectCH'  determines  that  the 
amount  of  a  target  species  or  “other 
species”  category  apportioned  to  a 
fishery,  or  with  resp^  to  Pacific  cod, 
to  an  allocation  to  ^e  inshore  or 
offshore  component,  is  likely  to  be 
reached,  the  Regional  Director  may 
establish  a  directed  fishing  allouance 
for  that  species  or  species  group.  In 
establishing  a  directed  Ashing 
allowance,  the  Regional  Director  shall 
consider  the  amount  of  that  species 
group  or  allocation  of  PaciSc  cod  to  the 
inshore  or  offshore  component  that  will 
be  taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  same 
regulatory  area  or  district.  If  the 
Regional  Director  establishes  a  directed 
Ashing  allowance  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
Ashing  year,  NMFS  will  prohibit 


directed  Ashing  for  that  species  or 
species  group  in  the  speciAed  regulatory 
area  or  district.  The  Regional  Director 
has  determined  that  interim  amounts  of 
groundAsh  specified  by  this  proposed 
specification  (Table  1)  for  species  or 
species  groups  identiAed  in  Table  7  will 
be  necessary  as  incidental  catch  to 
support  anticipated  groundAsh  Asheries 
prior  to  the  time  that  Anal  speciAcations 
of  groundAsh  are  in  effect  for  the  1994 
Ashing  year.  Therefore,  NMFS  is 
prohibiting  directed  Ashing  for  those 
target  species,  gears,  and  components 
listed  in  Table  7  to  prevent  exceeding 
the  interim  amounts  of  groundAsh  TACs 
speciAed.  These  closures  will  be  in 
effect  during  the  period  that  the 
appropriate  interim  speciAcations  of 
groundAsh  TACs  are  in  eAect.  During 
these  closures,  applicable  directed 
Ashing  standards  may  be  found  at 
§  672.20(g).  Additional  closures  and 
restricticHis  may  be  found  in  existing 
regulations  at  50  CFR  part  672. 


Table  7.— Closures  to  Directed  Fishing  for  Interim  Total  Allowable  Catches  Implemented  by  This  Notice.^ 
Offshore*The  Offshore  Component;  TRW=Trawl:  Au.=All  Gears;  WG=Western  Regulatory  Area; 
CG=Central  Regulatory  Area;  EG=Eastern  Regulatory  Area;  GOA*Entire  Gulf  of  Alaska 


Fishery 

Component 

Gear 

Closed 

areas 

Atka  mackerel  . .  . . . . . 

GOA. 

Northern  rockfish  . . . . . . . , _ _ _ _ _ 

EG. 

Other  . . . . . . . 

WG,CG. 

WG.Ca 

EG. 

WG.CG. 

EG. 

WG. 

Offshore _ 

Perific  noeen  perrh  . . . . 

ALL 

TRW 

wG.ca 

WG.CG, 

Ea 

GOA 

Shortraker/rougheye  rockfish  . 

ALL 

Thomyhead  rockfish . . . . .  . 

ALL 

1  These  closures  to  directed  fishing  are  in  addition  to  closures  and  prohibitions  found  in  regulations  at  50  CFR  Part  672. 
zOther  roctdish  includes  slope  and  demersal  shelf  rockfish  in  the  WG  and  CG. 


AAer  consideration  of  public 
comments  and  additional  sdentiAc 
information  presented  at  its  December 
1993  meeting,  the  Council  may 
recommend  other  closures  to  directed 
Ashing.  Additionally,  NMFS  may 
implement  other  closures  at  the  time  the 
Anal  1994  inihal  speciAcations  of 
groundAsh  TACs  are  promulgated  or 
dvuring  the  1994  Ashing  year  as 
necessary  for  eAective  management. 

Under  §  672.20(b)(1),  when  NMFS 
determines  after  consultation  with  the 
Council  that  the  TAC  for  any  species  or 
species  group  will  be  fully  harvested  in 
the  DAP  Ashery,  NMFS  may  specify  for 
each  calendar  year  the  PSC  limit 
applicable  to  any  JVP  or  TALFF 
Asheries  for  that  species  or  species 


group.  Any  PSC  limit  speciAed  shall  be 
for  bycatch  only  and  cannot  be  retained. 
Under  §  672.20(c)(6),  if  the  Regional 
Director  determines  that  a  PSC  limit 
applicable  to  a  directed  JVP  or  TALFF 
Ashery  has  been  or  vrill  be  reached, 
NMFS  will  publish  a  closure  in  the 
Federal  Re^ster  prohibiting  all  further 
JVP  or  TALFF  Ashing  in  all  or  part  of 
the  regulatory  area  concerned. 

The  Council  did  not  propose  any  PSC 
limits  for  fully  utilized  groundAsh 
species  at  its  September  meeting,  and  it 
is  not  expected  to  make  such 
recommendations  at  its  December 
meeting.  GroundAsh  PSC  limits  only 
would  have  been  relevant  if  the  Council 
had  recommended  groundAsh 
apportionments  to  JVP  or  TALFF.  The 


Council  is  not  expected  to  recommend 
JVP  or  TALFF  apportionments  for  the 
1994  Ashing  year. 

Other  Matters 

This  action  is  authorized  under  50 
CFR  611.92  and  672.20  and  is  covered 
by  the  regulatory  Aexibility  analysis 
prepared  for  the  implementing 
regulations. 

A  draft  environmental  assessment 
(EA)  on  the  allowable  harvest  levels  set 
forth  in  the  Anal  1993  SAFE  report  will 
be  available  for  public  review  at  the 
December  6-10, 1993,  Council  meeting. 
After  the  December  meeting,  a  Anal  EA 
will  be  prepared  on  the  Anal  1994  TAC 
amounts  recommended  by  the  Council. 
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Consultation  pursuant  to  section  7  of 
the  Endangered  Species  Act  has  been 
initiated  for  the  1994  GOA  initial 
specifications. 

List  of  Subjects 
50  CFR  Part  611 
Fisheries,  Foreign  relations. 

50  CFR  Part  672 
Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  etseq. 

Dated:  November  10, 1993. 

Gary  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

|FR  Doc.  93-28171  Filed  11-10-93;  4:59  pm) 
BttJJNQ  CODE  3S10-a2-M 


50  CFR  Parts  611  and  675 
[Docket  No.  93110-0300;  LD.  110193D] 

Foreign  Fishing;  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Atmospheric 
and  Atmospheric  Administration 
(NOAA),  Commerce. 

ACnON:  Proposed  1994  initial 
specifications  of  groundRsh  and 
associated  management  measures; 
closures;  and  request  for  comments. 

SUMMARY:  NMFS  proposes  1994  initial 
total  allowable  catches  (TACs)  for  each 
category  of  groundRsh  and 
speciRcations  for  prohibited  species 
bycatch  allowances  for  the  groundRsh 
Rshery  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  MNFS 
also  is  closing  speciRed  Rsheries 
consistent  with  the  interim  1994 
groundRsh  speciRcations.  This  action  is 
necessary  to  inform  the  public  about 
proposed  1994  harvest  speciRcations 
and  associated  management  measures. 
The  intended  effect  is  to  conserve  and 
manage  the  groundRsh  resources  in  the 
BSAI  and  to  provide  an  opportunity  for 
public  participation  in  this  decision¬ 
making  process. 

DATES:  Comments  will  be  received 
through  December  10, 1993, 12:00  noon, 
Alaska  local  time. 

ADDRESSES:  Comments  should  be  sent  to 
Ronald  J.  Berg,  Chief.  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  Alaska 
99802-1668.  The  preliminary  1994 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  report  may  be 
requested  from  the  North  PaciRc  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510.  Telephone  (907) 
271-2809. 


FOR  FURTHER  INFORMAHON  CONTACT: 

Ellen  R.  Varosi,  Fishery  Management 
Biologist.  NMFS.  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

GroundRsh  Rsheries  in  the  BSAI  are 
governed  by  Federal  regulations  (50  CFR 
parts  611.93  and  675)  that  implement 
the  Fishery  Management  Plan  for  the 
GroundRsh  Fishery  of  the  BSAI  (FMP). 
The  FMP  was  prepared  by  the  North 
PaciRc  Fishery  Management  Council 
(Council)  and  approved  by  the  Secretary 
of  Commerce  (Secretary)  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

The  FMP  and  implementing 
regulations  require  the  Secretary,  after 
consultation  with  the  Council,  to 
specify  for  each  calendar  year  the  TAC 
for  each  target  species  and  the  "other 
species”  category,  the  sum  of  which 
must  be  within  the  optimum  yield  range 
of  1.4  million  to  2.0  million  metric  tons 
(mt)  (§  675.20(a)(2)).  Regulations  under 
§675.20(a)(7)(i)  further  r^uire  NMFS  to 
annually  publish  and  solicit  public 
comment  on  amounts  of  proposed 
annual  TACs.  apportionments  of  each 
TAC,  prohibited  species  catch 
allowances,  and  seasonal  allowances  of 
pollock.  The  speciRcations  set  forth  in 
Tables  1-6  of  this  action  satisfy  these 
requirements.  For  1994,  the  proposed 
sum  of  TACs  is  1,998,620  mt.  Under 
§675.20(a)(7)(ii),  NFMS  will  publish  the 
Rnal  annual  TACs  for  1994  and  initial 
apportionments  thereof,  after 
considering:  (1)  Comments  received 
within  the  comment  p>eriod  (see  DATE); 
and.  (2)  consultations  with  the  Council 
at  its  December  1993  meeting. 

The  speciRed  TACs  for  each  species 
are  based  on  the  best  available 
biological  and  socioeconomic 
information.  At  its  September  and 
December  meetings,  the  Council,  its 
Advisory  Panel  (AP),  and  its  ScientiRc 
and  Statistical  Committee  (SSC), 
annually  review  biological  information 
about  the  condition  of  groundRsh  stocks 
in  the  BSAI.  This  information  is 
compiled  by  the  Council’s  BSAI 
GroundRsh  Plan  Team  and  is  presented 
in  the  SAFE  report.  The  Plan  Team 
annually  produces  such  a  report  as  the 
Rrst  step  in  the  process  of  specifying 
TACs.  The  SAFE  report  contains  a 
review  of  the  latest  scientiRc  analyses 
and  estimates  of  each  species’  biomass, 
maximum  sustainable  yield  (MSY), 
acceptable  biological  catch  (ABC)  and 
other  biological  parameters,  as  well  as 
summaries  of  the  economic  condition  of 
groundRsh  Rsheries  off  Alaska.  A 
preliminary  1994  SAFE  report  dated 
September  1993  provides  an  update  on 
status  of  stocks.  'These  preliminary 
assessments  will  be  updated  based  on 


biological  survey  work  done  during  the 
summer  of  1993.  Assessments  will  be 
made  available  by  the  Council  in 
November.  1993,  in  the  Rnal  edition  of 
the  1994  SAFE  report.  Final  ABCs  for 
the  1994  Rshing  year  will  be  based  on 
the  most  recent  stock  assessments.  The 
proposed  ABCs  adopted  by  the  Council 
for  the  1994  Rshing  year  will  be  based 
on  the  best  available  scientiRc 
information,  including  projected 
biomass  trends,  information  on  assumed 
distribution  of  stock  biomass,  and 
revised  technical  methods  used  to 
calculate  stock  biomass. 

Procedure  for  Estimating  ABC 

The  Council  bases  its  deRnition  of 
ABC  on  the  deRnition  contained  in  50 
CFR  part  602 — Guidelines  For  Fishery 
Management  Plans.  These  guidelines 
(§  602.11(e)(1))  state.  "ABC  is  a 
preliminary  description  of  the 
acceptable  harvest  (or  range  of  harvests) 
for  a  given  stock  or  stock  complex.  Its 
derivation  focuses  on  the  status  and 
dynamics  of  the  stock,  environmental 
conditions,  other  ecological  factors,  and 
prevailing  technological  characteristics 
of  the  Rshery.’’ 

Under  these  guidelines,  the  Council  is 
provided  with  the  flexibility  needed  to 
develop  a  deRnition  of  overRshing 
appropriate  to  the  individual  stock  or 
species  characteristics,  as  long  as  it  is 
deRned  in  a  way  that  allows  the  Council 
and  the  Secretary  to  evaluate  the 
condition  of  the  stock  relative  to  the 
deRnition.  Application  of  the 
overRshing  deRnition  requires  some 
flexibility  because  the  amount  of  data 
for  different  stocks  varies.  The 
calculations  used  to  derive  preliminary 
overRshing  levels  for  a  given  stock  or 
stock  complex  are  described  in  the 
preliminary  1994  SAFE  report  dated 
September  1993. 

^Iculation  of  ABC  varies  among 
species  depending  on  the  quality  of 
available  data  and  prior  knowledge  of  a 
species’  stock  status.  The  Plan  Team  has 
adopted  three  steps  for  estimating  ABCs. 
First,  the  exploitable  biomass  of  a  stock 
is  estimated.  Second,  the  ABC  for  a 
stock  is  calculated  by  multiplying  an 
exploitation  rate  times  the  estimated 
exploitable  biomass.  Various 
exploitation  rates  or  Rshing  mortality 
(F)  rates  may  be  used  in  this  calculation. 
For  example,  the  exploitation  rate  that 
would  produce  MSY  (Fmsy)  may  be 
used  when  the  stock  is  known  to  be  in 
good  condition,  high  in  abundance  and 
not  in  danger  of  drastic  declines.  When 
more  conservative  stock  management  is 
indicated,  a  Fo.i  harvest  strategy  is  used 
to  determine  an  exploitation  rate.  This 
strategy  determines  a  level  of  F  at  which 
the  marginal  increase  in  yield-per- 
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recruit  due  to  an  increase  in  F  is  10 
percent  of  the  marginal  yield-per-recruit 
in  a  newly  exploited  fishery. 
Recruitment  refers  to  the  growth  of 
juvenile  fish  into  the  adult  or 
exploitable  population.  Generally,  the 
Fo.i  harvest  strategy  produces  a  more 
conservative  exploitation  rate  than 
Fmsy>  Another  alternative  is  to  use 
historical  exploitation  rates  when 
historical  fishery  data  indicate  that  a 
stock  is  not  adversely  affected  by  such 
rates.  A  switch  in  harvest  strategy  from 


F35  to  F=natural  mortality  (M)  can  be 
used  when  current  maturity  parameter 
estimates  are  unreliable.  Finally,  an 
empirical  estimation  of  ABC  based  on 
historical  catch  levels  may  be  used 
when  information  is  insufficient  to 
estimate  the  biomass  of  a  stock.  Details 
of  overfishing,  ABC,  and  other 
calculation  procedures  are  discussed  in 
the  preliminary  1994  SAFE  report  dated 
September  1993.  This  report  is  available 
from  the  Coimcil  (see  ADDRESSES). 

The  Plan  Team’s  recommendations 
for  preliminary  ABCs  for  each  species 


for  1994  and  other  biological  data  are 
provided  in  the  preliminary  1994  SAFE 
report.  At  its  September  20-26, 1993, 
meeting,  the  Coundl’s  SSC  reviewed  the 
Plan  Team’s  preliminary 
recommendations  for  1994  ABCs.  The 
SSC  recommended  revisions  firom  the 
Plan  team’s  recommended  ABCs  for 
Aleutian  Basin  (Bogoslof)  pollock,  Atka 
mackerel,  and  Greenland  turbot.  The 
Council  adopted  the  ABCs 
recommended  by  the  SSC  (Table  1). 


Table  1.— Proposed  1994  Acceptable  Biological  Catch  (ABC),  Total  Allowable  Catch  (TAC),  Initial  TAC 
(ITAC)  AND  ITAC  Apportionments,  of  Groundfish  in  the  Bering  Sea  and  Aleutian  Islands  Area.(')(2) 

[The  1994  Interim  ITACs  Are  Established  as  25  Percer;t  of  the  Proposed  ITAC.) 


Pollock: 

Bering  Sea  (BS)  . 

Aleutian  Islands  (AL) 

Bogoslof  District . 

Pacific  cod  . 

Sablefish: 

BS . . 

AL  . 

Atka  mackerel  <9)  Total .... 


Yellowfin  sole . 

Rock  sole . . 

Greentarxf  turbot . 

Arrowtooth  fkxjrxfer  . 

Other  flatfish  (9)  . 

Pacific  Ocean  perch: 

BS . . 

AL  . . 

Other  red  rockfishc*): 

BS . 

Sharpchin/Northem: 

AL  . 

Shortraker/Rougheye: 

AL  . 

Other  rockfisha) 

BS . . 

AL  . 

Squid . . — 

Otfier  Species  (*) . 

Totals . 


Species 


ABC 

TAC 

Over  fisNng 
level 

1,340,000 

1,300,000 

1,105,000 

1,340,000 

58,700 

51,600 

43,860 

62,600 

32,000 

1,000 

850 

180,000 

183,000 

183,000 

155,550 

267,000 

1,500 

1,500 

1^75 

2,000 

2,600 

2,600 

2,210 

3,400 

122,500 

40,425 

34,362 

W  53,900 

13,475 

11,454 

. . 

C  55,125 

13,475 

11,454 

. 

E  13,475 

13,475 

11,454 

238,000 

164,114 

275,000 

185,000 

63,750 

270,000 

7,000 

7,000 

5,950 

26,100 

72,000 

10,000 

8,500 

96,000 

191,000 

79,000 

67,150 

228,000 

3,330 

3,330 

2,830 

3,750 

13,900 

13,900 

11,815 

16,800 

1,400 

1,200 

1,020 

1,400 

5,670 

5,100 

4,335 

5,670 

1,220 

1,100 

935 

1,220 

400 

360 

306 

400 

925 

830 

705 

925 

3,400 

1  LU. 

1,700 

3,400 

26,600 

22,610 

156,000 

2,490,145 

1,698,827 

3,423,665 

(DAmounts  are  hi  metric  tons.  These  amounts  apply  to  the  entire  Bering  Sea  (BS)  and  Aleutian  Islands  (Al)  area  unless  otherwise  specified. 
With  the  exception  of  pollock  and  for  the  purpose  of  these  specifications,  the  BS  includes  the  Bogoslof  district 
<2)Zero  amounts  of  groundfish  are  specified  for  Joint  Venture  Processing  (JVP)  arxJ  Total  Allowable  Level  of  Foreign  FisNng  (TALFF). 

(3>lnitial  TAC  (ITAC)  ■  0.85  of  TAC;  initial  reserve  -  TAC  -  ITAC  ■  299,793  mL 
<4>DAP  -  domestic  annual  processing  -  fTAC. 

(sr^Other  flatfish”  include  all  flatfish  species  except  for  Pacific  halibut  (a  prohibited  species)  and  all  other  flatfish  species  that  have  a  separate 
specified  TAC  anrKxmt 

(6)  “Other  red  rockfish”  include  shortraker,  rougheye,  sharpchin,  arxl  northera 

n)“C)ther  rockfish”  include  Sebastes  and  Sebastolobus  species  except  for  Pacific  ocean  perch,  sharpchin,  northern,  shortraker,  and  rougheye. 
<8)“Other  species”  includes  sculpins,  sharks,  skates,  eulachon,  smelts,  capelin,  and  octopus. 

<9)W  is  the  western  Al  district;  C  is  the  central  Al  district;  arxl  E  is  the  eastern  At/Bering  Sea  subarea.  ^ 


A  brief  discussion  of  the  SSC’s 
revisions  to  the  ABCs  recommended  by 
the  Plan  Team  for  Aleutian  Basin 
pollock,  Atka  mackerel,  and  Greenland 
turbot  follows: 


Aleutian  Basin  pollock.  The  SSC 
concurred  in  the  Plan  Team's  concept 
that  the  Aleutian  Basin  (Bogoslof 
District)  pollock  stock  should  continue 
to  be  managed  separately  firom  the 


Bering  Sea  and  Aleutian  Islands  pollock 
stocks.  Accordingly,  separate  ABCs  and 
TACs  are  spedfi^  for  each  stock. 

Although  the  SSC  concurred  in  the 
Plan  Team’s  preliminary  biomass  and 
ABC  recommendations  for  the  Bering 
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Sea  and  Aleutian  Islands  pollock  stocks, 
the  SSC  did  not  concur  in  the  Plan 
Team’s  projected  estimate  of  1994 
biomass  for  Bogoslof  District  pollock. 

The  Plan  Team  used  new  survey 
information  to  estimate  a  1993  biomass 
of  600,000  mt.  The  SSC  assumed  that  no 
recruitment  will  occur  in  1993  or  1994, 
and  calculated  a  projected  biomass  for 
1994  of  491,000  mt  using  M  =  .02.  The 
SSC  then  calculated  the  Fo.js 
exploitation  rate  of  0.26  and  adjusted 
this  rate  downward  by  25  percent  to 
select  a  ratio  of  current  biomass  to 
optimal  biomass.  Multiplying  this  result 
(0.065)  by  491,000  yields  an  ABC  of 
32,000.  Due  to  lack  of  recruitment 
predicted  for  1993  and  1994  stocks,  the 
Council  recommended  a  proposed  TAC 
of  1,000  mt  to  provide  for  bycatch  in 
other  groundfish  (^rations. 

Atka  Mackerel  The  SSC  accepted  the 
Plan  Team’s  1994  estimate  of  ABC 
(245,000  mt),  although  it  expressed 
concern  that  the  time  series  of  trawl 
surveys  is  short  and  inconsistent  in  the 
extent  of  coverage.  The  SSC  also  was 
apprehensive  about  the  possible 
ecosystem  ramiBcations  of  an  increased 
catch  of  the  magnitude  proposed  by  the 
Plan  Team’s  estimate  of  1994  ABC.  In 
particular,  Atka  mackerel  is  a  prey 
species  of  northern  fur  seats,  a  species 
listed  as  depleted  under  the  Marine 
Mammal  Protection  Act,  and  Steller  sea 
lions,  a  species  listed  as  threatened 
under  the  Endangered  Species  Act.  The 
effect  of  a  large  increase  in  the  Atka 
mackerel  fishery  on  these  species  is 
presently  unclear.  Given  these  concerns, 
the  SSC  recommended  to  continue  its 
1992  and  1993  policy  to  phase  in  the 
Plan  Team’s  estimate  of  ABC  over  a  6- 
year  period  by  adopting  the  1993 
biomass  estimate  (816,000  mt)  and 
raising  the  exploitation  rate 
incrementally  during  this  period. 
According  to  this  policy,  the 
recommended  ABC  for  1994  is  122,500 
mt.  The  main  purpose  of  this  approach 
is  to  postpone  a  large  ABC  increase  until 
new  survey  estimates  are  available  to 
validate  exploitable  biomass  estimates. 

Amendment  28  to  the  BSAI FMP 
became  effective  August  11, 1993  (58  FR 
37660,  July  13, 1993).  This  amendment 
establishes  three  new  management 
districts  in  the  Aleutian  Islands  (AI) 
subarea  (western,  central,  and  eastern  AI 
districts)  for  the  purpose  of 
apportioning  TAC  of  groundfish.  To 
allow  for  improved  TAC  management, 
disperse  fishing  effort,  and  minimize  the 
potential  for  undesirable  effects  of 
concentrated  fishing  effort  on  Atka 
mackerel  stocks  and  marine  mammal 
predators,  the  Council  recommended 
the  proposed  TAC  for  Atka  mackerel  be 
divided  equally  among  the  western  AI 


district,  central  AI  district,  and  the 
eastern  AI  district/Bering  Sea  subarea. 
This  results  in  a  total  proposed  TAC  for 
Atka  mackerel  in  the  BSAI  of  40,425  mt, 
or  13,475  mt  each  for  the  western 
district,  central  district,  and  eastern 
district/Bering  Sea  subarea. 

Greenland  Turbot.  'The  Plan  Team 
used  a  new  stock  synthesis  model  to 
estimate  an  ABC  of  18,800  mt.  The  SSC 
agreed  with  the  use  of  this  model. 
However,  the  SSC  recommended  that 
ABC  be  set  at  7,000  mt  due  to  continued 
poor  recruitment  and  stock  abundance 
levels.  The  Council  concurred  with  this 
ABC  recommendation  and  set  the  TAC 
at  7,000  mt  for  this  species. 

Proposed  TAC  Specifications 

In  general,  the  Council  recommended 
TACs  for  individual  groundfish  species 
or  species  groups  be  set  at  either  the 
1993  TAC  level  or  the  1994  proposed 
ABC  amount.  The  Council  adopted  the 
1993  TAC  levels  for  all  species  except 
Atka  mackerel,  yellowfin  sole,  and 
Pacific  cod.  For  Atka  mackerel  and 
Pacific  cod,  the  Council  adopted  TACs 
at  the  proposed  1994  ABC  level.  For 
yellowfin  sole,  the  Council 
recommended  that  the  TAC  be  reduced 
from  the  ABC  (238,000  mt)  to  allow  for 
increases  in  the  Atka  mackerel  and 
Pacific  cod  TACs,  while  maintaining  the 
sum  of  the  total  TAC  within  the 
optimum  yield  range  of  1.4  million  to 
2.0  million  mt  (§  675.20(a)(2)). 

The  Council  has  expressed  concern 
about  localized  depletion  of  sablefish  in 
the  AI  and  has  requested  that  the  Plan 
Team  provide,  at  the  Council’s 
December  1993  meeting,  information  on 
apportioning  the  AI  sablefi^  TAC 
among  the  three  AI  districts  established 
under  Amendment  28, 

Apportionment  of  TAC 

As  required  by  §§  675.20(a)(3)  and 
675.20(a)(7)(i),  each  species’  "TAC 
initially  is  reduced  by  15  percent.  The 
sum  of  these  15  percent  amounts  is  the 
reserve.  The  reserve  is  not  designated  by 
species  or  species  group,  and  any 
amount  of  the  reserve  may  be 
reapportioned  to  a  target  species  or  the 
“other  species’’  category  during  the 
year,  providing  that  such 
reapportionments  do  not  result  in 
overfishing. 

The  initial  TAC  (ITAC)  for  each  target 
species  and  the  “other  species’’  category 
at  the  beginning  of  the  year,  which  is 
equal  to  85  percent  of  TAC,  is  then 
apportioned  between  the  domestic 
annual  harvest  (DAH)  category  and  the 
total  allowable  level  of  ft^ign  fishing 
(TALFF).  Each  DAH  amount  is  fiirther 
apportioned  between  two  categories  of 
U.S.  fishing  vessels.  The  domestic 


annual  processing  (DAP)  category 
includes  U.S.  vessels  that  process  catch 
on  board  or  deliver  it  to  U.S.  fish 
processors.  The  joint  venture  processing 
(JVP)  category  includes  U.S.  fishing 
vessels  working  in  joint  ventures  with 
foreign  processing  vessels  authorized  to 
receive  catches  in  the  exclusive 
economic  zone. 

In  consultation  with  the  Council,  the 
initial  amounts  of  DAP  and  JVP  ate 
determined  by  the  Director,  Alaska 
Region,  NMFS  (Regional  Director). 
Consistent  with  the  final  1991-1993 
initial  specifications,  the  Council 
recommended  that  1994  DAP 
specifications  be  set  equal  to  ITAC  and 
tliat  zero  amounts  of  groundfish  be 
allocated  to  JVP  and  TALPF.  In  making 
this  recommendation,  the  Council 
considered  the  capacity  of  DAP 
harvesting  and  processing  operations 
and  anticipates  that  1994  DAP 
operations  will  harvest  the  full  ITAC 
specified  for  each  BSAI  groundfish 
species  category. 

The  proposed  ABCs,  TACs,  ITACs, 
overfishing  levels  and  initial 
apportionments  of  groundfish  in  the 
BSAI  area  for  1994  are  given  in  Table  1. 
'These  proposed  specifications  are 
subject  to  change  as  a  result  of  public 
comment,  analysis  of  the  current 
biological  condition  of  the  groundfish 
stocks,  and  consultation  with  the 
Council  at  its  meeting  scheduled  for 
December  6-10, 1993. 

Regulations  at  §675.20(a)(7)(i)  require 
that  one  fourth  of  each  proposed  ITAC 
and  apportionment  thereof,  one  fourth 
of  each  prohibited  species  catch 
allowance,  and  the  first  seasonal 
allowance  of  pollock  be  in  effect  on 
January  1  on  an  interim  basis  and 
remain  in  effect  until  superseded  by  a 
Federal  Register  publication  of  final 
specifications.  Proposed  seasonal 
allowances  of  pollock  and  prohibited 
species  bycatch  allowances  are 
discussed  below.  'The  interim  ITAC 
specifications  for  the  1994  fishing  year 
are  25  percent  of  the  ITACs  listed  in 
Table  1. 

Apportionment  of  the  Pollock  TAC  to 
the  Inshore  and  Offshore  Components 
and  to  the  Western  Alaska  Community 
Development  Quota 

Regulations  at  §675.20(a)(2)(iii) 
require  that  the  proposed  1994  pollock 
ITAC  specified  for  the  BSAI  be  allocated 
35  percent  to  vessels  catching  pollock 
for  processing  by  the  inshore 
component  and  65  percent  to  vessels 
catching  pollock  for  processing  by  the 
ofishore  component  (table  2). 
Definitions  of  these  components  are 
found  at  §  675.2. 
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Table  2.— Seasonal  Allowances  of  the  Inshore  and  Offshore  Component  Allocations  of  Pollock  TACs  » 2 


Subarea 

TAC 

ITAC  3 

Roe  sea¬ 
son* 

Norvroe 

seasons 

Bering  Sea: 

InKhnre . 

386,750 

718,250 

1,105,000 

15,351 

28.509 

43,860 

298 

552 

850 

174,038 

323,212 

497,250 

15,351 

28,509 

43360 

298 

552 

850 

212,712. 

395,038. 

607,750. 

remainder. 

remairKler. 

remalTKler. 

remainder. 

remainder. 

remainder. 

OffKhnrn  . 

Aleutian  Islands: 

Inshore .  , 

1.300,000 

Off  <Uinre  .  , 

Bogoslof: 

Inshore . . , .  , 

51,600 

Offshore  . 

1,000 

>  TAC  -  total  allowable  catch. 

2  Based  on  an  allocatton  of  0.65  (TAC)  to  vessels  catching  pollock  for  processing  by  the  offshore  component  and  an  allocation  of  0.35  (TAC)  to 
vessels  catching  pollock  for  processing  by  ttie  Inshore  compcMWit 
3 ITAC  -  initia  TAC  -  0.85  of  TAC; 

^Jauiuary  1  through  April  15. 
sAugust  15  through  December  31. 


Regulations  at  §  675.20(a)(3)(ii) 
require  one-half  of  the  pollock  TAC 
placed  in  the  reserve  for  each  suharea  or 
district,  or  7.5  percent  of  each  TAC,  he 
assigned  to  a  Community  Development 
Quota  (CDQ)  reserve  for  each  sul^rea  or 
district.  Given  the  proposed  1994 
pollock  TACDs  recommended  by  the 
Council,  the  1994  CDQ  reserve  amoimts 
for  each  subarea  would  be  as  follows: 


BSAI  subarea 

Pollock  CDQ 

Bermg  Sea . 

97,500  ml 

Aleutian  Islaixls _ 

3,870  mt 

Bogoslol  . . 

74  mt 

Under  §  675.27  NMFS  may  allocate 
portions  of  the  1994  CDQ  reserve 
established  for  each  subarea  or  district 
to  eligible  Western  Alaska  communities 
or  groups  of  conununities  that  have  an 
approved  community  development  plan 
(CDP).  The  State  of  Alaska  received  six 
CDP  applications  pursuant  to  §  675.27 
and  State  of  Alaska  regulations  at  6  AAC 
93.  All  six  applications  were  submitted 
in  conformance  with  both  sets  of 
regulations  and  have  been  fully 
reviewed  by  the  State.  Pending  approval 
by  NMFS,  1994  allocations  of  the  CDQ 
reserve  to  the  successful  CDP  recipients 
will  be  published  in  the  Federal 
Register  prior  to  the  1994  fishing  year. 

Seasonal  Allowances  of  Pollock  TAC 

Under  §675.20(a)(2)(ii),  the  ITAC  of 
pollock  for  each  subarea  or  district  of 
the  BSAI  area  is  divided,  after 
subtraction  of  reserves  (§  675.20(a)(3)), 
into  two  allowances.  The  first  allowance 
will  be  available  for  directed  fishing 
from  January  1  to  April  15  (foe  season). 
The  second  allowance  will  be  available 
from  August  15  through  the  end  of  the 
fishing  year  (non-roe  season). 


The  Council  recommended  that  the 
1994  seasonal  allowances  of  pollock  he 
set  at  the  same  relative  levels  as  in  1993, 
or  45  percent  of  the  pollock  ITAC 
specified  for  each  management  subarea 
or  district  during  the  roe  season  and  55 
percent  during  the  non-roe  season. 
Seasonal  allowances  for  the  1994  CDQ 
pollock  fishery  were  not  discussed  but 
are  anticipated  to  be  set  at  the  same 
relative  levels  as  1993. 

When  sp>ecifying  seasonal  allowances 
of  the  pollock  TAC,  the  Council  and  the 
Secretary  consider  the  following  nine 
factors  as  listed  in  section  14.4.10  of  the 
FMP: 

1.  Estimated  monthly  pollock  catch 
and  efiort  in  prior  years; 

2.  Expected  changes  in  harvesting  and 
processing  capacity  and  associated 
pollock  catch; 

3.  (Current  estimates  of,  and  expected 
changes  in,  pollock  biomass  and  stock 
conditions;  conditions  of  marine 
mammal  stocks,  and  biomass  and  stock 
conditions  of  species  taken  as  bycatch 
in  directed  pollock  fisheries; 

4.  Potential  impacts  of  expected 
seasonal  fishing  for  pollock  on  pollock 
stocks,  marine  mammals,  and  stocks 
and  species  taken  as  bycatch  in  directed 
pollo^  fisheries; 

5.  The  need  to  obtain  fishery  data 
during  all  or  part  of  the  fishing  year; 

6.  Efiects  on  operating  costs  and  gross 
revenues; 

7.  The  need  to  spread  fishing  efiort 
over  the  year,  minimize  gear  conflicts, 
and  allow  participation  by  various 
elements  of  the  groundfish  fleet  and 
other  fisheries; 

8.  Potential  allocative  effects  among 
users  and  indirect  effects  on  coastal 
communities;  and 

9.  Other  biological  and  socioeconomic 
information  that  affects  the  consistency 


of  seasonal  pollock  harvests  with  the 
goals  and  objectives  of  the  FMP. 

The  Council  seeks  pubic  comment  on 
the  effects  of  the  recommended  seasonal 
allowances  with  respect  to  these  nine 
factors. 

Apportionment  of  Pollock  TAC  to  the 
Non-pelagic  Trawl  Gear  Fishery 

Regulations  under  §  675.24(c)(2) 
authorize  the  Secretary,  in  consultation 
with  the  (Council,  to  limit  the  amount  of 
pollock  TAC  that  may  be  taken  in  the 
directed  fishery  for  pollock  using  non- 
pelagic  trawl  gear.  This  authority  is 
intended  to  reduce  the  amount  of 
halibut  and  crab  bycatch  that  occurs  in 
non-pelagic  trawl  operations. 

The  Council  did  not  propose  to  limit 
the  amount  of  pollock  TA(Z  that  may  be 
taken  in  the  1994  directed  fishery  for 
pollock  by  vessels  using  non-pelagic 
trawl  gear.  At  its  December  1993 
meeting,  the  (Council  has  the  option  of 
restricting  the  amount  of  pollo^  that 
may  be  t^en  with  non-pelagic  trawl 
gear. 

Proposed  Allocation  of  the  Pacific  Cod 
TAC 

At  its  June  1993  meeting,  the  Council 
adopted  Amendment  24  to  the  FMP. 
This  amendment  would  authorize  fixed 
'  allocations  of  the  Pacific  cod  TAC 
among  vessels  using  trawl  gear,  hook- 
and-line  gear  or  pot  gear,  and  jig  gear. 
NMFS  has  submitted  the  proposed 
amendment  and  implementing 
regulations  to  the  Secretary  for  review 
and  approval.  The  propos^  rule  was 
published  in  the  F^eral  Register  on 
October  27, 1993  (FR  58  57803),  and 
includes  for  public  comment  and 
review,  proposed  1994  initial 
specifications  for  Pacific  cod  authorized 
under  Amendment  24.  If  the 
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amendment  and  its  implementing 
regulations  are  approved,  Hnal 
speciRcations  for  Pacific  cod  would  be 
published  with  the  final  rule 
implementing  Amendment  24  that 
would  supersede  those  in  effect  under 
the  current  specification  process. 

Allocation  of  Prohibited  Species  Catch 
(PSC)  Limits  Crab,  Halibut,  and  Herring 

PSC  limits  of  red  king  crab  and  C. 
bairdi  Tanner  crab  in  Bycatch 
Limitation  Zones  (50  CFR  675.2)  of  the 
Bering  Sea  subarea,  and  for  Pacific 
halibut  throughout  the  BSAI  area  are 
specified  under  §  675.21(a).  At  this  time 
the  1994  PSC  limits  are: 

— 200,000  red  king  crabs  applicable  to 
Zone  1; 

—one  million  C.  bairdi  Tanner  crabs 
applicable  to  Zone  1; 

— three  million  C.  bairdi  Tanner  crabs 
applicable  to  Zone  2; 

— 3,775  mt  mortality  of  Pacific  halibut 
applicable  to  the  BSAI  trawl  fisheries; 
and 

— 900  mt  mortality  of  Pacific  halibut  to 
non-trawl  fisheries  in  the  BSAI. 

The  PSC  limit  of  Pacific  herring 
caught  while  conducting  any  trawl 
operation,  for  groundfish  in  the  BSAI  is 
1  percent  of  the  annual  eastern  Bering 


Sea  herring  biomass.  At  this  time,  the 
best  estimate  of  1994  herring  biomass  is 
212,187  mt.  This  amount  was  derived 
using  1992  survey  data  and  an  aged 
structured  biomass  projection  niodel 
developed  by  the  Alaska  Department  of 
Fish  and  Came  (ADF&C).  Complete 
analysis  of  the  1993  spawning  data  by 
the  ADF&G  will  be  presented  during  the 
Council’s  December  1993  meeting.  The 
proposed  herring  PSC  limit  for  1994  is 
2,122  mt.  This  value  is  subject  to  change 
pending  an  updated  forecast  analysis  of 
1993  herring  biomass  that  will  be 
presented  to  the  Council  by  the  ADF&G 
during  the  Council’s  December  1993 
meeting. 

Regulations  imder  §  675.21(b^ 
authorize  the  apportionment  of  each 
PSC  limit  into  PSC  allowances  that  are 
assigned  to  specified  fishery  categories. 
Regulations  at  §675.21(b)(l)(iii) 
au^orize  the  apportionment  of  PSC 
limits  established  for  trawl  gear  fisheries 
to  seven  fishery  categories  (midwater 
pollock,  Greenland  tmbot/arrowtooih 
flounder/sableiish.  rock  sole/other 
flatfish,  yellowfin  sole,  rockfish.  Pacific 
cod,  and  bottom  pollock/ Atka  mackerel/ 
“other  species’’).  Regulations  at 
§  67S.21(bK2)(ii)  authorize  the 
apportionment  of  the  non-trawl  halibut 


PSC  limit  among  three  fishery  categories 
(Pacific  cod  hook-and-line  gear  fishery, 
groundfish  pot  gear  fishery,  and  other 
non-trawl  fisheries).  The  proposed  PSC 
allowances  are  listed  in  Table  3. 

In  1993,  the  Council  recommended  to 
exempt  groundfish  pot  gear  fisheries 
from  halibut  bycatch  restrictions 
because  of  the  low  halibut  bycatch 
mortality  rates  associated  with  these 
fisheries.  Ehiring  1992,  the  halibut 
mortality  associated  with  this 
groundfish  catch  was  only  5  mt.  based 
on  an  assumed  halibut  mortality  rate  of 
5  percent.  Given  this  small  amount  of 
bycatch  mortality  and  the  Coimcil’s 
desite  to  encourage  fishing  operations 
that  experience  low  halibut  mortality 
rates,  the  Coimcil  recommended  to 
continue  to  exempt  groundfish  pot  gear 
fisheries  horn  halibut  bycatch 
restrictions  during  1994. 

Regulations  at  §  675.20(aK7Ki)  require 
that  one-fourth  of  each  proposed  PSC 
allowance  be  made  avail^le  on  an 
interim  basis  for  harvest  at  the 
beginning  of  the  fishing  year  until 
superseded  by  the  final  initial 
specifications.  These  interm  PSC 
bycatch  allowances  are  25  percent  of  the 
annual  allowances  listed  in  Table  3. 


Table  3.— Proposed  1994  Prohibited  Speqes  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl 

Fisheries 

[25  Percent  of  the  Allowances  Listed  Below  Will  Bo  Made  Availatsle  on  an  Interim  Basis  January  t,  1994,  Until  Superseded  by  the  Final  1994 

Initial  Specifications) 


Trawl  fisheries 

Zone  1 

Zone  2 

BSAFwide 

Red  king  crab,  number  of  animals: 

Yellnwfin  sole  . .  . 

40.(XX) 

110,000 

— 

Rcksbl/ottiflflt  1  . , . . .  . 

Tijrh/aiTnw/<v<hl2  . .  . . , . . . . . . . 

Rorkfish  . . . . . 

0 

10,000 

40,000 

200,000 

175,000 

475.000 

0 

0 

175,000 

175,000 

1,000,000 

Pacific  cod  . ' . .  . 

PIck/Atka/othrs . 

C.  beufdi  Tarmer  crab,  number  of  animals: 

Yellowfin  sole . . . 

1,225,000 

200,000 

0 

0 

400,000 

1,150,000 

3,000,000 

Rcksol/othflat . . .  . . 

Turh/arrow/sahl  . . . . 

— 

Pacific  cod  . 

Ptck/Atka/othr . . . . . . . 

— 

Pacific  halibut.  rrxxtaBty  (mt): 

Yellowfin  sole . . . . . . . ,  , 

592 

568 

137 

201 

1,000 

1^57 

3.775 

1,534 

369 

0 

0 

Rcksoi/oth.flat  . . . . . . 

Turh/arrow/sahl  . 

Rockfish  . , . . . 

Pacific  cod  . . .  , 

Plck/Alka/othr . . . . 

Pacific  herring,  (mt): 

MkAvater  pollock  ...... . .  . .  .  .  . .  . 

Yellowfin  sole . 

— 

Rcksoi/olh.flat . . . . 

Turb/anow/sabt . . . . . . . . . 

Rockfish  . . . . . . . 

— 

9 

27 

193 

Pacific  cod  _ _ _ _ _ _ _ _ _ 

PtafcMIkatothr* . . . 
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Table  3.— Proposed  1994  Prohibited  Species  Bycatch  AaowANCES  for  the  BSAI  Trawl  and  Non-Trawl 

FISHERIE&— Continued  — 

|25  Percent  of  the  Altowances  Listed  Below  WM  Be  Made  AvaMabie  on  an  Interim  Basis  January  1, 1994,  Until  Superseded  by  the  Final  1994 

Initial  Specifications] 


Trawl  fisheries 


Total . . . . . . . . . 

Norvtrawl  fisheries: 

Pacific  halibuL  nxirtality  (mt); 

Pacific  Cod  hook-and-iine . . . . . . 

Other  ry)r>-trawl . . . . . . . 

Grourxifish  Pot  Gear . . 


'  Rock  sole  and  other  flatfish  Fishery  category. 

2  Greenland  turboL  arrowtooth  flounder,  arxl  sablefish  fishery  category. 

3  PoHock,  Atka  mackerel,  and  “other  species"  fishery  categoiiy. 

4  Pollock  other  than  mkJwater  pollock.  Atka  mackerel,  arxJ  “other  species”  fishery  category. 


Zone  2  BSAI-wide 


Proposed  seasonal  apportionments  of 
the  1994  Pacific  halibut  bycatch 
allowances  are  shown  in  Table  4.  At  this 
time  the  Council  recommended,  with 
the  exception  of  the  rockfish  fishery,  not 
to  apportion  halibut  by  season  for  trawl 
gear.  The  AP  recommended  that  the 
seasonal  apportionment  of  halibut  for 
the  direct^  rockhsh  fishing  during  the 
period  January  1  through  April  1  be  set 
at  zero.  Prohibiting  directed  Hshing  on 
these  species  is  necessary  to  avoid 
potentially  high  bycatch  rates  of  halibut 
and  address  overHshing  concerns  for 
certain  species  of  rockfish.  The  AP’s 


recommendation  is  intended  to  delay 
the  start  of  the  rockfish  Fishery  to 
provide  a  greater  opportunity  for 
participants  in  this  Fishery  to  more  fully 
harvest  TAG  amounts  of  all  rockfish 
species  under  existing  halibut  bycatch 
limitations.  The  Council  also 
recommended  that  the  halibut  bycatch 
mortality  allowance  specified  for  the 
Pacific  cod  hook-and-Jine  gear  fishery 
be  seasonally  apportioned.  The 
recommended  apportionment  (Table  4) 
is  based  on:  (1)  The  council’s 
anticipation  that  the  proposed 
allocation  of  PaciHc  cod  TAC  among 


gear  groups  under  Amendment  24  will 
be  approved;  (2)  most  of  the  hook-and- 
line  gear  effort  for  PaciFic  cod  will  occur 
during  the  first  half  of  1994;  and,  (3)  the 
Council’s  desire  to  limit  a  hook-and-line 
Hshery  for  Pacific  cod  during  summer 
months  when  halibut  bycatch  rates  are 
high. 

Prohibited  species  bycatch  allowances 
and  the  seasonal  apportionment  of  those 
allowances  will  be  subject  to  change  at 
the  December  1993  Council  meeting, 
pending  public  comment,  year-to-date 
information  on  bycatch  performance, 
and  updated  information  on  antidpated 
fishing  patterns  in  1994. 


Table  4.— Proposed  Seasonal  Apportionments  of  the  1994  Pacific  Halibut  Bycatch  Allowances  for  the 

BSAI  Trawl  and  Non-Trawl  Fisheries 

(All  Allowances  and  Apportionments  Other  Than  Those  on  January  1  and  December  31  Begin  arxt  End  at  12  Noon,  Alaska  Local  Time] 


Fishery 

Seasonal  bycatch  allowance  (mt  halibut) 

Trawf  Gear: 

Yellowfin  sole . . . . . . . . . . . 

592 

Rock  soteT'other  flatfish”  . . . . . . . 

588 

Turbot/arrowtooth  flounder/sabiefish  . . . . . 

137 

Rockfish. 

Jan.  01 -Apr.  01  . . . . . . . 

0 

Apr.  01-Jd.  01  . . . 

81 

Jul.  01 -Dec.  31  . 

120 

Total . 

201 

Pacific  cod  1 .000. 

Pollock/Atka  mackerelT'other  species” . - . — . . . 

1,257 

Total  Trawl  Halibut  Mortality . . .  -  -  . . . . 

.  3.775 

NorvTrav^  Gear 

Pacific  cod': 

Jem.  01-Apr.  01  . . . . 

685 

Apr.  01-Jui.  01  . . . - _ _ .... 

40 

Jul.  01-Dec.  31  . - . 

Remairxier 

I  Total . . . 

725 

Other  Non-trawl . . . 

175 

1  Total  Non-trawl  Halibul  Mortality _ _ _ _ 

900 

'  Pending  approval  of  Amendment  24.  a  seasonal  allocation  of  Pacific  cod  also  could  be  implemented  tor  1994. 


For  purposes  of  monitoring  the 
halibut  bycatch  mortality  allowances 
spedHed  in  Table  4,  the  Regional 
Director  will  use  observed  halibut 
bycatch  rates  and  reported  and  observed 


groundfish  catch  to  project  when  a 
fishery’s  halibut  bycatch  mortality 
allowance  is  reached.  The  Regional 
Director  will  monitor  the  fishery 
bycatch  mortality  allowances  using 


assumed  mortality  rates  that  are  based 
on  the  best  information  available, 
induding  that  contained  in  the  Final 
annual  SAFE  report. 
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The  best  information  available  on 
assumed  halibut  mortality  rates  is  based 
on  1990-1993  observer  data  and 
summarized  in  Table  5.  Assumed 
halibut  mortality  rates  for  halibut  PSC 
bycatch  in  1993  were  based  on  NMFS 
observer  data  from  1990-1991.  A 
discussion  on  the  derivation  of  these 
assumed  rates  is  presented  in  the 
preamble  to  the  final  rule  implementing 
Amendment  21  to  the  FMP  (58  FR 
14524,  March  18. 1993).  The 
International  Pacific  Halibut 
Commission  (IPHC)  analyzed 
preliminary  1993  data  on  Pacific  halibut 
condition  factors  collected  by  NMFS 
certified  observers.  Results  of  this 
analysis  suggest  that  halibut  mortality 
rates  for  trawl  and  pot  gear  fisheries  are 
unchanged  fit)m  those  assumed  for  1993 
(Table  5).  Except  for  the  hook-and-line 
Pacific  cod  fishery,  analysis  of  the  1993 
observer  data  also  suggests  that 
mortality  rates  for  the  hook-and-line 
gear  fisheries  generally  reflect  1993 
assumed  rates  (15  percent  for  observed 
vessels;  12.5  percent  for  unobserved 
vessels).  The  1993  observer  data  suggest 
that  the  mortality  rate  assumed  for 
observed  vessels  participating  in  the 
1993  Pacific  cod  fishery  (12.5  percent) 
was  too  low,  and  should  be  increased  to 
15^rcent  during  1994  (Table  5). 

The  EPHC  is  anticipated  to  provide 
additional  data  for  the  final  1993  SAFE 
report,  which  will  reflect  a  thorough 


analysis  of  debriefed  observer  data  fitjm 
the  1992  fisheries  to  further  assess 
mortality  rate  assumptions  for  1994. 
These  final  determinations  will  be 
published  in  the  Federal  Register  with 
the  final  1994  initial  specifications  of 
groundfish  TACs. 


Table  5.— Assumed  Pacific  Halibut 
Mortality  Rates  Proposed  for 
THE  BSAI  Fisheries  During  1994 


Unobserved 

Observed 

vessels 

vessels 

(percent) 

(percent) 

Hook-artd-Line 

Gear  Fisheries; 

BSAI  Pacific 

cod . 

BSAI  Greerv 

15.0 

15.0 

larxj  turbot  .. 

12.5 

15.0 

BSAI  sablefish 

12.5 

15.0 

Percent 

Trawl  Gear  Fisheries  (Proposed 
Mortality  rates  unchsuiged 

from  1993): 

Midwater  pollock  . 

Atka  markarAl  . 

80.0 

Rnrk  sole  . 

YAllnwfin  snl«  . 

OthAT  flatfish  . 

70.0 

Pacific  cod . 

Poltom  pnllnck  . 

Rnrkfish . . 

60.0 

Arrnwtnnth  flo^irvia*'  -  , . 

Greenland  turbot . 

Percent 

“Other  species”  and  sablefish 

40.0 

Pot  Gear  Fisheries . 

5.0 

Groundfish  PSC  Limits 

At  this  time,  no  groundfish  are 
proposed  to  be  allocated  to  either  JVP  or 
TALFF  and  specifications  of  groundfish 
PSC  limits  are  unnecessary.  No  PSC 
limits  for  groundfish  species  that  would 
be  applicable  to  JVP  and  TALFF 
fisheries,  as  authorized  by 
§  675.20(a)(6),  are  proposed  to  be 
specified  for  1994. 

Sablefish  Gear  Allocation 

Regulations  under  §  675.24(c)(1) 
allocate  sablefish  TACs  for  the  BSAI 
subareas  between  gear  types.  In  the 
Bering  Sea  subarea,  hook-and-line  and 
pot  gear  may  be  used  to  take  up  to  50 
percent  of  the  TAC  for  sablefish,  and 
trawl  gear  may  be  used  to  take  up  to  50 
percent  of  the  TAC  for  sablefish.  In  the 
Aleutian  Islands  subarea,  hook-and-line 
and  pot  gear  may  be  used  to  take  up  to 
75  percent  of  the  TAC  for  sablefish,  and 
trawl  gear  may  be  used  to  take  up  to  25 
percent  of  the  TAC  for  sablefish. 

If  the  initial  specifications  are 
adopted  for  the  1994  fishing  year,  gear 
allocations  of  sablefish  will  be 
apportioned  according  to  the  percentage 
shares  listed  in  Table  6  for  the  TAC  and 
ITACs  listed  in  Table  1. 


Table  6.— Proposed  1994  Gear  Shares  of  BSAI  Sablefish  TAC 


Subarea 

Gear 

Percent 
of  TAC 

Share  of 
TAC 
(mt) 

Share  of 
ITAC 
(mt)' 

Bering  Sea^ . 

Trawl . 

50 

750 

637 

Hook-and-line/pot  gear . 

50 

750 

638 

Aleutian  Islands  . 

Trawl . 

25 

650 

553 

Hook-and4ine/pot  gear . 

75 

1,950 

1,657 

’  Initial  TAC  (ITAC)  ■  0.85  of  TAC,  rounded  to  the  nearest  whole  mt;  0.15  of  TAC  is  apportioned  to  reserve.  The  sum  of  both  ITAC  gear 
shares  in  a  subarea  is  equal  to  the  ITAC  for  that  subarea  in  Table  1. 

2  Includes  Bogoslof  district. 


Closures  to  Directed  Fishing 

If  the  Regional  Director  establishes  a 
directed  fishing  allowance  and  that 
allowance  is  or  will  be  reached  before 
the  end  of  the  fishing  year  or,  with 
respect  to  pollock,  before  the  end  of  the 
fishing  season,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  subarea  or 
district  under  §  675.20(a)(8).  The 
Regional  Director  has  determined  that 
interim  TAC  amounts  of  groundfish 
specified  by  this  announcement  for 
s{>ecies  or  species  groups  identified  in 
Table  7  will  be  necessary  as  incidental 
catch  to  support  other  anticipated 
groundfish  fisheries  prior  to  the  time 


that  final  specifications  of  groundfish 
are  in  effect  for  the  1994  fishing  year. 
Therefore,  NMFS  is  prohibiting  directed 
fishing  for  those  target  species,  gears, 
and  components,  to  prevent  exceeding 
the  interim  amounts  of  groundfish  TACs 
specified.  These  closures  will  be 
implemented  for  the  period  that  the 
interim  specifications  of  groundfish 
TACs  are  effective  (from  January  1  until 
the  effective  date  of  the  final  1994 
groundfish  specifications). 


Table  7.— Closures  To  Directed 
Fishing  Under  1994  Interim  TACs’ 


Fishery  (All  Gear)  Closed 
Areets; 

Pollock . 

518. 

Pacific  Ocean  Perch . . . 

ALL  BSAI. 

Sharpchin/Northem  rockfish  . 

Al  Subarea. 

Shortraker/rougheye  rockfish 

Al  Subarea. 

Other  rockfish  2 

All  BSAI. 

Other  Red  rockfisha . 

Subarea. 

Bering  Sea. 

'These  closures  to  directed  fishina  are  in 
addition  to  closures  and  prohibitions  found  in 
regulations  at  50  CFR  part  675. 

2  “Other  rockfish”  include  Sebastes  and 
Setjastolotxjs  species  except  for  Pacific  ocean 
perch  and  the  ‘^other  red  rockfish”  species. 
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3  “Other  red  rockfish"  include  shortraker, 
rougheye,  sharpcNn,  arxl  northern. 

After  consideration  of  public 
comments  and  additional  scientific 
information  presented  at  its  December 

1993  meeting,  the  Council  may 
recommend  other  closures  to  directed 
fishing.  Additionally,  NMFS  may 
implement  other  closiues  at  the  time  the 
final  specifications  of  groundflsh  TACs 
for  1994  are  promulgated  or  during  the 

1994  fishing  year  as  necessary  for 
effective  management. 

Other  Matters 

This  action  is  authorized  under  50 
CFR  611.93(b)  and  675.20,  complies 


with  E.0. 12866,  and  is  covered  by  the 
regulatory  flexibility  analysis  prepared 
for  the  implementing  regulations. 

A  draft  environmental  assessment 
(EA)  on  the  allowable  harvest  levels  set 
forth  in  the  final  1993  SAFE  report  will 
be  available  for  public  review  at  the 
December  6-10, 1993,  Council  meeting. 
After  the  December  meeting,  a  final  EA 
will  be  prepared  on  the  final  1994  TAC 
amounts  recommended  by  the  Council. 

Consultation  pursuant  to  section  7  of 
the  Endangered  Species  Act  has  been 
initiated  for  the  1994  BSAI  initial 
specifications. 


List  of  Subfects 
50  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801,  et  seq. 

Dated;  November  10, 1993. 

Gary  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

IFR  Doc.  93-28170  Filed  11-10-93;  4:34  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerKy  decisions  and 
rulings,  delegations  of  authority,  filirtg  of 
petitiorts  and  applications  and  ager)cy 
statements  of  organization  ar)d  functions  are 
examples  of  documents  appecuing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapection 
Service 

[Docket  No.  93-0aT-1] 

General  Conference  Committee  of  the 
National  Poultry  Improvement  Plan; 
Renewal 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  renewal. 

SUMMARY:  We  are  giving  notice  that  the 
Secretary  of  Agriculture  has  renewed 
the  General  Conference  Committee  of 
the  National  Poultry  Improvement  Plan 
(Committee)  for  a  2-year  period.  The 
Secretary  has  determined  that  the 
Committee  is  necessary  and  in  the 
public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Andrew  Rhorer,  Senior  Coordinator, 
National  Poultry  Improvement  Plan,  VS, 
APHIS,  USDA,  room  205,  Federal 
Building,  6525  Belcrest  Road. 
Hyattsville,  MD  20782  (301)  436-7768. 
SUPPLEMENTARY  INFORMATION:  We  are 
giving  notice  that  the  Secretary  of 
Agriculture  has  renewed  the  General 
Conference  Committee  of  the  National 
Poultry  Improvement  Plan  (Committee) 
for  a  2-year  period.  The  purpose  of  this 
Committee  is  to  maintain  and  ensure 
industry  involvement  in  Federal 
administration  of  matters  pertaining  to 
poultry  health. 

The  Committee  Chairperson  and  the 
Vice  Chairperson  shall  he  elected  by  the 
Committee  from  among  its  members. 
There  are  seven  members  on  the 
Committee  with  4-year  staggered  terms. 
This  Committee  differs  somewhat  from 
other  advisory  committees  in  the 
selection  process  and  composition  of  its 
membersUp.  The  poultry  industry 
elects  the  members  to  the  Committee. 
The  members  represent  six  geog^hic 
areas  with  one  member-at-large.  The 
membership  is  not  subject  to  the  U.S. 


Department  of  Agriculture’s  review,  and 
a  formal  request  for  nominations  for 
membership  is  not  published  in  the 
Federal  Register. 

Done  in  Washington,  DC,  this  4  day  of 
November.  1993. 

Wardell  C  Townsend,  |r.. 

Assistant  Secwtary  for  Administration. 

(FR  Doc  93-28268  Filed  11-16-93;  8:45  aid] 
MUiNQ  COOC 

Rural  Electrification  Administration 

Seminole  Electric  Cooperative,  Inc., 
Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement 

AGENCY:  Rurarl  Electrification 
Administration,  USDA. 

ACTION:  Notice  of  intent  to  prepare  a 
supplemental  Environmental  Impact 
Statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.),  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  NEPA  (40  CPU  parts 
1550-1508),  and  REA  Environmental 
PoUcies  and  Procedures  (7  CFR  part 
1794)  intends  to  prepare  a  supplemental 
environmental  impact  statement  for  its 
Federal  action  related  to  a  proposal  by 
Seminole  Electric  Cooperative,  Inc. 
(SEQ),  to  own  and  operate  a  new  440- 
megawatt  (MW)  combined  cycle  power 
plant.  REA  may  provide  financing 
assistance  to  Seminole  for  project 
construction  costs  or  take  other 
approval  actions  that  would  be 
necessary  for  the  project  to  be 
constructed.  The  Environmental 
Protection  Agency  (EPA)  will  be  a 
cooperating  agency  in  the  preparation  of 
the  supplemental  environmental  impact 
statement  because  of  its  action  related  to 
the  modification  of  the  National 
Pollution  Discharge  Elimination  System 
Permit  for  the  Hardee  Power  Station. 

The  proposed  impact  statement  will  be 
a  supplement  to  ^e  final  environmental 
impact  statement  prepared  for  the 
Hardee  Power  Station  by  REA,  EPA,  and 
the  Federal  Energy  Regulatory 
Commission  complete  in  January  of 
1991.  The  supplemental  environmental 
impact  statement  will  be  made  available 
for  public  review  in  draft  and  final 
version.  The  public  will  have  an 
opportunity  to  comment  on  both 


versions.  It  is  anticipated  that  a  draft 
document  will  be  available  sometime 
during  the  third  quarter  of  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Chief, 

Environmental  Compliance  Branch, 
Electric  Staff  Division,  room  1246, 

South  Agriculture  Building,  Rural 
Electrification  Administration, 
Washington,  DC  20250,  telephone  (202) 
720-1784. 

SUPPLEMENTARY  INFORMATION:  Seminole 
is  planning  to  own  and  operate  a  new 
440-megawatt  (MW)  combined  cycle 
power  plant  to  be  known  as  the  Hardee 
Power  Station  Unit  3.  This  project 
would  be  constructed  on  the  site  of  the 
existing  295  MW  Hardee  Power  Station. 
The  Hardee  Unit  3  project  would  be 
constructed  imder  a  turnkey  agreement 
with  Westinghouse  Electric  Corporation 
and  Black  &  Veatch  Construction,  Inc., 
at  a  cost  of  $315  million.  The  Hardee 
Unit  3  project  would  consist  of  a  highly 
efficient  combined  cycle  unit  made  up 
of  two  150  MW  Westinghouse  Model 
501F  combustion  turbines.  Exhaust  heat 
frnm  the  CTs  is  proposed  to  be  captured 
and  “recycled”  through  heat  recovery 
steam  generators  whi^  would  produce 
steam  to  power  a  single  steam  turbine 
and  generate  an  additional  140  MW  of 
electricity. 

The  Hardee  Unit  3  project  is  proposed 
to  be  built  on  the  1,300  acre  HaMee 
Power  Station  site,  which  straddles  the 
Hardee  and  Polk  County  lines, 
approximately  9  miles  northwest  of 
Wauchula  and  16  miles  south-southwest 
of  Bartow.  This  site  has  been 
extensively  mined  for  phosphate  and 
has  been  previously  certified  pursuant 
to  the  Florida  Electric  Power  Plant 
Siting  Act  for  the  construction  of  a  660 
MW  power  plant.  This  site  is  owned  by 
a  Seminole  subsidiary  and  is  the 
location  of  an  existing  295  MW 
combined  cycle  power  plant.  Locating 
the  Hardee  Unit  3  project  on  the  same 
site  as  the  existing  295  MW  plant  would 
allow  SEQ  to  utilize  on-site  facilities  as 
the  existing  570  acre  cooling  reservoir, 
substation,  and  transmission  lines. 

The  primary  fuel  for  the  Hardee  Unit 
3  project  is  proposed  to  be  natural  gas, 
with  low-sulfur  distillate  fuel  oil  as  a 
backup.  Through  the  use  of  natural  gas 
as  the  primary  fuel  and  the  installation 
of  dry  low  nitrogen  oxide  comhustors, 
the  Hardee  Unit  3  project  would 
represent  the  state  of  l^e  art  in  air 
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emissions  control  for  the  electric  power 
industry. 

Alternatives  to  the  proposed 
construction  such  as  pur^ase  power, 
conservation  (demand  side 
management),  other  generation 
technologies,  size,  and  timing  options 
will  be  disfnissed  in  an  Alternative 
Analysis  to  be  prepared  by  SECl  and 
submitted  to  REA.  The  draft  and  final 
supplemental  environmental  impact 
statements  will  include  a  section  on 
alternatives. 

Comments  and  questions  regarding 
the  scope  of  the  proposed  project  should 
be  submitted  in  writing  to  REA  at  the 
address  provided  herein  or  to  Mr. 
Michael  P.  Opalinski,  Manager  of 
Environmental  Affairs,  Seminole 
Electric  Cooperative,  Inc.,  P.O.  Box 
272000,  Tampa,  Florida  33688-2000. 

Any  final  action  by  REA  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  regulations  and  completion  of 
Environmental  procedures  as  prescribed 
by  Council  on  Environmental  Quality 
and  REA  environmental  policies  and 
procedures  as  applicable. 

Dated:  November  9, 1993. 

Robert  Peters, 

Action  Administrator. 

|FR  Doc.  93-28181  Fiied  11-16-93;  8:45  ami 
BILLMO  CODE  3410->S-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

[Docket  Nos.  1101-01  and  1102-01] 

The  Sound  You  Company,  Ltd.  and 
Yuzo  Oshima;  Administrative  Review 
and  Order 

Summary 

Pursuant  to  the  July  30, 1993  Decision 
and  Order  on  Remand  of  the 
Administrative  Law  Judge  (ALJ)  (whidi 
is  attached  hereto),  the  Sound  You 
Company,  Ltd.,  and  its  president,  Yuzo 
Oshima  (individually,  and  doing 
business  as  the  Sound  You  Company, 
Ltd.)  are  hereby  denied  all  export 
privileges  in  the  United  States  for  a 
period  of  twenty  (20)  years,  based  on 
three  violations  of  the  Export 
Administration  Regulations. 

Discussion 

This  case  concerns  four  charges  of 
violating  the  Export  Administration 
Regulations  (EAR).  The  first  and  second 
charges  allege  that  Respondents  violated 
§§  787.2  and  787.3(a)  of  the  EAR,  which 
provide,  respectively,  that 


No  person  may  cause,  or  aid,  abet,  counsel, 
amunand,  induce,  procure  or  pennit  the 
doing  of  any  act  (prohibited  by  the  EAR), 
and 

No  person  may  do  any  act  that  solicits  the 
commission  of,  or  that  constitutes  an  attompt 
to  bring  about  (a  violation  of  the  EAR). 

The  third  charge  was  based  on 
§  787.4,  which  provides  that 

No  person  may  order,  buy,  receive, 
conceal,  store,  use,  sell,  loan,  dispose  of, 
transfer,  transport,  Bnance,  fbrw^,  or 
otherwise  service,  in  whole  or  in  part,  any 
conunodity  or  technical  data  exported  or  to 
be  exported  from  the  United  States  or  which 
is  otherwise  subject  to  the  Export 
Administration  Regulations,  with  a 
knowledge  or  reason  to  know  that  a  violation 
of  the  (EARl  has  occurred,  is  about  to  occrir, 
or  is  intended  to  occur  with  respect  to  any 
transaction. 

Th9  fourth  charge  was  based  on 
§  787.5(b),  which  provides  that 

No  person  nray  engage  in  any  transaction 
or  take  any  other  action,  either 
independently  or  through  any  other  person, 
with  intent  to  evade  the  provisions  of  the 
(EAR). 

The  ALJ’s  initial  (February  12, 1992) 
Decision  and  Order  found  that  the 
Respondents  had  violated  the  EAR  as 
alleged  in  all  four  charges.  He 
commended  that  the  Respondents  be 
denied  export  privileges  for  a  period  of 
20  years.  However,  the  Acting  Under 
Secretary  remanded  the  decision  to  the 
ALJ  for  mrther  consideration.  In  his  July 
30. 1993  Decision  and  Order  on 
Remand,  the  ALJ  addressed  the  most 
substantantive  arguments  set  forth  in 
the  Acting  Under  Secretary’s  decision, 
and  upheld  his  earlier  decision  as  to  the 
first  three  charges.  However,  he  reversed 
his  earlier  decision  on  the  fourth  charge, 
finding  that  the  record  provided 
insufficient  evidence  to  support  his 
earlier  determination  that  the 
Respondents  had  violated  §  787.5(b)  as 
allesed. 

Tne  ALJ's  Decision  and  Order  on 
Remand  is  hereby  affirmed. 

Order 

On  July  30. 1993,  the  ALJ  entered  his 
Decision  and  Order  on  Remand  in  the 
above-referenced  matter.  Having 
examined  the  record,  and  based  on  the 
facts  in  these  cases,  I  hereby  affirm  the 
ALJ’s  recommended  Order  that: 

I.  For  a  period  of  20  years  fiem  the 
date  of  this  Order.  Respondents.  The 
Sound  You  Company,  Ltd.,  and  its 
president,  Yuzo  Oshima,  with  addresses 
at:  Tatsuno-Nishitenma  Building,  3-1-6, 
Nishifenma;  Kita-ku,  Osaka,  Japan,  and 
all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  deni^  all 
privileges  of  participating,  directly  or 


indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  export^  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  othei^se 
subje^  to  the  Export  Administration 
lations. 

Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  alnroad,  shall  include,  but  not 
be  limited  to.  participation: 

(i)  As  a  party  or  aa  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  licensee  or 
export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to.  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing, 
using,  or  disposing  of,  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported  from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Export  Administration  Act  and 
implementing  Export  Administration 
Reflations. 

ni.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

IV.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent(s)  appear  or  participate,  in 
any  manner  ot  capacity,  are  her^y 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent(s)’  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
fit)m  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
tec^ical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 


* 
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negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  b^alf  of  or  in 
any  association  with  any  respondent  or 
any  related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have  any 
interest  or  participation  therein,  directly 
or  indirectly: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper’s  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(ii)  Order,  Imy.  receive,  use.  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  frnance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transdiipment  or  diversion  of  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  Unit^  States. 

Dated:  November  4, 1993. 

Barry  E.  Carter, 

Acting  Under  Secretary  for  Export 
Administration. 

Decision  and  Order  on  Remand 

Appearance  for  Respondents:  Yuxo 
Oshima,  President,  Pro  Se,  The  Sound  You 
Company,  Ltd.,  Tatsuno-Nishitenma 
Building,  3-1-6,  Nishitenma,  Kita-ku,  Osaka, 
lapan. 

Appearance  for  Agency:  Anthony  Hicks, 
Esq..  Office  of  Chief  Counsel  for  Export 
Administration.  U.S.  Department  of 
Commerce,  Suite  H-3639, 14th  k 
Constitution  Ave.,  NW.,  Washington,  DC 
20230. 

Preliminary  Statement 

By  separate  charging  letters  issued 
F^ruary  6. 1991  the  Office  of  Export 
Enforcement,  Bureau  of  Export 
Administration.  United  States 
Department  of  Coihmerce,  initiated 
administrative  proceedings  against  Yuzo 
Oshima  (Oshima)  and  The  Sound  You 
Company,  Ltd.  (^und  You)  pursuant  to 
the  Export  Administration  Act  of  1979, 
as  amended  (currently  codified  at  50 
U.S.C.  app.  2401-2420  (supp.  1991)  (the 
Act),  and  the  Export  Adiministration 
Regulations.!  Respondent  Yuzo  Oshima 
and  Respondent  ^und  You  Company. 
Ltd.  responded  to  their  respective 
charging  letters  by  filing  a  document 
entitled  “Statement  of  Defense”  with 


>  The  Act  expired  on  September  30, 1990.  Under 
1  U.S.C  §  109,  violetioni  committed  while  the  Act 
was  in  effect  remain  litigable.  Execudve  Order 
12730  (55  FR  40373,  October  2, 1990)  continued  the 
Regulations  in  efiact  under  the  Intametiaiiei 
Emergency  Economic  Poereta  Act  (50  U.S.CA. 

§§  1701-1706  ISupp.  19901).  The  Act  was 
reauthorized  fay  Pub.  L  103-34,  dated  May  31, 

1993. 


this  Tribunal  on  March  12. 1991.  On 

May  16,  this  Tribunal  issued  a  _ 

scheduling  order  pursuant  to  15  CFR 
788.14.  The  Respondents  requested  this 
adjudication  be  made  without  a  hearing, 
pursuant  to  that  section  of  the 
Regulations.  ’The  Agency  did  not  request 
a  hearing.  This  matter  was  therefore 
present^  for  determination  upon  the 
submissions  of  the  parties.  Following  a 
number  of  postponements,  exchanges  of 
records  ana  submissions  were 
completed.  The  record  closed  on 
Octc^r  3, 1991  for  determination  on 
the  submissions  of  all  parties.  Because 
the  allegations  in  the  cWrging  letters  are 
the  same  as  to  both  of  the  Respondents, 
the  cases  were  consolidated  for 
di^osition. 

’The  charging  letters  allege  that 
between  February  20, 1990  and  June  19, 
1990,  the  Respondents  committ^  four 
violations  of  the  Regulations.  Charges 
One  and  Two  allege  in  the  time 
specified  that: 

Respondents  requested  the  Intel 
Corporation  to  export,  dispose  of,  direct 
or  ship  U.S.-origin  Intel  80386 
microprocessors  (CPU-386 
microprocessors)  to  Oshima ‘s  and 
Sound  You’s  client  in  North  Korea 
without  the  validated  license  required 
by  §  772.1fo).  Sound  You.  throu^ 
Oshima,  did  an  act  that  solicited  Intel  to 
commit  a  violation  of  the  Regulations, 
thereby  violating  §  787.3(a)  of  the 
Regulations;  and  did  an  act  that 
counseled,  commanded,  or  induced  the 
doing  of  an  act  prohibited  by  §  787.2  of 
the  Regulations. 

Charge  Three  alleges  that: 

Respondents  ordered  the  above- 
mentioned  80386-25  microprocessors 
with  knowledge  or  reason  to  know  that 
a  validated  license  was  required  by 
§  772.1(b)  for  the  export  from  the  United 
States  to  North  Korea  and  that 
Respondents  intended  to  export  the 
CPU-386  without  obtaining  such 
validated  license.  The  Respondents 
knew  or  had  reason  to  know  that  a 
violation  was  about  to  occur  or  was 
intended  to  occur,  and  thereby 
committed  one  violation  of  §  787.4  of 
the  Regulations. 

Charm  Four  alleges  that: 

With  uowledge  that  such  action  was 
prohibited,  Respondents  hired  lawyers 
and/or  other  persons  to  establish 
entities  as  intermediate  destinations  in 
other  countries  from  which 
Respondents  intended  to  ship  the  CPU- 
386s  to  North  Korea  without  the 
required  validated  license.  In  so  doing. 
Respondents  engaged  in  transactions  or 
took  action,  throu^  other  persons,  with 
the  intent  to  evade  the  Regulations,  and 
thereby  committed  one  violation  of 
Section  787.5(b)  of  the  Regulations. 


A  Decision  and  Order  by  the 
Administrative  Law  Judge  issued  on 
February  12, 1992.  It  was  vacated  and 
remanded  by  the  Acting  Under 
Secretary  for  Export  Administration  on 
March  13, 1991.  The  concerns  expressed 
in  the  Remand  and  the  substance  of  the 
February  12, 1992,  Decision  are 
address^  herein. 

Facts 

By  telefacsimile  letter  dated  February 
20, 1990,  with  the  return  address  of 
“Sound  You  Co.,  Ltd.”,  Yuzo  Oshima, 
president  of  Sound  You  Company.  Ltd., 
asked  the  Intel  Corporation  to  export  for 
him  800,000  units  of  “CPU-386"  *  to 
North  Korea  (Agency  Ex.  2).  The  CPU- 
386  is  a  high-performance 
microprocessor,  which  at  the  time  of  the 
request  by  Sound  You,  was  a  scarce 
commodity,  and  part  of  the  Commodity 
Control  List  under  ECCN  1564A3  for 
reasons  of  national  security  (Agency  Ex. 
3  at  2, 4).  Office  of  Export  Enforcement 
documents  regarding  licensing 
determinations  for  the  microprocessors 
indicate  a  presumption  that  exports  to 
North  Korea  would  be  denied.  A  direct 
request  for  licensing  determination 
made  on  March  13, 1990  reflects  that 
the  control  of  the  product  was  for 
national  security  reasons  (Agency  Ex.  4 
at  1).  Another  request  for  licensing 
determination  for  export  to  North  Korea 
for  the  time  period  of  January  1, 1990 
to  December  31. 1990,  also  reflects  a 
presumption  of  denial  (Agency  Ex.  4  at 
2).* 

In  his  letter  to  Intel,  Respondent 
Oshima  stated  that  his  client  was  in 
North  Korea  and  that  he  knew  “COCOM 
regulations"  prohibited  export  of  such 
shipments  to  a  Communist  country 
(Agency  Ex.  2).  Respondent  Oshima, 
aware  of  and  concerned  with 
restrictions  on  the  export  of  the  . 
microprocessor  from  Japan  and 
suggested  alternatives  to  his  taking 
delivery  in  Japan  (Id.).  Moreover, 
Respondent  wrote  that  he  "would  like 
to  see  the  business  transaction  in  any 
way  possible"  (/d.).  At  this  early  stage, 
it  is  not  articulated  whether 
Respondents  were  aware  of  the  U.S. 
laws  governing  the  exportation  of  this 
product. 

On  February  22,  a  special  agent  with 
the  Office  of  Export  Enforcement  (OEE) 
commenced  an  investigation  into  the 


*The  CPU-Sae  is  variously  referred  to  as  the  368 
microprocessor,  the  8066  microprocessor  and  the 
80386  microprocessor.  The  CPU-386  is  also 
referred  to  as  the  CPU-386-25.  The  suffix  refers  to 
the  speed  of  the  microprocessor. 

*  "ECCN"  refers  to  export  conunodity  control 
number. 

*  The  signature  of  the  engineer  on  this  request  is 
dated  what  appears  to  be  7-18-91. 
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activities  of  Sound  You  and  Oshima. 
Intel  assigned  one  of  its  employees  to 
assume  the  role  of  a  fictitious  mariceting 
executive,  “Leonard  Garcia,”  during  the 
investigation  (Agency  Ex.  3). 

On  March  13, 1990,  Intel,  through  its 
Director  of  Strategic  Marketing, 
responded  by  facsimile  letter  to  Oshima 
(Agency  Ex.  6).  In  that  letter,  Intel 
dearly  informed  Respondent  that  the 
CPU-386  is  regulated  by  “the  United 
States  and  COCC^”  and  could  “only  be 
exported  from  the  United  States  under 
a  Department  of  Commerce  Export 
License"  (Id.).  The  letter  further 
requested  particulars  of  the 
Respondents*  U.S.  agents  as  a  suggested 
means  of  expediting  delivery  and 
advised  Oshima  that  Leonard  Garcia,  a 
fictitious  name  for  the  investigator  in 
this  matter,  would  be  handling  his 
account  (Id.).  On  March  16, 1990, 
Oshima  responded  on  Sovmd  You 
Company,  Ltd.  letterhead.  He  clarified 
the  r^uested  amount  of  units  as 
800,000  and  suggested  a  delivery 
schedule  of  80,000  per  month  for  10 
months.  Oshima  agdn  made  reference 
to  the  ultimate  user  in  Pyongyoung, 
North  Korea,  noting  that  the  units  were 
to  be  used  in  the  manufacture  of 
telephone  switchboards  (Agency  Ex.  7). 
No  mention  was  made  regarding  export 
licensing  requirements:  however. 
Respondents  requested  that  Intel  deal 
directly  with  the  North  Korea 
corporation  through  the  intermediation 
of  ^und  You  (Id.). 

On  April  2, 1990,  Intel  responded 
through  its  named  employee,  Leonard 
Garcia,  and  reiterated  that  the  Export 
Administration  Regulations  prohibited 
the  export  of  the  CPU-3868  to  North 
Korea  (Agency  Ex.  8).  Garcia  submitted 
that  he  would  woric  with  Sound  You 
“and  a  representative  of  DPRK  to  fill 
this  order  and  move  these  units  to  a 
delivery  point  mutually  acceptable 
between  the  three  of  us,  whereby  you 
(Oshima]  can  arrange  for  reexport  to 
Pyongyoung,  North  Korea”  (/a.).  In  the 
same  letter,  Garcia  told  Oshima  that  his 
services  and  those  of  the  finight 
forwarder  would  require  a  “cash 
inducement”  of  $5.00  per  unit.s  He  also 
informed  Oshima  that  no  one  else  at 
Intel  knew  that  the  order  was  destined 
for  North  Korea  and  he  requested  that 
“all  incoming  correspondence'*  with 
regard  to  Oshima's  account  be  sent 
“only”  to  him  (/d.). 

On  April  5, 1990,  Garcia  placed  an 
overseas  telephone  call  to  Oshima,  who 

s  With  the  cost  per  unit  quoted  at  $290,  the  total 
cost  for  800,000  imits,  without  fees,  was  in  the 
order  of  $232,000^00.  The  “cash  inducemntt"  of 
$5  per  unit  amounted  to  $4,000,000  for  800,000 
units! 


provided  his  own  interpreter.*  The  Intel 
accoimt  representative,  Garcia,  did  not 
speak  Japanese.  Respondent  Oshima 
apparently  had  a  very  limited  command 
of  English  (Agency  ^  3  at  3).  Much  of 
the  evidence  in  the  record  is  compf)8ed 
of,  or  derives  from,  the  taped  telephone 
conversations  between  Garcia  and 
Respondent  Oshima.  During  the  April  5 
conversation,  Oshima  stated  that  he 
knew  that  the  export  of  the  CPU-386s 
to  North  Korea  was  prohibited  under 
COOOM  "regulations”  and  asked  if 
there  was  any  way  that  the  CPU-386s 
could  be  shipped  directly,  or  indire^y 
through  Moscow,  Peking,  Bulgaria  or 
Czechoslovakia  to  North  Korea  (Agency 
Ex.  9  at  2, 3, 4).  Oshima  made  it  clear 
that  he  did  not  want  the  CPU-386s  to 
enter  Japan  and  that  none  of  the 
meetings  in  connection  with  his 
acquisition  of  the  CPU-3868  should  take 
place  in  Japan  because  the  COCOM 
regulations  were  strictly  enforced  there. 

On  May  1, 1190,  Oshima  stated  that 
Sound  You  had  hired  some  attorneys  to 
establish  North  Korea  representatives  in 
countries  to  which  the  (TU-386S  could 
be  shipped,  at  which  point  the  Soimd 
You  would  be  doing  business  with 
North  Korea  in  foreign  territory  beycmd 
COOOM  jurisdiction.  Oshima  noted  that 
a  final  determination  regarding  the 
legality  of  this  scheme  had  not  been 
made  (Agency  Ex.  10  at  3, 4,  5).  In 
response,  Intel  informed  Oshima  that 
Intel  could  not  lawfully  ship  the  CPU- 
3868  to  North  Korea  through  other 
countries  (Agency  Ex.  10  at  5).  Oshima 
responded  saying  that  he  wanted  to 
proceed  with  the  purchase  of  the  CPU- 
386s  even  through  he  knew  that  it  was 
unlawful  to  export  those 
microprocessors  to  North  Korea  imder 
U.S.  law  (Id.).  Oshima's  primary 
concern  seemed  to  be  his  liability  under 
the  law  of  Japan:  he  apparently 
discoimted  Ms  liability  imder  U.S.  law 
and  did  not  concern  himself  with  Intel's 
liability  (Agency  Ex.  10  at  4, 5).  At 
Garcia's  suggestion,  O^ma  expressed  a 
preference  for  obtaining  a  U.S.  export 
license  to  give  “the  appearance  that 
everything  was  legal,”  but  again 
asserted  that  any  such  action  must 
conform  with  Japanese  law  (Agency  Ex. 
10  at  5:  Respondents'  Statement  of 
Defense,  march  12, 1991,  at  8). 

Conservations  and  correspondence 
during  the  remainder  of  May  addressed 
currency  problems  and  delivery 
schedules.  During  a  conversation  taped 
May  7, 1990,  Garcia  informed  Oshima 
that  Intel  could  not  ship  directly  to 

■  Several  difierent  inteqiretera  were  used  In  the 
seriet  of  tdephone  conversations:  at  Urnas  the 
interpreters  were  {nrovided  by  Intel  and  at  other 
times  by  Sound  You. 


Peking,  Bulgaria,  or  Moscow  due  to 
COCOM  regulations.  In  response  to 
Garda's  query  of  where  Intel  should 
deliver  the  product,  Oshima  advised 
that  he  would  study  the  question 
(Agency  Audiotape  dated  5/7/90). 

On  June  6, 1990,  Oshima  informed 
Intel  ^  facsimile  letter  that  he  would 
pay  for  the  CPU-386s  in  cash  and  that 
he  would  travel  to  the  United  States  to 
accept  the  first  delivery  of  1,000  units 
(Agency  Ex.  11).  In  a  telephone 
conversation  held  June  13, 1990,  Garda 
acknowledged  receipt  of  the  fax  and 
objected  to  the  quantity  requested:  an 
accord  was  reached  that  O^ima  would 
take  delivery  of  10,000  units  in  the 
United  States  and  that  the  price  would 
be  reduced  to  $190  (plus  Giarda's  $5 
"commission”)  to  pay  for  two  "go- 
betweens”  between  Oshima  and  North 
Korea  who  also  required  “commissions” 
(Agency  Audiotape  dated  6/13/90).  The 
presence  of  a  “go-between”  was  also 
mentioned  in  a  telephone  conversation 
the  next  day  (Agency  Audiotape  dated 
6/14/90). 

On  June  15, 1990,  Garda 
communicated  with  Oshima  by 
facsimile  letter  stating  that  he  would  be 
able  to  sell  him  the  dPU-386s  but  that 
it  would  be  very  risky  for  him  because 
the  transaction  was  unlawful.  Garda 
recommended  that  "you  and  your 
business  assodates  be  discreet  while 
visiting  Intel  in  San  Frandsco  and  not 
mention  North  Korea  to  anyone  else  at 
Intel  other  than  myself  (Agency  Ex. 

12). 

On  or  about  June  18, 1990,  Oshima 
submitted  a  letter  and  facsimile 
purdiase  order  to  Intel  for  120,000 
CPU-386S,  with  a  total  purdiase  price 
of  $23,400,000  (Agency  Ex.  13).  llie 
purchases  were  to  span  a  seven-month 
period  and  the  first  delivery  of  36,000 
units  was  to  occur  on  June  28, 1990 
(Id.).  In  that  letter  of  transmittal,  Oshima 
stated,  "As  for  your  concern  in  the 
previous  fax,  we  have  dedded  to 
suspend  that  trade  until  conditions 
could  be  arranged  to  legally  carry  out 
the  trade.  So  our  now-undertaking  does 
not  indude  any  risk  that  you  are 
concerned  about.”  (Agency  Ex.  13: 
Respondent  Ex.  5).  Oshima  did  not 
indicate  any  new  destination  or  identify 
new  customers  in  the  purchase  order  or 
correspondence.  Oshima  also  reiterated 
his  earlier  assertion  that  he  would  pay 
cash  for  the  first  shipment  of  CPU-386s 
and  to  come  to  the  United  States  to  take 
possession  of  them,  despite  the  fad  that 
the  quantity  ordered  would  be  “at  least 
three  full  pallets,  each  four  to  five  feet 
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high”  (Agency  Ex.  14).'  In  a  telephone 
conversation  held  after  the  fax  was  sent, 
Oshima  also  told  Garcia  that  he  would 
bring  the  $180,000  "inducement”  for 
Garcia  and  give  it  to  him  in  “cash” 
(Agency  Ex.  14  at  5).®  This  conversation 
is  also  the  first  time  companies  in 
Singapore  and  Taiwan  are  mentioned 
(Agency  Ex.  14  at  3). 

On  June  20, 1990,  Oshima  stated  that 
the  would  not  be  sending  the  CPU-3868 
to  North  Korea,  but  rather  intended  to 
ship  them  to  customers  in  Taiwan  and 
Singapore  (Agency  Ex.  15).  Oshima  still 
agre^  to  pay  Garcia  the  solicited 
$180,000  cash  inducement  (36,000 
times  the  $5.00  per  unit  commission), 
even  though  the  CPU-386S  could  be 
shipped  to  Singapore  and  Taiwan 
legally;  Oshima  did  request  a  reduction 
in  the  "fee”  given  the  reduction  in  risk, 
but  Garcia  insisted  that  the  inducement 
should  be  paid  to  compensate  his 
having  held  back  50,000  units  ftt>m 
other  customers  and  his  being 
“uncomfortable  Isic]  because  he 
[Osbima]  was  talking  about  dealing  with 
North  Korea  *  *  *  (Agency  Ex.  15  at 
12).  Oshima  stated  that  payment  for  the 
CPU-386S  would  still  be  in  cash 
(Agency  Ex.  15, 16, 17).  Intel  requested 
details  of  the  new  customers  during  this 
telephone  conversation  in  order  to 
arrange  shipment  and  to  prepare 
shipping  and  licensing  documentation 
(Agency  Ex.  15  at  2).  By  facsimile  letter 
dated  June  22, 1990,  Oshima  provided 
the  names,  addresses,  and  allocation  of 
shipment,  information  for  customers  in 
Singapore  and  Taiwan  (Respondent  Ex. 
10).  Cta  June  28,  Oshima  again  sent  the 
same  information  by  fax,  adding  that  the 
"intended  end  use  of  all  of  these  three 
customers  is  to  manufacture  personal 
computers”  (Respondent  Ex.  13).  Pre¬ 
licensing  inquiry  checks  into  these 
companies  revealed  that  they  had  no 
direct  dealings  with  or  knowledge  of 
Oshima  and  The  Sound  You  Company 
(Agency  Ex.  3  at  4).®  Thereafter  followed 
letters  from  Respondent  Oshima  to  Intel 


^  Subsequent  shipments  were  to  be  paid  for  by 
Letter  of  Q«dit. 

■  Because  the  violations  are  alleged  to  have 
occurred  between  February  20  and  June  10, 1990. 
the  evidence  of  acts  and  comments  after  the  latter 
date  is  not  received  or  considered  as  evidence  of 
violations  but  rather  shows  the  Respondents'  frame 
of  mind  during  the  charged  period. 

■  At  the  request  of  the  Office  of  Export 
Enforcement,  the  Foreign  Commercial  Offices  in 
Singapore  and  Taipei  contacted  the  named 
consignees.  Both  Lee,  President  of  WIN 
Technologies  and  Mr.  Chiang,  President  of  Hsing 
Tech  Enterprises,  told  the  commercial  officers  that 
they  had  not  placed  orders  with  Sound  You  and 
that  they  did  not  know  Oshima.  There  was  no 
response  frcm  the  Foreign  Commercial  Post  in 
Singapore  as  the  World  Wide  Integrated  Agencies. 
No  evidence  was  submitted  regarding  the  substance 
or  direction  of  these  inquiries  or  the  general 
practice  adopted  for  making  prelicensing  inquiries. 


suggesting  delivery  dates  and  asking  for 
information  on  how  the  efforts  to  get  the 
license  is  proceeding.  Oshima  also 
asked  Garcia  to  reserve  a  room  at  the 
Wells  Fargo  bank  wherein  the  “cash” 
transaction  could  be  carried  out  during 
a  meeting  that  was  scheduled  to  take 
place  on  June  26, 1990,  but  later 
postponed.  On  July  4,  Respondent 
Oshima  propos^  a  delivery  schedule. 
(Respondent  Ex.  15).  On  July  13, 

Oshima  stated  by  fax  that  he  hoped  the 
transaction  can  be  carried  out. 
(Respondent  Ex.  16).  Then  on  July  17, 
in  a  letter  to  Intel,  Respondent  Oshima 
stated  that  three  weeks  had  now  passed, 
that  he  was  "in  big  trouble”,  and  that  he 
hopes  the  transaction  works  out  as  was 
arranged  on  June  25.  (Respondent  Ex. 

17).  On  July  20,  Intel  informed  Oshima 
that  it  had  received  an  unfavorable  pre¬ 
license  check  from  the  Department  of 
Commerce. 

By  July  20, 1990,  the  Agency  has  also 
learned  that  two  of  the  end  users  named 
by  Oshima  had  not  ordered  the  CPU- 
366s  or  any  other  equipment  from  him 
or  Sound  You  and  informed  Intel  of  this 
fact  (Agency  Ex.  18).io  Therefore,  Intel 
informed  Oshima  that  it  could  not  do 
business  with  him  {Id.).  On  September 
7, 1990,  Intel  broke  off  all  further 
negotiations  with  the  Respondents  due 
to  the  unfavorable  pre-license  check 
from  the  Department  of  Commerce. 
(Respondent  Ex.  22).  On  September  19, 
1991,  Oshima  wrote  to  Intel  saying  he 
had  received  a  letter  from  Intel  advising 
him  to  contact  the  Department  of 
Commerce  (Agency  Ex.  20).  In  that 
letter,  Oshima  writes,  “However,  it  is 
impossible  for  me  to  gain  any 
information  without  your  cooperation.  If 
your  advise  were  not  what  pulls  my  leg, 
please  cooperate  me  for  the  purpose  of 
making  unfavorable  matters  favorable.” 
{Id.)  Oshima  also  requests  that  Intel 
“please  let  me  know  your  promotive 
suggestion  concerning  how  to  carry  out 
our  transaction  even  without  an  export 
license,  which  you  had  promised  me.” 
{Id.)  There  were  two  contacts  from 
Respondents  to  Intel  referenced  in  two 
letters  dated  October  25  and  November 
2  enclosing  letters  piuportedly  from 
Respondents*  customers  regarding  their 
intended  use  of  the  microprocessors 
(Agency  Ex.  21).  The  intended  use 
statements  were  from  WIN  Technologies 
and  Hsing  Tech  Enterprise  Company, 
Ltd.,  two  end  users  who  had  previously 


>oThe  Agency  acknowledges  that  it  never  learned 
whether  the  thM  end  user  was  legitimate  and 
Oshima  did  not  allude  to  that  entity  again  (Agency 
Ex.  3).  The  names  and  locations  of  the  two 
Taiwanese  firms  that  deny  placing  such  orders,  or 
even  knowing  Respondents  are  set  forth  in  the  - 
record.  No  purpose  vrould  be  served  by  specific 
identification  here. 


denied  any  contact  with  Soimd  You  or 
Oshima  (Agency  Ex.  3  at  4, 6;  Reap.  Ex. 
22,  23).  The  final  contact  was  a  letter 
dated  February  5, 1991,  in  which 
Oshima  stated  that  he  had  already  sent 
documents  to  the  Department  of 
Commerce  to  clear  the  problems  raised 
by  Intel  during  a  November  18th 
telephone  conference  and  further 
stated,”  I  believe  we  will  be  able  to 
carry  out  the  transaction  Vithout  a 
license  as  Intel  had  promised  in  the 
early  stages  of  their  negotiations.” 
(Agency  Ex.  19).  A  search  of  U.S. 
Department  of  Commerce,  Bureau  of 
Export  Administration  licensing  files 
covering  the  period  of  October  1, 1989 
to  July  18, 1991  uncovered  no  records 
relating  to  Oshima  or  Sound  You 
(Agency  Ex.  22). 

On  February  6, 1991,  the  charging 
letters  were  filed. 

Law  and  Regulations 

In  the  charging  letter,  the  Agency 
cited  sections  787.1(b),  787.2,  787.3(a). 
787.4,  and  787.5(b)  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799) 

(1990). 

Section  787.1(b)  provides: 

No  commodity  or  technical  data  subject  to 
the  Export  Administration  Regulatitms  may 
be  exported  to  any  destination  without  a 
validated  license  issued  by  the  Office  of 
Export  Licensing,  except  where  the  export  is 
authorized  by  a  general  license  or  other 
authorization  by  the  Office  of  Export 
Licensing. 

Section  787.2  provides: 

No  person  may  cause,  or  aid,  abet,  counsel, 
command,  induce,  procure,  or  permit  the 
doing  of  any  act  prohibited,  ot  the  omission 
of  any  act  required,  by  the  &poit 
Administration  Act  or  any  regulation  order, 
or  license  issued  under  the  Act 

Section  787.3(a)  provides  in  relevant 
part: 

No  person  may  do  any  act  that  solicits  the 
commission  of,  or  that  constitutes  an  attempt 
to  bring  about,  a  violation  of  the  Export 
Administration  Act  or  any  regulation,  order, 
or  license  issued  under  the  Act. 

Section  787.4  of  the  Regulations 
provides: 

(a)  No  person  may  order,  buy,  receive, 
conceal,  store,  use,  sell,  loan,  dispose  of, 
transfer,  transport,  finance,  forw^,  or 
otherwise  service,  in  whole  or  in  part,  any 
commodity  or  technical  data  exported  or  to 
be  exported  from  the  United  States  or  which 
is  otherwise  subject  to  the  Export 
Administration  Regulations,  with  knowledge 
or  reason  to  know  that  a  violation  of  the 
Export  Administration  Act  or  any  regulation, 
order,  or  license  has  occurred,  is  abcmt  to 
occur,  or  is  intended  to  occur  with  respect  to 
any  transaction. 

(b)  No  person  may  possess  any 
commodities  or  technical  data,  controlled  for 
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national  security  or  foreign  policy  reasons 
under  section  5  or  6  of  tlra  Act: 

(1)  With  the  intent  to  export  such 
commodities  or  technical  data  in  violation  of 
the  Export  Administration  Act  or  any 
regulation,  order,  license,  or  other 
authorization  under  the  Act,  or 

(2)  Knowing  or  having  reason  to  believe 
that  the  conunodities  or  technical  data  would 
be  so  exported. 

Finally,  the  Regulations  provide  in 
part  at  §  787.5(b): 

No  person  may  engage  in  any  transaction 
or  take  any  other  action,  either 
independently  or  through  any  other  person, 
with  intent  to  evade  the  provisions  of  the 
Act,  or  any  regulation,  o^er,  license,  or  other 
authorization  issued  under  the  Act 

Discussion 

The  Under  Secretary’s  Decision  to 
Vacate  and  Remand  the  Decision  and 
Order  of  February  12, 1992  directed  the 
undersigned  to  consider  the  evidence 
contain^  in  the  twenty-eight  (28) 
documents  submitted  by  RMpondents 
emd  to  reconsider  the  remaining 
evidence  on  the  record  in  light  of 
Respondents’  submissions.  Those 
submissions,  in  substantial  part,  relate 
to  activities  that  occurred  after  the  time 
period  during  which  the  alleged 
violations  happened.  The  concerns 
raised  more  specifically  in  the  body  of 
the  Under  Secretary’s  Decision  to  Vacate 
and  Remand  will  hie  addressed  first. 

The  "language  issue"  expressed  in  the 
Decision  and  G^der  previously  issued 
remains  unchanged.  'There  is 
concededly  some  variance  between  the 
spoken  work  and  that  which  is  set  forth 
in  the  transcribed  report  (e.g.  Agency 
Ex.  9, 10, 14, 15).  With  the  exception  of 
the  June  18, 1990  telephone  conference, 
the  interpreters  were  provided  by  the 
Respondents.  The  assertion  that  the 
"skill  and  objectivity  of  the  interpreters 
involved  in  this  matter  [may]  have  been 
less  than  adequate  for  a  proceeding  of 
this  magnitude”  by  the  Under  Secretary 
is  not  home  out  by  any  significant 
questioning  of  what  was  communicated. 
In  addition,  a  company  negotiating  a 
$200  million  deal  hires  inadequate 
translators  at  its  own  peril.  Such 
concerns  afiect  the  weight  of  the 
evidence,  but  they  do  not  eliminate  it. 
Respondents  cannot  rely  on  a  language 
barrier  to  shield  them  firom  civil  liability 
in  this  context.  The  contact  with  Intel 
was  made  with  the  knowledge  that  a 
language  difierence  existed;  it  was  in 
Respondents’  own  interest  to  arrange  for 
an  able  translator  to  assist  in  the 
negotiations.  'The  record  reflects  that  he 
did  so. 

Charge  One  alleges  that  the 
Respondents  did  an  act  that  solicited 
the  commission  of  a  violation  of  the 
Export  Administration  Regulations. 


Solicitation  is  defined  as  "asking 
another  person  to  commit  an  ofiense." 

W.  LaFave  and  A.  Scott,  Criminal  Law, 
section  58  at  418  (1972).  For  the  ofiense 
of  solicitation  to  Im  completed,  the  actor 
must  entice,  advise,  incite,  order  or 
otherwise  encourage  another  person  to 
commit  an  ofiense.  It  is  nbt  necessary 
that  the  crime  actually  be  completed. 
Based  on  the  same  events  set  forth 
supra.  Charge  Two  alleges  that  the 
Respondents  counseled,  conunanded  or 
induced  the  doing  of  an  act  prohibited 
by  the  Regulations. 

The  evidence  establishes  that  between 
February  20. 1990  and  June  18, 1990, 
Oshima  solicited  Intel  to  obtain  800,000 
CPU-386  microprocessors  for  a  client  in 
North  Korea.  Respondent  Oshima  was 
aware  that  "COCOM"  regulations 
prohibited  such  shipments  Gram  Japan 
and  his  inquiry  to  Intel  was  made  with 
the  intent  of  evading  Japanese  law. 

Given  the  controls  in  place  in  Japan  at 
the  time  of  these  events,  Oshima  could 
reasonably  be  considered  to  be  on 
"inquiry  notice”  regarding  United  States 
controls  of  exports  to  communist 
countries.  However,  Oshima  left  his 
"inquiry”  to  Intel,  asking  the 
manufacturer  to  suggest  a  way  to  sell 
microprocessors  in  such  a  way  that  he 
might  profit  without  violating  Japanese 
law.  Respondents’  defenses  generally 
reveal  an  exaggerated  reliance  on  Intel 
for  legal  and  transactional  advice. 

Such  reliance  may  be  characterized  as 
either  extraordinarily  naive  or 
duplicitous.  This  Tribunal  concludes 
that  given  the  facts  and  circumstances  of 
this  case,  most  notably  the  magnitude  of 
the  deal  and  the  requests  to  a  seller  for 
advice  (when  that  seller  stands  to  sell 
$232  million  of  product!).  Respondents 
acted  duplicitously.  Subsequent 
proclamations  that  "Our  interests  were 
strictly  limited  to  legal  transaction  (sic)” 
were  self-serving  and  contradictory  of 
the  Respondents’  total  actions  (Resp.  Ex. 
3A,  Statement  of  Defense  at  9). 

Oshima  solicited  Intel  to  obtain 
800,000  CPU-386  microprocessors  and 
export  them  to  North  Korea  without  a 
validated  license.  Intel’s  80386 
microprocessors  are  controlled  under 
ECCN1566A  and  require  a  validated 
license  for  export  to  North  Korea. 

During  the  earliest  stages  of  his 
correspondence  with  Intel,  Oshima  was 
advised  that  Intel’s  80386  [TM] 
microprocessors  were  regulated  by  the 
Export  Regulations  of  the  United  States 
and  that  exports  tb  North  Korea  were 


It  it  worth  noting  that  at  no  time  did 
Respondentt  request  InM’t  technical  advice; 
ind^,  when  such  advice  was  gratuitously  ofilsrad. 
Respondents  rejected  it  even  though  it  was  their 
first  time  trading  with  this  type  of  technology. 
(Agency  Ex.  9  at  5) 


prohibited.  Intel,  in  its  March  13, 1990 
letter  and  its  April  2, 1990  letter 
expressed  a  willingness  to  conduct  trade 
within  the  U.S.  or  to  move  the  units  to 
a  delivery  point  mutually  acceptable  to 
Intel,  Oshima,  and  the  North  Korean 
client.  Oshima,  on  being  advised  that  a 
direct  shipment  from  Intel  to  North 
Korea  would  be  illegal,  suggested  that 
Intel  ship  the  imits  indirectly,  via 
Moscow,  Peking,  Bulgaria,  or 
Czechoslovakia.  Oshima  was  also 
advised  that  such  indirect  shipments 
were  illegal;  yet,  in  the  telephone 
conversation  between  (Garcia  and 
himself,  he  reiterated  that  the  shipment 
would  have  to  be  made  to  Moscow, 
Peking  or  Hong  Kong.  Oshima  clearly 
want^  to  avoid  involvement  with 
Japanese  applications  of  "COCOM 
regulations,”  but  was  will  to  let  Intel 
run  a  risk  regarding  U.S.  export 
regulations  in  exchange  for  a  huge  sale 
and  a  $5.00  per  unit  "commission.”  The 
on-going  negotiations  between  Intel  and 
Oshima,  with  the  inducement  and 
enticement  of  an  expressed  willingness 
to  buy  large  quantities  at  a  high  price 
and  with  an  additional  commission 
constituted  solicitation  under  §  787.3(a) 
of  the  Regulations.  'The  repeated 
suggestion  and  instruction  that  delivery 
be  made  by  a  circuitous  route 
constituted  counseling  and 
commanding  the  doing  of  an  act 
prohibited  by  the  Regulations,  in 
violation  of  §  787.2  of  the  Regulations. 

Ciharge  'Three  alleges  that  Sound  You 
and  Oshima  ordered  80386 
microprocessors  with  knowledge  or 
reason  to  know  that  a  validated  license 
was  required  by  the  United  States  for 
export.  From  the  time  Oshima  first 
solicited  Intel  to  sell  him  the  a*U-386s, 
he  knew  that  shipments  to  North  Korea 
of  those  microprocessors  were 
controlled.  In  fact,  it  was  due  to  his 
experience  with  and  knowledge  of 
Japanese  controls  that  he  asked  Intel  to 
ship  to  North  Korea  directly. 
Respondents  contend  that  a  number  of 
newspaper  articles  predicting  the  easing 
of  these  controls  encouraged  them  to 
pursue  the  trade  with  North  Korea 
(Resp.  Ex.  1,  2,  3).  The  only 
interpretation  to  be  given  to  those 
articles  is  that  the  controls  were  still  in 
effect  but  they  might  be  relaxed.  Just  as 
Respondents  were  encouraged  to  trade, 
they  likewise  should  have  remained 
wary  of  precisely  which  regulations 
would  change.  Respondents  were  not 
new  to  trade  with  North  Korea  (Agency 
Ex.  5).  'They  were  familiar  with 
international  shipments  and  the 
controls  afiecting  communist  states. 
Moreover,  Oshima  was  repeatedly  told 
by  Garcia  that  the  Regulations 
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prohibited  such  exports.  Nevertheless, 
Oshima  was  intent  on  obtaining  the 
CPU-386S,  offering  cash  incentives  to 
Garcia  if  he  would  help  him  to  do  so. 
suggesting  that  he  had  lawyers  working 
on  a  scheme  whereby  the  ^U-386s 
could  be  shipped  through  other 
countries  to  North  Korea. 

Respondents  argue  that  at  no  time  did 
they  ask  that  the  microprocessors  be 
shipped  without  a  validated  license. 
Indeed,  nowhere  in  the  record  can 
Respondent  Oshima  be  foimd  to  say 
(even  through  translation),  “Ship  the 
CPU  without  a  validated  license”  or 
some  similar  statement.  In  fact,  the 
purchase  order  si}ecihed  that  delivery 
was  to  be  made  in  the  United  States. 
Respondents  asked  that  delivery  be 
made  in  the  United  States  after 
informing  Intel  that  the  products  were 
to  go  to  North  Korea  and  after  having 
been  informed  that  both  direct  and 
indirect  shipments  horn  Intel  to  North'" 
Korea  were  prohibited  by  U.S.  Export 
Regulations.  Respondent  further  argues 
that  on  June  18. 1990,  when  the 
purchase  order  was  sent,  the 
“customer”  was  no  longer  North  Korea, 
but  rather  some  companies  in  Taiwan 
and  Singapore— countries  to  which  the 
CPU  could  be  shipped  under  general 
license  instead  of  a  validated  license.  In 
Support  of  the  claim.  Respondents  note 
that  Intel  was  given  the  names, 
addresses  and  intended  use  of  the 
product  for  each  new  customer. 

Respondents’  version  of  events  may 
be  the  way  they  would  have  me  believe 
that  the  Export  Regulations  and  related 
laws  are  supposed  to  work:  an  exporter 
of  controllra  U.S.  products,  after 
determining  his  liability  uiider  U.S.  law, 
changes  his  plans  to  export  a  product 
illegally  and  instead  finds  new 
customers  in  other  coxmtries.  Perhaps, 
in  such  a  context.  Respondents’  initial 
illegal  proposal  should  not  taint 
subsequent  legal  proposals  if  all  events 
were  as  Respondents  represent.  There 
are,  however,  a  number  of 
inconsistencies  in  Repondents’ 
chronology  of  events  that  must  be  noted. 
After  providing  Intel  with  the  new 
customer  list  following  the  J\me  18 
purchase  order,  investigating  inquiries 
by  U.S.  officials  reveal^  that  none  of 
these  companies  was  femiliar  with  or 
had  done  business  with  Sound  You  or 
Oshima.  Moreover,  Sound  You  had 
never  listed  Singapore  or  Taiwan  as  one 
of  its  areas  of  trade.  Respondent 
explained  both  these  discrepancies  by 
insisting  that  (1)  in  an  effort  to  protect 
Intel,  with  whom  negotiations  had  been 
timeK:onsuming,  and  to  be  “fair”  to 
Garcia.  Respondents  had  struggled  to 
find  new  clients  after  discovering  that 
trade  with  North  Korea  would  be  illegal 


and  (2)  the  reason  given  respecting  why 
none  of  the  companies  named  by  Sound 
You  and  Oshima  had  heard  of  the 
Respondents  was  because  they  had  dealt 
through  a  middleman — the  mysterious 
J.K.  Pen.  Respondents’  valiant  efforts 
were  only  half-hearted.  Despite 
assertedly  finding  clients  in  countries 
for  which  no  validated  license  was 
required,  no  application  was  made  by 
Respondents  for  any  export  license  for 
these  new  clients  (Agency  Ex.  22).  *rhe 
Introduction  to  the  record  of  the 
existence  of  a  middleman  by  the 
Respondents,  which  I  find  to  be  a  false 
representation,  was  made  after  the 
Agency  introduced  evidence  of  its 
investigation  of  the  clients.  The  letters 
which  Oshima  submitted  as  proof  of 
business  relationship  with  the  “new 
clients”  did  not  constitute  valid  orders; 
do  not  mention  any  such  agency  with 
Pen;  and  were  untimely  (Agency  Ex.  22; 
Resp.  Ex.  22,  23).  Even  Respondents' 
own  evidence  regarding  this  issue,  tapes 
and  transcripts  of  conversations 
between  Sound  You  and  the  companies 
listed  in  the  purchase  order  to  Intel  well 
after  Respondents  had  been  charged, 
shows  only  that  some  of  the  companies 
had  tried  to  order  microprocessors  in 
1990.  ’Those  contacted  ^owed  no 
familiarity  or  acquaintance  with 
Respondents  Osfoma  or  Sound  You 
(Resp.  Ex.  26,  27). 

*1116  totality  of  the  circumstances 
supports  the  conclusion  that 
Respondents  ordered  80386 
microprocessors  with  knowledge  or 
reason  to  know  that  a  validated  license 
was  required  by  $  772.1(b)  for  the  ejqmrt 
from  the  United  States  to  North  Korea 
and  that  Respondents  intended  to 
export  the  CPU-386  without  obtaining 
such  validated  license.  Respondents 
planned  to  take  delivery  frnm  Intel  in 
the  United  States.  Despite  this,  they  did 
not  attempt  to  obtain  a  license  and 
instead  presented  evidence  showing 
reliance  on  Intel  to  work  with  the 
Department  of  Commerce  on  their 
behalf.  Viewed  in  the  light  most 
favorable  to  Respondents,  the 
contention  that  they  did  not  know  the 
mechanisms  for  exporting  goods  fix>m 
the  U.S.  and  that  they  relied  on  Intel  to 
provide  this  information  is  no  defense. 
Ignorance  of  the  law  is  no  excuse. 
Ifospondents,  like  all  others  who  export 
goods  frnm  the  U.S.,  have  a 
responsibility  to  plimge  the  byzantine 
depths  of  export  regulations  before 
claiming  complete  and  total  confusion. 
Had  they  taken  delivery  in  the  United 
States,  they  would  have  been  the  one  to 
obtain  an  export  license.  The  entire  set 
of  actions  following  the  placement  of 
the  order  on  June  18, 1990  was  but  an 


attempt  to  piuse  the  same  illegal 
venture,  dressing  it  as  a  silk  purse. 

Section  787.4  of  the  Regulations, 
provides  that  no  person  may  order  any 
commodity  to  be  exported  (mm  the 
United  States  or  which  is  subject  to  the 
Reflations  with  knowledge  or  reason 
to  mow  that  a  violation  of  the  Export 
Administration  Regulations  is  about  to 
occur  or  is  intend^  to  occur  with 
respect  to  any  transactimi. 

Charge  foiir  alleges  that  “with 
knowl^ge  that  such  action  was 
prohibitM.-Respondents  hired  lawyers 
and/or  other  persons  to  establish 
entities  as  intermediate  destinations  in 
other  countries  from  which 
Respondents  intended  to  ship  the  CPU- 
386s  to  North  Korea  without  the 
required  validated  license”  in  an 
attempt  to  evade  the  Regulations,  which 
is  a  violation  of  Section  787.5(b)  of  the 
Regulations.  The  evidence  reflects  that, 
on  May  1, 1990,  Oshima  stated  to  Garcia 
dining  a  telephone  conversation  that  he 
had  hired  some  attorneys  to  look  into 
the  possibility  of  setting  up  entities  in 
countries  to  which  the  CPU-386s  could 
be  shipped  under  U.S.  law,  noting  that 
they  could  then  be  reexported  from 
those  countries  to  North  Korea. 
Respondent  Oshima  noted  that  no  final 
determination  had  been  made  regarding 
the  legality  of  such  a  scheme.  'The 
evidence  also  establishes  that,  in 
response,  Garcia  informed  Oshima  that 
Intel  could  not  lawfully  ship  the  CPU- 
386s  to  North  Korea  through  other 
coimtries  without  an  export  license. 
Oshima  responded  by  saying  that  he 
wanted  the  CFU-386s  regardless  of  U.S. 
law.  The  Af  ncy’s  position  is  that  once 
Oshima  realized  that  the  Regulations 
would  present  an  obstacle  to  his 
obtaining  ffie  CPU-386s  he  wanted  for 
shipment  to  North  Korea  and 
acknowledged  that  he  could  not  export 
through  Japan  because  of  the  strict 
enforcement  of  CXXXDM  controls,  he 
represented  that  he  consulted  with  . 
counsel  to  devise  a  scheme  to  evade 
those  Regulations  by  involving  “dummy 
companies”  in  various  countries  and 
shipping  the  CPU-386s  through  those 
companies  to  North  Korea. 

The  evidence  in  the  record  does  not 
support  the  alleged  violation  of 
$  787.5(b)  of  the  Regulations. 
Consultation  with  counsel  regarding 
possibilities  is  not  implementation.  The 
only  evidence  in  the  record  that  directly 
support  Agency’s  allegation  is 
Respondent  Oshima’s  remark  that  his 
lawyers  were  investigating  the 
possibility.  Agency  presented  no 
evidence  to  support  the  claim  that  the 
plan  was  implemented.  No  connection 
was  drawn  between  Respondents  and 
any  company  in  the  original  proposed 
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shipping  destinations  of  Moscow. 
Bulgaria,  or  Peking.  The  later  companies 
inti^uced  by  Respondents  in 
Singapore  end  Taiwan  had  not  even 
heard  of  the  Respondents;  all 
indications  suggests  that  these 
companies  were  independent  of  Oshima 
and  Sound  You. 

Liability  of  Sound  You  CorporatioB 

The  liability  of  an  agent  acting  within 
the  scope  of  his  employment  is  imputed 
to  his  employer,  Gleason  v.  Seaboard 
Airline  Railway  Co.,  278  U.S.  349 
(1929).  It  is  also  well-established  that 
corporations  act  only  through 
individuals  and  that  the  acts  of  an 
officer  of  a  corporation  may  be  imputed 
to  the  corporation  whmi  his  conduct 
was  in  the  course  of  his  employment 
and  for  the  benefit  of  the  corporation. 
See,  e.g.,  PTF  Enterprises  v.  United 
States,  558  F.  Supp.  1317  (W.D.  Mo, 
1983),  affd  716  F.2d  908  (8th  Qr.  1983). 

Oshima  was  the  president  of  Sound 
You.  He  signed  his  name  as  president 
on  the  numerous  pieces  of 
correspondence  generated  in  connection 
with  this  matter.  Oshima’s  conduct  was 
clearly  within  the  course  of  his 
employment  because,  as  the  president  of 
a  firm  involved  in  the  export  of  items 
to  North  Korea,  Oshima  would  certainly 
be  authorized  to  negotiate  a  transaction 
like  the  one  at  issue  here. 

Moreover,  Oshima’s  actions  were  also 
thought  to  be  clearly  for  the  benefit  of 
the  corporation,  because  any  profit 
derived  as  a  result  would  be  profit  fcsr 
the  corporation  of  which  he  was 
president.  In  its  answer,  Sound  You  did 
not  allege  that  Oshima  was  not 
authorized  to  take  the  actions  he  took  in 
this  matter  and  that  those  actions  did 
not  benefit  the  corporation.  Oshima’s 
acts  are  fully  imputable  to  Sotmd  You. 

The  Remand 

The  Remand  is  based  on  the  assertion 
that  the  decision  is  unsupported  by 
substantial  evidence  on  the  record  in 
that  it:  (1)  Mischaracterizes  certain 
evidence,  (2)  fails  to  address  other 
evidence  potentially  favorable  to 
Respondents,  and  (3)  it  efiectively 
deprives  Respondents  of  a  full  and  fair 
opportunity  to  be  heard.  A  niunber  of 
other  assertions  in  the  Remand  also 
deserve  comment.  These  include:  (at 
Respondent  Oshima’s  lack  of  fluency  in 
English,  (b)  lack  of  skill  and  objectivity 
of  interpreters,  (c)  failure  to  address 
evidence  favorable  to  Respondent  and 
mischaracterizing  evidence,  and  (d) 
failure  to  cite,  or  respond  to 
Respondents’  28  exhibits  or  arguments. 

Persons  who  seek  to  violate  me  export 
and  other  laws  do  not  broadcast  their 
intentions  in  clear  and  explicit 


language.  Here  Intel  officials  perceived 
that  inquiry  was  being  made  to  effect  an 
impermissible  transfer  of  protected 
tedmology  to  North  Korea,  lliat 
responsime  domestic  company  then 
gave  appropriate  notice  to  the 
Department  of  Conuneroe.  Contacts 
were  then  monitored  and  it  was 
concluded  that  a  significant  diversion  of 
controlled  items  to  North  Korea  was 
being  attempted  by  Respondents.  The 
story  told  in  this  record  admits  of  no 
other  conclusion. 

A.  The  inquiry  from  Oshima  to  Intel 
clearly  reflected  his  knowledge  that 
export  of  CPU-386S  to  Communist 
coimtries  was  prohibited  and  that 
Respondents  nevertheless  sought  to  find 
a  way  to  effect  such  export.  Since 
Oshima  alluded  to  COCOM  it  may  be 
inferred  that  he  knew  what  that  term 
meant.  Neither  the  Department  nor  a 
vendor  has  the  burden  of  educating  a 
prospective  purchaser  when  no 
questions  or  inquiry  are  posed. 

B.  Respondent  stated  his 
imderstanding  that  CPU-386  could  not 
be  exported  to  Communist  countries. 
The  restatement  of  that  conclusion  by 
Intel  constituted  a  clear  and 
uneq^vocal  reiteration  of  the  feet. 

C. ^e  discussions  respecting 
shipment  through  another  country  with 
subsequent  transfer  to  North  Korea  was 
identified  as  an  illegal  diversion  and 
clearly  so  understo^  by  Mr.  Oshima. 
The  probability  of  reshipment  to  Russia 
was  suggested  by  Mr.  Oshima.  The  facts 
and  imderstandings  were  neither 
misunderstood  nor  mischaracterized. 
The  subsequent  proposed  to  changes  of 
consignees  to  th^  companies  in  the  far 
east  outside  of  North  Korea  rather  than 
reflecting  legitimate  sales,  warranted 
inference  that  a  diversion  through  third 
parties  and  countries  was  in  the  offing. 
This  was  confirmed  when  two  of  the 
companies  that  were  identified  advised 
that  no  such  orders  had  been  placed. 

The  payment  of  a  "cash  inducement’’ 
of  $5.00  per  unit  for  ultimately  800,000 
imits  was  not  found  to  be  a 
"Commission"  or  “inducement”.  It  was, 
and  was  found  to  be,  an  offer  of  a  bribe 
for  illegal  acts.  Plain  and  simple.  ^ 

Conclusion 

From  the  evidence  presented  by  the 
Agency,  I  conclude  that  Respondent 
Yuzo  Oshima  and  Respondent  Sound 
You  Company,  Ltd.,  acting  through 
individuals  under  its  control,  did 
commit  three  violations  of  the  Export 
Administration  Act  and  the  Regulations 
promulgated  thereunder,  as  set  forth  in 
Charges  One,  Two  and  Three  of  the 
charging  letter.  Evidence  presented  by 
the  Agency  regarding  Charge  Four, 


alleging  the  establishment  of  entities  as 
intermediate  destinations  in  other 
coimtries  with  the  intent  to  evade  the 
Regulations,  as  discussed  above,  does 
not  support  a  finding  of  a  violation  on 
that  charge. 

Sanctions 

I  concur  with  Agency  Counsel's 
proposal  that  the  appropriate  sanction 
in  this  matter  for  both  Oshima  and 
Sound  You  is  denial  of  their  U.S.  export 
privileges  for  a  period  of  20  years. 

The  actions  here  involve 
microprocessor  units  that  were 
controlled  for  reasons  of  national 
security  and  which  were  intended  for 
North  Korea,  a  country  against  which 
the  United  States  has  a  virtual  embargo. 
Oshima  was  told  repeatedly  that  a 
validated  export  license  was  required  to 
export  the  CPU-386s  to  North  Korea. 
Even  so,  he  systematically  attempted  to 
find  a  way  to  export  those 
microprocessors  without  first  obtaining 
such  a  license.  Oshima  first  tried  to  get 
Intel  to  export  the  CPU-386S  directly  to 
North  Korea,  expressing  his  willingness 
to  pay  his  point  of  contact  with  Intel  a 
“cash"  inducement  to  see  that  the 
export  took  place.  That  was  not  a  bonus, 
bounty,  or  premium  nor  was  it  a 
kumshaw,  baksheesh  or  dashee  except 
in  an  American  G.I.  sense.  To  offer  or 
agree  to  pay  5%  of  a  $232  million  gross 
price,  as  occurred  here,  was  plainly  and 
simply  an  agreement  to  bribe.  Next, 
Osbdma  proposed  to  have  Intel  to  export 
the  CPU-386S  to  North  Korea  through 
other  coimtries,  going  so  far  as  to 
explore  the  possibility  of  setting  up 
"dummy"  companies  to  make  ffie 
transaction  look  legitimate.  Oshima  also 
suggested,  during  later  negotiations  with 
Intel,  that  the  CPU-386S  were  going  to 
be  exported  to  end  users  in  Taiwan  and 
Singapore.  However,  this  was  not  true 
as  is  established  by  the  fact  that  the 
companies  his  identified  to  Intel  as  end 
users  in  Taiwan  denied  any  affiliation 
with  Oshima  or  Soimd  You.  The  fact 
that  Oshima  was  willing  to  pay  an 
enormous  amount  in  cash  for  the  CPU- 
386s  and  his  insistence  on  taking 
personal  delivery  of  several  large  pallets 
of  the  CPU-386S  also  indicates  that  this 
was  not  a  legitimate  business 
transaction  but  rather  was  proposed  to 
set  up  a  blind  trail  to  an  impermissible 
destination  to  which  the 
microprocessors  could  not  be  traced. 

Order 

I.  For  a  period  of  20  years  from  the 
date  of  the  final  Agency  action. 
Respondent  The  s£ound  You  Company. 
Ltd.  and  Yuzo  Oshima  with  addresses  at 
Tatsuno-Nishitenma  Building  3-1-6, 
Nishitenma  Kita-ku,  Osaka,  Japan  and 
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all  successors,  assignees,  officers, 
partners,  representatives,  ^nts,  and 
employees  hereby  are  deniM  all 
privities  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  export^  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subjeci  to  the  Regulations. 

II.  Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  abroad,  shall  include,  but  not 
be  limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application: 

(ii)  In  preparing  or  filing  an  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing, 
using,  or  disposing  of,  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported  from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Act  and  the  Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

(IV)  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent(s)  appears  or  participates, 
in  any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent(s)’s  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  autnorization 


from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  Respondent  or 
any  related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have  any 
interest  orpfulidpation  therein,  directly 
or  indirectly: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  license,  Shippw’s  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(ii)  Croer,  Imy.  receive,  use,  sell, 
deliver,  store,  ^spose  of.  forward, 
transport,  finance  of  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported 
or  to  be  exported  fit>m  the  Unit^  States. 

This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary’s  final  action  in  this 
proceeding  pursuant  to  the  Act  (50 
U.S.CA.  app.  §  2412(c)(1)). 

Dated:  July  30, 1993. 

Hugh  ].  Dolan, 

Administrative  Law  Judge. 

To  be  considered  in  the  30  day  statutory 
review  process  which  is  mandated  by  Section 
13(c)  of  the  Act,  submissions  must  be 
received  in  the  Office  of  the  Under  Secretary 
for  Export  Administration,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  room  H-3898B,  14th  k 
Constitution  Ave.,  N.W.,  Washington,  DC, 
20230,  within  12  days.  Replies  to  the  other 
party’s  mbmission  are  to  to  made  within  the 
following  8  days.  15  CFR  788.23(b),  50  FR 
53134  (1985).  Pursuant  to  Section  13(c)(3)  of 
the  Act,  the  order  of  the  final  order  of  the 
Under  Secretary  may  to  appealed  to  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia 
within  15  days  of  its  issuance.  15  CFR 
788.23(e). 

Certificate  of  Mailing 

I  certify  that  I  have  sent  the  attached 
document  by  courier  Federal  Express 
(International  Shipment)  to: 

Yuzo  Oshima,  President,  Pro  Se  The  Sound 

You  Company.  Ltd.,  Tatsuno-Nishitenma 

Building  3-1-6,  Nishitenma  Kita-ku, 

Osaka,  530  japan  (Airbill  No.  400- 

94226510) 

I  also  certify  that  the  attached 
document  was  delivered  to: 


Anthony  Hicks,  Esq.,  Office  of  Chief  Counsel 
for  Export  Administration,  U.S. 
Department  of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Suite  3839, 
Washington,  DC  20230. 

Dated:  July  30, 1993. 

Lynn  Qemons. 

(FR  Doc.  93-27873  Filed  11-16-93;  8:45  am) 
MUMO  CODE  SSM-Or-M 


Intomatlonai  Trado  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Adminiatrativa 
Raviewa 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACnON:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 


SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings  and  suspension 
agreements  with  October  anniversary 
dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  November  17. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-2104. 

SUPPLEMENTARY  BtFORMATION; 
Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with 
§$  353.22(a)  and  355.22(a)  of  the 
Department’s  regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements  with  October  anniversary 
dates. 

Initiation  (^Reviews 

In  accordance  with  §§  353.22(c)  and 
355.22(c)  of  the  Department’s 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
October  31. 1994. 
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Antidumping  duty  proceetings 


Italy: 

Pressure  Sensitive  Plastic  Tape 
A-475-059 

N.A.R.  S.p  A . . . . . 

Japem: 

Tapered  Roller  Bear1r>gs  and  Parts  Thereof,  Finished  arxl  Unfinished;  Tapered  Roller  Bearings  and  Certain  Compo- 
r>ent8  Thereof 
A-580-604 
A-58a-054 

NTN  Corporation,  Koyo  Seiko  Co..  Ltd.,  NSK  Ltd.,  Nachi-FujikosN,  Fuji  Heavy  IrxJ.,  C.  Itoh,  Kawasaki  Heavy  Irxl., 
Maekawa  Bearings,  MC  International,  Niigata  Convertor  Co.,  Ltd.,  Sumitomo  Sho)i,  Suzuki  ktotor  Co.,  Ltd.,  Honda 
Motor  Co.,  Toyoeha  Co.,  Ltd.,  Yamaha  Motor  Co.,  Ltd.,  Daido  Steal,  Kawada  Tekkosho,  Asakawa  Saisakusho, 
Fuserashi,  Gotoh  Nut  Saisakusho,  Hamarwka  NuL  Ichiyaragi  Tekko,  Isshi  Nut  Ind.,  Kawada  Tekko,  Kinki  Mamsei 
Nut  Kogyo  Kumiai,  Kitazawa  Valve  Co..  Nittetsu  BoHen,  Shiga  Bott.  Shir^  Bolt  Sugira  Seisaioisho,  Sumikin 

Seiatsu,  Toyo  Valve  Co.,  Unytito  Kogyo . 

Malaysia: 

Extruded  Rubber  Thread 
A-557-805 

Rubberflex  SDN  BHD . . 

Suspension  Agreements 

Kazakhstan: 

Uranium 

A-83A-802  . 

Kyrgyzstan: 

Urarxum 

A-835-802  . 

Russian  Federation:  . 

Uranium 

A-821-602  . 

Uzbekistan: 

Uranium 

A-844-802  . . . 

Venezuela: 

Gray  Portland  Cement  arxJ  Clinker 
A-307-803 

Corporation  Venezoiana  de  Cementos,  S.A.C.A.  Cementos  Caribe,  C.A.  . 

Countervailing  Duty  Proceedings 

India: 

Certain  Iron-Metal  Castings 

C-533-063  . 


Period  to  be 
Previewed 


1(V1/82-9/3(V93 


10/1/92-9/30/93 

4/2/92-9/30^3 

10/16/92-9/30/93 

10/16/92-9/30/93 

10/16/92-9/30/93 

10/16/92-9/30/93 

2/1/92-1/31/93 

1/1/92-12/31/92 


Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
§§  353.34(b)  and  355.34(b)  of  the 
Department’s  regulations. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1)  (1993). 

Dated:  November  12, 1993. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  93-28265  Filed  11-16-93;  8:45  am] 
BiLUNO  cooe  asio-os-M 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Corrected  Notice  of 
Opportunity  To  Apply  to  Serve  on 
Binational  Review  Panels  and 
Extraordinary  Challenge  Committees 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement.  Binational 


Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Correction  to  Notice  of 
opportunity  to  apply  for  inclusion  on 
lists  of  candidates  eligible  to  serve  on 
binational  panels  and  Extraordinary 
Challenge  Committees  convened 
pursuant  to  Chapter  19  of  the  United 
States — Canada  Free-Trade  Agreement 
(CFTA  or  Agreement)  published  in  58 
FR  59705  on  Wednesday,  November  10, 
1993.  The  notice  omitted  Annex  A,  the 
U.S.  Article  1904  Roster  List  and  Annex 
B,  Final  List  of  Candidates  for  Article 
1904.13  Extraordinary  Challenge 
Committees,  both  of  which  are 
published  in  this  corrected  notice.  The 
text  of  the  notice  is  otherwise 
unchanged. 

SUMMARY:  The  CFTA  provides  for  the 
establishment  of  binational  panels  to 
review  final  determinations  in  U.S.  and 
Canadian  antidumping  and 
countervailing  duty  proceedings 


involving  merchandise  firom  Canada  or 
the  Unit^  States.  The  CFTA  also 
provides  for  review  of  binational  panel 
decisions,  in  limited  circumstances,  by 
Extraordinary  Challenge  Committees. 
Pursuant  to  &e  CFTA  and  its 
implementing  legislation,  USTR 
maintains  lists  of  candidates  eligible  to 
serve  on  Chapter  19  pemels  and 
Extraordinary  Challenge  Committees. 
USTR  and  the  interagency  group 
established  pursuant  to  section  405  of 
the  United  States — Canada  Free-Trade 
Agreement  Implementation  Act  of  1988, 
Public  Law  100-449  (the  Act),  invite 
eligible  citizens  of  the  United  States  to 
apply  for  inclusion  on  these  candidate 
lists. 

DATES:  Eligible  citizens  are  encouraged 
to  supply  a  resume  to  the  office 
indicated  below  by  November  24, 1993 
in  order  to  be  considered  for  the  1994 
candidate  lists. 

ADDRESSES:  Section  405  Group,  room 
223,  Office  of  the  United  States  Trade 


60602 
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Representative,  600  17th  Street  NW., 
Washington.  DC  20506. 

FOR  FURTHER  MFORUATION  CONTACT: 
Dorothy  Balaban,  Legal  Assistant,  Office 
of  the  General  Counsel,  Office  of  the 
United  States  Trade  Rspresentative, 

(202)  395-3432. 

SUPPLEMENTARY  MFORIUTXM:  Chapter 
19  of  the  CFTA  substituted  binational 
panel  review  for  judicial  review  by 
national  courts  of  final  determinations 
in  antidumping  and  co<intervailing  duty 
proceedings.  Chapter  19  panels  re^ew 
determinations  to  decide  whether  the 
competent  investigating  authority 
complied  with  the  relevant  national 
laws,  applying  the  standard  of  review 
that  would  otherwise  have  been  applied 
by  a  national  court  in  comparable 
circumstances. 

Since  the  implementation  of  the 
CFTA,  46  binational  panel  proceedings 
have  been  convened  pursuant  to 
Chapter  19.  30  of  these  panel 
proceedings  have  involved 
determinations  by  U.S.  investigating 
authorities;  16  have  involved  Canadian 
determinations.  Six  of  these  panels  have 
reviewed  countervailing  duty 
determinations:  23  proraedings  have 
involved  antidumping  duty 
determinations;  14  have  involved  injury 
determinations:  and  three  have  involved 
scope  determinations.  21  panel 
proceedings  are  currently  pending. 

Binational  panels  convened  pursuant 
to  Chapter  19  consist  of  five 
independent  experts.  A  separate  panel 
is  formed  for  each  challenged 
determination.  The  panelists  are 
nominated  by  the  United  States  and 
Canada  from  lists  of  eligible  candidates 
developed  in  advance  pursuant  to  the 
recpiirements  of  the  CFTA  and  the  Act 
The  majority  of  individuals  on  each 
panel  must  be  attorneys. 

Panel  decisions  are  not  subject  to 
appeal,  but  may  be  reviewed  in  limited 
circumstances  by  a  biimtional 
Extraordinary  Challenge  Committee. 
Extraordinary  Challenge  Committees  are 
composed  of  cmrrent  and  former  Federal 
judges.  To  date,  two  panel  decdsions  has 
been  considered  by  Extraordinary 
Challenge  Committees. 

Section  405  of  the  Acd  establishes  an 
interagency  group,  chaired  by  USTR,  to 
propose  lists  of  candidates  eligible  to 
serve  on  Chapter  19  panels  and 
Extraordinary  Challenge  Committees. 
After  consulting  with  the  Senate 
Committee  on  Finance  and  the  House 
Committee  on  Ways  and  Means,  USTR 
approves  a  final  candidate  list.  Pursuant 
to  section  405,  the  candidate  list  may  be 
modified  twice  each  year. 

The  current  U.S.  list  of  candidates 
eligible  to  serve  on  chapter  19 


binational  panels  is  set  forth  in  Annex 
A  to  this  notice.  The  current  U.S.  list  of 
candidates  eligible  to  serve  on 
Extraordinary  Challenge  Committees  is 
set  forth  in  /mnex  B. 

Criteria  for  Eligibility 

Chapter  19  establishes  specific  criteria 
for  panel  selection.  First,  candidates 
must  be  U.S.  or  Canadian  citizens  and 
not  affiliated  with  either  government 
They  also  must  be  of  good  character, 
hi^  standing  and  repute,  and  must  be 
chosen  strictly  on  the  basis  of 
objectivity,  reliability,  sound  judgment 
and  general  familiarity  with 
international  trade  law.  Although  the 
Act  precludes  active  judges  from  serving 
on  Chapter  19  panels,  former  judges  are 
encouraged  to  apply. 

Section  405  oi  the  Act  establishes 
further  requirements  for  the  selection  of 
eligible  U.S.  candidates  to  serve  on 
Chapter  19  binational  panels. 

Candidates  are  to  be  selected  without 
regard  to  political  affiliation. 

Individuals  who  would  be  prevented  by 
conflicts  of  interest  firom  serving  on 
many  panels  convened  piirsuant  to 
Chapter  19  may  be  excluded  firom  the 
final  candidate  list.  Not  all  individuals 
included  on  the  fijutl  candidate  list 
necessarily  will  be  selected  for  panels. 

Remuneration 

The  two  governments  share  Mually  in 
compensating  panel  members.  Tne 
amount  of  remuneration  varies 
according  to  the  exchange  rate  and  is 
currently  $320  per  day,  plus  reasonable 
expenses.  Although  panelists  will 
receive  remuneration  firom  the  United 
States,  section  405(b)  of  the  Act 
specifies  that  panelists  are  not 
considered  employees  of  the 
Government. 

Procedures  for  Application 

Interested  parties  are  encouraged  to 
supply  one  copy  of  their  resumes  to 
Section  405  Group,  room  223,  Office  of 
the  United  States  Trade  Representative. 
600  17th  Street  NW.,  Washington,  DC 
20506.  Upon  receipt  of  resumes,  the 
Section  405  Group  may  send  a  letter 
requesting  further  information  in  order 
to  allow  a  thorough  evaluation  of  the 
appUcation. 

The  applicant’s  resume  and  any 
supplementary  information  provided  by 
an  applicant  will  be  used  by  USTR  for 
the  purpose  of  selecting  candidates  for 
the  final  lists  and  for  nominating 
candidates  for  particular  panels  or 
committees.  Further  information 
concerning  potential  conflicts  may  be 
retmested,  on  an  as  needed  basis,  frum 
inmviduals  prior  to  final  selection  or 
appointment  to  particular  panels  or 


committees.  This  information  will  be 
provided  to  the  Government  of  Canada 
upon  the  nomination  of  candidates  to 
p^cular  panels  or  committees. 

Current  Members 

Current  members  of  the  candidate 
lists  need  not  reapply  in  response  to  this 
notice.  Current  members  who  are  no 
longer  interested  in  serving  on  panels  or 
committees  should  notify  USTR  so  that 
they  can  be  removed  firom  the  list.  In  the 
absence  of  such  notice,  USTR  will 
assume  that  the  individual  wishes  to 
remain  on  the  list.  Individuals  who  have 
previously  applied  but  have  not  been 
selected  for  a  final  candidate  list  may 
reapply. 

False  Statements 

Pursuant  to  section  405(a)(2)(C)  of  the 
Act,  false  statements  by  an  applicant  to 
USTR  regarding  the  applicant’s  personal 
or  professional  qualifications,  or 
financial  or  other  relevant  interests,  that 
bear  upon  the  applicant’s  suitability  for 
placement  on  a  list  of  eligible 
candidates  or  appointment  to  panels  or 
committees  are  subject  to  crimhial 
sanctions  xmder  18  U.S.C.  10901. 

Dated:  November  12, 1993. 
fames  R.  Holbeiii, 

United  States  Secretary,  FT  A  Binational 
Secretariat 

Annex  A — United  States  Article  1904  Rostor 
List 

Bruce  Aitken 
Bill  Alberger 
William  P.  Alford 
Steven  W.  Baker 
John  H.  Barton 
David  E.  Birenbaum 
Lawrence  ).  Bogard 
James  R  Cannon 
Michael  J.  Coursey 
Gail  T.  Cumins 
Joel  Davidow 
Joseph  P.  Dennin 
Harry  B.  Bndsley 
How^  N.  Fenton,  ni 
Harry  First 
Peter  J.  Gartland 
Timothy  A.  Harr 
David  Hartquist 
C  Michael  Hathaway 
Mark  D.  Herlach 
F.  Lynn  Holec 
O.  Thomas  Johnson,  Jr. 

Alan  G.  Kashdan 
Harold  H.  Koh 
Daniel  M.  Kolkey 
Jane  C  Luxton 
Robert  E.  Lutz,  II 
Michael  P.  Mabile 
W.  Qark  McFadden,  n 
Brian  E.  McGill 
John  J.  Miller,  CPA 
Carol  A.  Mitchell 
Philip  D.  O’NeUl,  Jr. 

Daniel  G.  Parian 
Kathleen  F.  Patterson 
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John  M.  Petenon 
Morton  Pomeranz 
Lauren  D.  Rachlin 
John  A.  Ragosta 
Kenneth  B.  Reisenfeld 
W.  Michael  Relsman 
Robert  E.  Ruggeri 
FrancU  ).  Sailer 
Michael  Sandler 
Leonard  E.  Santos 
Tom  M.  Schaumbeig 
Thomas  J.  Schoenbaum 
Melvin  S.  Schwechter 
Saul  L  Sherman 
Mary  T.  Staley 
Eugene  L  Stewart 
Terence  P.  Stewart 
The  Honorable  Paula  Stem 
Steven  S.  Weiser 
Gary  M.  Welsh 

Annex  B— ^inal  List  of  Candidates  for 
Article  1904.13  Extraordinary  Challenge 
Conunitteea 

Honorable  Arlin  M.  Adams 
Honorable  Patricia  J.  Boyle 
Honorable  Susan  Getzendanner 
Honorable  Lynn  G.  Higby 
Honorable  Frederick  B.  Lacey 
Honorable  Miles  W.  Lord 
Honorable  Frank  ).  McGarr 
Honorable  Thomas  R.  McMillen 
Honorable  James  R.  Miller,  Jr. 

Honorable  Robert  J.  O'Connor 
Honorable  John  A.  Reed 
Honorable  Charles  B.  Renfrew 
Honorable  Philip  W.  Tone 
Honorable  Harold  R.  Tyler,  Jr. 

Honorable  Malcolm  R.  WiBrny 

[FR  Doc.  93-28266  Filed  11-16-93;  8:45  am) 
BtuMO  cone  asio-or-M 

Lehigh  University,  et  ai.;  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  93-095.  Applicant: 
Lehigh  University,  Bethlehem,  PA 
18015.  Instrument:  Gas  Source  Isotope 
Ratio  Mass  Spectrometer,  Model  MAT 
252.  Manufacturer:  Finnigan  MAT, 
Germany.  Intended  Use:  See  notice  at  58 
FR  47887,  September  13, 1993.  Reasons: 
The  foreign  instrument  provides 
internal  precisions  of  0.1  per  mil  for  1.0 


X 10^  to  1.0  X 104  mole  samples  of  both 
Na  and  CO3  in  dual-inlet  continuous 
viscous  flow  mode. 

Docket  Number:  93-097.  Applicant: 
University  of  Oldahoma,  Norman,  OK 
73019.  Instrument:  Gas  Chromatograph 
Isotope  Ratio  Mass  Spectrometer,  Mc^el 
MAT  252.  Manufacturer:  Finnigan 
MAT,  Germany.  Intended  Use:  See 
notice  at  58  FR  47887,  September  13, 
1993.  Reasons:  The  forei^  instrument 
provides:  (1)  An  internal  precision  of 
0.005  per  mil  for  3  bar  pi  samples  of 
CO2,  (2)  two  ion  multicollector  systems 
and  (3)  an  all  metal  inlet  with  gold 
seals. 

Docket  Numbers:  93-100  and  93-101. 
Applicant:  University  of  Michigan,  Ann 
Artor,  MI  48109-1063.  Instruments:  (2) 
Used  Rare  Gas  Mass  Spectrometers  and 
Accessories,  Models  VG 1200S  and  VG 
3000.  Manufacturer:  Fisons,  United 
Kingdom.  Intended  Use:  See  notice  at  58 
FR  49023,  September  21, 1993.  Reasons: 
The  Model  VG  1200S  instrument 
provides  a  sensitivity  of  1  x  10-3  amps/ 
Torr  for  Ar  and  low  badcground  (partial 
pressure  at  mass  36  is  less  than  3  x  10-i3 
cm3  STP).  The  Model  VG  3000 
instrument  provides  detection  and 
measxirement  of  ion  beams  of  6  x  10->4 
amps  with  a  3:1  signal/noise  ratio  and 
measurement  of  helium  isotopic 
compositions  (3He/4He)  to  5.0%. 

The  capability  of  each  of  the  foreign 
instruments  described  above  is 
pertinent  to  each  applicant’s  intended 
purposes.  We  know  of  no  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 

Frank  W.CraeL 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc  93-28300  Filed  11-16-93;  8:45  am] 
nujNQ  cooe  asio-oa-F 


Univaraity  of  Arkanaaa  at  al.; 
Conaolidatad  Daciaion  on  Applicationa 
for  Duty-Fraa  Entry  of  Sciantific 
Inatrumanta 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651, 80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC 

Cbmments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used. 


is  being  manufactured  in  the  United 
States. 

Docket  Number:  93-096.  Applicant: 
University  of  Arimnsas,  Fayetteville,  AR 
72701. 

Docket  Number:  93-098.  Applicant: 
Oklahoma  State  University,  Stillwater, 
OK74078. 

/nstrument:  Tandem  Fabry-Perot 
Interferometers  and  Accessories. 

Manufacturer:  J.R.  Sandercock, 
Switzerland. 

Intended  Use:  See  notices  at  58  FR 
47887,  September  13, 1993  and  58  FR 
49023,  September  21, 1993.  Reasons: 
The  foreign  instrument  provides  a  3- 
pass  dynamically  isolated  tandem 
system  with  contrast  in  the  range  10^  to 
10>*  and  optimal  dynamic  range  %dth 
minimal  draft.  Advice  Receiv^  From: 
National  Institute  of  Standards  and 
Technology,  October  15, 1993. 

The  National  Institute  of  Standards 
and  Technology  advises  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant’s  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument 

We  laiow  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  the  foreign 
instruments. 

Frank  W.  CreeL 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc  93-28302  Filed  11-16-93;  8:45  am] 
BNXMO  CODE  3610-08-F 


University  of  California;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 


This  decision  fa  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651, 80  Stat  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 


8:30  a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 


DC.  t 

Commenfa:  None  received.  Decision: 


Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 


Docket  Number:  92-169R.  Applicant: 
University  of  California,  Los  Al^os, 
NM  87545.  Instrument:  UHV  Scanning 
TimneUng  Microscope.  Manufacturer: 
Omiqron  Associates,  Germany.  Intended 
Use:oee  notice  at  58  FR  4978,  January 
19, 1993.  Reasons:  The  foreign 
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instrument  provides:  (1)  In-situ  tip 
exchange,  (2)  guaranteed  atomic 
resolution  on  gold  and  (3)  an  additional 
substrate  electee  and  preamp  for 
ballistic  electron  emission  microsa^y 
capability. 

The  capabilities  of  the  foreign 
instrument  described  above  are 
pertinent  to  the  applicant’s  intended 
purpose  and  we  know  of  no  other 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  which  is  being 
manufactured  in  the  United  States. 

Frank  W.  Oael, 

Director,  Statutory  Import  Programs  Staff. 

IFR  Doc.  93-28301  Filed  11-16-93;  8:45  ami 
aaxjNa  code  asio-os-f 

Minority  Business  Development 
Agency 

[I.D.  No.  06-10-94004-01] 

Business  Development  Center 
Applications:  Little  Rock  MBDC 

AGENCY:  Minority  Business 
Development  Agency,  DCX]. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program. 
The  total  cost  of  performance  for  the 
first  budget  peric^  (12  months)  from 
April  1, 1994  to  March  31, 1995  is 
estimated  at  $169,125.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  pro)ect  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Little 
Rock,  Arkansas  MSA  geographic  service 
area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
biisinesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resovirces  on 
behalf  of  minority  individuals  and 
firms;  offer  a  full  range  of  management 
and  technical  assistance  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 


of  information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points):  the  firm’s  spproach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points):  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  c^teria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  costs 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees  . 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC’s  performance,  the  availability  of 
funds  and  Agency  priorities. 

OATES:  The  closing  date  for  applications 
is  December  28, 1993.  Applications 
must  be  postmarked  on  or  before 
December  28, 1993. 

ADDRESSES:  Dallas  Regional  Office,  1100 
Commerce  St.,  room  7B23,  Dallas,  Texas 
75242,  (214)  767-8001. 

FOR  FURTHER  INFORMATION  CONTACT: 


Melda  Cabrera,  Regional  Director,  Dallas 
Regional  Office,  telephone  (214)  767- 
8001. 

A  pre-bid  conference  will  be  held  on 
December  10. 1993  in  the  Earl  Cabell 
Federal  Building,  room  7B23,  on  1100 
Commerce  Street,  Dallas,  Texas  at  10 
a.m. 

SUPPLEMENTARY  MFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,’’  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  to  an  award  being  made,  they  do 
solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs.  Awards  under 
this  program  shall  be  subject  to  all 
Federal  laws,  and  Federal  and 
Departmental  regulations,  policies,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  ffeceiVab/e— No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fiaud.  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — ^The 
Departmental  Grants  Office  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  ffiat  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
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cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
terminaiion  are  foilure  to  meet  cost* 
sharing  requirements;  unsatiafiKtary 
performance  of  the  KfflDC  woik 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishaUe  by 
law. 

F<dse  Statements— A  false  statement 
on  an  cqjplicaticm  for  Federal  financial 
assistance  is  grounds  for  dental  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certificaiions — All 
primary  applicants  must  submit  a 
completed  Form  C3>-511,  “Certification 
Regarding  Debarment,  Suspension  and 
Other  Re^ooaibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying.” 

Nonprocurement  Debamwnt  and 
Suspension — ^Prospective  participants 
(as  defined  at  15  C7R  part  26.  section 
105)  are  subject  to  IS  CFR  part  26, 
“Nonprocurement  Debannmt  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defin^  at  15  CFR  part  26.  section  605) 
are  subject  to  IS  C^  part  26.  subpart 
F,  “Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Gi^ts)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persorts  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  keying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  ccmtracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  from  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contacts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — ^Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
part  26,  appendix  B. 

Lower  Tier  Certifications— Recipients 
shall  require  applicationsA>idders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  il 
applicable,  a  completed  Form  CD-S12, 
“Certifications  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying^  and 
disclosure  form,  SF-UX,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-S12  is 
intended  for  the  use  of  recipients  and 


should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  ^ould  be  submitted  to 
DOC  in  accordance  with  the 
instructirms  contained  in  the  award 
document. 

11.800  Minority  BusinaM  Development 
(Cat^og  of  Federal  Domeitic  Assistance) 
Dated;  November  8, 19S3. 

Melda  Cabrera, 

Regional  Director,  Dallas  Regional  Office. 

(FR  Doc.  93-28188  Filed  11-16-93;  8:45  ami 
asiJNO  COW  xta-it-« 
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Developmenl  Center 
AppUcatione:  Shwveport  MBOC 

AGENCY:  Minority  Business 
Development  Agmcy.  DOC 
action:  Noti<;». 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program. 
The  total  cost  of  performance  for  the 
first  budget  period  (12  months)  bom 
April  1, 1994  to  March  31. 1995  is 
estimated  at  $169,125.  The  applfoation 
must  include  a  minimum  cost-share  of 
15%  of  the  total  prefect  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  ca^ 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof 
The  MBDC  will  operate  in  the 
Shreveport,  Louisiana  MSA  geographic 
service  area. 

The  fonding  instrument  for  this  ' 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organixations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end.  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minmity  individuals  and 
firms;  offer  a  full  rmige  of  management 
and  technical  assistance  to  minraity 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
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businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (tediniques 
and  methodologies)  to  performing 
work  requirements  included  in  the 
application  (20  points);  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  diose  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfoctory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  costs 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per  < 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC’s  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  December  28, 1993.  Applications 
must  be  postmarked  on  or  before 
December  28, 1993. 

ADDRESSES:  Dallas  Regional  Office,  1100 
Commerce  St.,  room  7B23,  Dallas,  Texas 
75242,  (214)  767-8001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melda  Cabrera,  Regional  Director,  Dallas 
Regional  Office,  telephone  (214)  767- 
8001. 

A  pre-bid  conference  will  be  held  on 
December  10, 1993  in  the  Ear)  Cabell 
Federal  Building,  room  7B23.on  1100 
Commerce  Street,  Dallas,  Texas  at  10 
a.m. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
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award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
OfBce  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  ccmtact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable  ‘ 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Costs — ^Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  to  an  award  being  made,  they  do 
solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre¬ 
award  costs.  Awards  under  this  program 
shall  be  subject  to  all  Federal  laws,  and 
Federal  and  Departmental  regulations, 
policies,  and  procedures  applicable  to 
Federal  financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  imtil  either  the 
delinquent  accovmt  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — ^The  Department 
Grants  Office  may  terminate  any  grant/ 
cooperative  agreement  in  whole  or  in 
part  at  any  time  before  the  date  of 
completion  whenever  it  is  determined 
that  the  award  recipient  has  failed  to 
comply  with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements;  unsatisfactory 
performance  of  the  KffiDC  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — ^A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 


termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — ^All 
primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters:  Driig-Free 
Workplace  Requirements  and 
Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  se^on 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26.  Section  605) 
are  subject  to  15  C^  part  26,  subpart 
F.  "Govemmentwide  Requirements  for 
Ifrug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying— Persons  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contacts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — ^Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  ming  any  funds  must  submit 
an  SF-LLL,  "Disclosvure  of  Lobbying 
Activities."  as  required  under  15  CFR 
part  28.  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-lower  Tier  (jovered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosiue  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DCX].  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DCXl  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 


Dated:  November  8, 1993. 
bfelda  Calwera, 

Regional  Director,  Dallas  Reffonal  Office. 

[FR  Doc.  93-28189  Filed  11-16-93;  8:45  am] 
■HXINQ  CODE  aSIO-tMi 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic;  Public  Hearing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  public  hearing. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Coimdl  (Cotmdl)  will 
convene  a  public  hearing  on  draft 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  C^tal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic. 
Amendment  7  proposes  to:  (1) 
Suballocate  the  Eastern  zone 
commerdal  quota  for  Gulf  ^up  king 
mackerel  equally  between  the  east  and 
west  coasts  of  Florida  (the  North  area 
and  the  South/West  area  are  separated 
at  the  teundary  between  Florida’s  Dade 
and  Monroe  coimties);  and  (2)  further 
suballocate  the  South/West  area  quota 
between  net  and  troll  fishermen. 

OATES:  Written  comments  on  the 
proposed  action  must  be  received  by 
January  3, 1994.  The  hearing  is 
scheduled  for  Tuesday,  December  7, 
1993,  firom  7  p.m.,  to  10  p.m. 

ADDRESSES:  Comments  should  be 
addressed  to  Terrance  R.  Leary.  Gulf  of 
Mexico  Fishery  Management  Coundl, 
5401  West  Kennedy  ^ulevard,  suite 
331,  Tampa,  FL,  33609.  The  hearing  will 
be  held  in  the  Conference  Room  at  the 
NMFS  Panama  City  Laboratory,  3500 
Delwood  Beadi  RcMd,  Panama  City. 
Florida  (904-234-6541). 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  R.  Leary,  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
hearing  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aides  should  be  directed  to 
Beverly  Badillo  at  the  above  Council 
address  by  November  30, 1993. 

Dated;  November  10, 1993. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-28177  Filed  11-16-93;  8:45  am] 
BNJJNQ  COOC  aB10-2>-M 
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National  Technicat  Information  Servica 

Proapective  Grant  of  Exclusive  Patent 
Ucanaa  _ 

This  is  notice  in  accordance  with  35 
U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  to  practice 
the  invention  embodied  in  U.S.  Patent 
No.  4,973,194  (Serial  No.  7-229,935), 
titled  "Method  for  Burial  and  Isolation 
of  Waste  Sludge,**  to  Del  Mar 
Environmental  Technologies,  Inc.,  a 
company  in  the  process  of  incorporating 
and  organizing  operations  in  the  State  of 
Virginia.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  roydty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  TIm  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  frcm  the  date  of  this 
published  Notice,  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  invention  describes  a  method  of 
disposal  of  waste  solid  material  in  an 
underwater  geologic  formation  on  the 
continental  margins  whidi  comprises 
the  steps  of:  Drilling  a  large  diameter 
hole  into  the  geologic  formation  to  a 
depth  of  several  hrmdred  feet  in  a  single 
stroke  operation;  depositing  a  slug  of  a 
paste  of  waste  material  into  the  b^om 
of  the  hole  thereby  burying  the  slug:  and 
permitting  the  geologic  formation 
adjacent  to  the  hole  above  the  buried 
slrig  to  fill  the  hole  above  the  slug, 
thereby  sealing  the  buried  slug  in  the 
geologic  formation.  A  continuous  slrig  of 
waste  material  can  be  used,  or  the  waste 
material  can  be  formed  into  discrete 
charges  of  material. 

The  availability  of  Patent  No. 
4,973,194  for  licensing  was  published  in 
the  Federal  Register,  Vol.  56,  Na  21,  p. 
3822  (January  31, 1991).  A  copy  of  the 
above-identified  patent  may  1m 
purchased  from  &e  Ck)mmissioner  of 
Patents  and  Trademarks,  Box  9, 
Washington,  DC  20231  ^  $3.00 
(payola  by  check  or  money  order). 

Inquires,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Neil  L. 
Mark,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield, 
VA  22151.  Properly  filed  competing 
applications  received  by  the  NTIS  in 
response  to  this  Notice  will  be 


considered  as  objections  to  die  grant  of 
the  contemplated  license. 

Douglas  J.  Campion, 

Acting  Director,  Office  of  Federal  Patent 
Licensing. 

[FR  Doc  93-28161  Filed  11-16-93;  8:45  am] 
eauNO  cooe  sbio-os-m 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umlte  for  Certain 
C<mon  and  Man4/lade  Rber  Textile 
Producta  Produced  or  Manufactured  In 
Bangladesh 

November  10, 1993. 

AGENCY:  Gsmmittee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 


EFFECTIVE  DATE:  November  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Aadwrity:  Executive  Order  11651  of  Much 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  current  limits  for  Categories  334 
and  634  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  60174,  published  on 
December  18, 1992. 

The  letter  to  the  Commissionm  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  ffie  implementation  of  cert^  of 
its  provisions. 

RilaD.Hay«s, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommittM  for  the  Implementation  of  Textile 

Agreements 

November  10, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  11, 1992.  by  the 
Chairman,  Committee  for  the  hnplementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man¬ 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  February  1, 1993  and  extends  through 
January  31, 1994. 

Effective  on  November  17, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
December  11, 1992  to  increase  the  limits  far 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People’s  Republic  of 
Bangladesh: 


Category  Adjusted  fejNe-month 


334  _ _  112,321  dozan. 

634  .  362,968  dozen. _ 

rfhe  Nmits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  January 
31, 1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aSitrs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  93-28296  Filed  11-16-93;  8:45  am) 
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Adjustment  of  Import  Limits  for  Certain 
Man-Made  Rber  Textile  Products 
Produced  or  Manufactured  in  India 

November  10, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits.  _ _ _ 

EFFECTIVE  DATE:  November  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT; 
Jennifer  Talkrico.  international  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
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quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6705.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  current  limit  for  Category  641  is 
being  increased  by  application  of  swing, 
reducing  the  limit  for  Categories  647/ 
648  to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  56328,  published  on 
November  27, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Gmunittee  for  the  Implementation  of  Textile 

Agreements 

November  10, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  20, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man¬ 
made  6ber,  silk  blend  and  other  vegetable 
6ber  textile  products,  produced  or 
manufactured  in  India  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1993  and  extends  through 
December  31, 1993. 

Effective  on  November  17, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
November  20, 1992  to  adjust  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 


States  and  India: 

Category 

Adjusted  twelve-month 
Hrnit' 

Levels  in  Group  1: 

641  . 

895,965  dozen. 

282,444  dozen. 

647/648  . 

'The  limits  have  not  been  ac^usted  to  ac¬ 
count  for  any  imports  exported  after  December 
31, 1992. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afCairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  93-28299  Filed  11-16-93;  8:45  am] 
BNJJNO  cooe  Mie-oa-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton  end  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  in 
the  Philippines 

November  10, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  November  17. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6713.  For  information  on 
Embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  ciurent  limits  for  certain 
categories  are  being  adjusted  for  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  53473,  published  on 
November  10. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreemenL  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Otairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comminee  for  the  fanplementatioa  of  Textile 
Agreements 

November  10, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
Issued  to  you  on  November  4, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  6ber  textile  products  and  silk 
blend  and  other  vegetable  6ber  apparel, 
produced  or  manufactured  in  the  Philippines 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1993  and 
extends  through  December  31, 1993. 

Effective  on  November  17, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
November  4, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Philippines: 


Category 

ArAusted  twetvemorrth 
Kmit' 

Levels  in  Group  1: 

MS  . 

148,220  dozen. 

364,952  dozen. 

290,385  dozen. 

. 

635 . . 

'Tha  Hmtts  have  not  been  ac^usted  to  ac¬ 
count  for  any  knports  exported  after  December 
31, 1992. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
tliese  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  S53(a)(l). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Coirunittee  for  the  Implementation 
of  Textile  Affeements. 

[FR  Doc.  93-28298  Filed  11-16-93;  8:45  am] 
BIUJNQ  cooc  asie-OR-F 


Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Poland 

November  10, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit 

EFFECTIVE  DATE:  November  17. 1993. 

•  FOR  FURTHER  StFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
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(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  reH)penings.  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  443  is 
being  increased  for  carryforwa^. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  i$  available  in  (he 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  48022,  published  on  O^ober 
21, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hajrea, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommittM  for  the  Implementation  of  Textile 

Agreements 

November  10, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  CX:tober  15, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Poland  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1993  and  extends  through 
December  31, 1993. 

Effective  on  November  17, 1993,  you  are 
directed  to  amend  the  directive  dated 
October  15, 1992  to  increase  the  limit  for 
Category  443  to  239,673  numbers*,  as 
provided  under  the  terms  of  the  cxment 
bilateral  agreement  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Poland. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fails  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


1  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1992. 


Sincerely, 

Rita  D.  Hayes. 

Qiairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  93-28297  Filed  11-16-93;  8:45  am] 
MLUNQ  COOC  MIO-OR-F 


R«quMt  for  Public  CommanU  on 
Bllatoral  Toxtilo  Consultations  With  ths 
Govsmmsnt  of  ths  Psopis's  Republic 
of  China  on  Certain  Silk  Blend  and 
Other  Vegetable  Rber  Textile  Products 

November  12, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 


EFFECTIVE  DATE:November  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  MFORMATXIN: 

Aathorit]r:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  October  29. 1993,  under  the  terms 
of  the  Bilateral  Cotton,  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement  of  February  2, 
1988,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China,  the 
United  States  Government  requested 
consultations  with  the  Government  of 
the  People’s  Republic  of  China  with 
respect  to  silk  blend  and  other  vegetable 
fiber  luggage  in  Category  870. 

The  U.S.  Government  has  decided  to 
implement  a  limit  for  the  prorated 
period  beginning  on  October  29, 1993 
and  extending  though  December  31, 
1993. 

A  summary  market  statement 
concerning  Category  870  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  870,  under  the 
agreement  with  the  the  Government  of 
the  People’s  Republic  of  China,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 


Category  870,  is  invited  to  submit  10 ' 
copies  of  such  comments  or  information 
to  Rita  D.  Hayes.  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  the  People’s 
Republic  of  China. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  horn  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  former 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

'The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  870.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  People’s  Republic  of 
China,  further  notice  will  be  published 
in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992). 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement— China 
Category  870 — Luggage  of  Silk-Blend  and 
Non-Cotton  Vegetable  Fiber 
October  1993 

Import  Situation  and  Conclusion 

U.S.  imports  of  Category  870 
luggage — silk-blend  and  non-cotton 
vegetable  fiber — from  China  reached 
26.1  million  kilograms  in  the  year 
ending  in  August  1993, 63  percent 
above  the  16.0  million  kilograms 
imported  a  year  earlier.  During  the  first 
eight  months  of  1993,  China  shipped 
17.7  million  kilograms,  55  percent 
above  their  January-August  1992  level 
and  89  percent  of  their  total  calendar 
year  1992  level.  China  is  the  largest 
uncontrolled  supplier  accounting  for  84 
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percent  of  Cat^ry  870  iinp<»tt 
during  the  year  endiM  Ausust  1993. 

Imports  of  silk-blend  ana  non-cotton 
vegetable  fiber  luggage  compete  directly 
with  domestically  produced  man-made 
fiber  luggage.  Category  670  Part  The 
sharp  and  substanUal  increase  in 
Category  870  imports  tom  China  is 
causing  a  real  ri^  of  market  disruption 
in  the  U.S.  market  for  man-made  fiber 
luggage. 

US.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  of  man-made  fiber 
luggage.  Category  670  Part,  measured  in 
kilograms  of  febric  consumed  in  the 
production  of  luggage,  declined  seven 
percent  between  1989  and  1992.  In 
contrast.  Category  670  Part  Itiggage 
imports,  measur^  in  kilograms  of  fabric 
content,  increased  by  nine  percent 
between  1989  and  1992.  The  ratio  of 
imports  to  domestic  production  in 
Category  670  Part  luggage  increased  to 
229  percent  in  1992  horn  195  percent  in 
1989.  The  domestic  manufacturers’ 
share  of  this  market  fell  from  34  percent 
in  1989  to  30  percent  in  1992,  a  decline 
of  4  percentage  points. 

U.S.  imports  of  silk-blend  and  non¬ 
cotton  vegetable  fiber  luggage.  Category 
870,  surged  in  1992  reaching  25,599,000 
kilograms  (actual  weight  of  luggage)  in 
1992, 41  percent  above  the  1991  level. 
Imports  continued  to  surge  in  1993 
increasing  37  percent  in  the  first  eight 
months  of  1993  over  the  January-August 
1992  level. 

When  imports  of  the  directly 
competitive  Category  870  luggage, 
adjusted  for  fabric  content,  are  deluded 
in  the  market  analysis,  the  import  to 
domestic  production  ratio  increases  by 
81  percentage  points  to  310  percent  in 
1992  and  the  domestic  manufacturers’ 
share  of  the  market  declmes  six 
percentage  points  to  24  percent  in  1992. 
Duty-Paid  Value  and  U.S.  Producers’ Price 

Nearly  all  of  Category  870  luggage 
imports  frem  China  during  1993  entered 
the  U.S.  imder  HTSUSA  numbers 
4202.12.6000 — suitcases  and  similar 
containers  of  non-cotton  vegetable 
fibers,  not  of  pile  or  tufted  construction, 
and  4202.92.2000-^travel  bags  and 
similar  bags  of  ncm-cotton  vegetable 
fiber,  not  of  pile  or  tufted  construction. 
The  prices  of  these  imports  of  luggage 
from  China  are  lower  than  the  prices  of 
comparable  U.S.  produced  luggage. 

CommittM  fw  the  Implementation  of  Textile 

Agreements 

November  12, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  December  23, 1992,  by  the 
Chairman,  Cemunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiW,  silk  blend  and  odier 
vegetable  fiber  textiles  and  textile  products, 
pr^uced  or  manufactured  in  the  People’s 
Republic  of  China  and  exported  duriig  the 
period  which  began  on  January  1, 1993  and 
extends  through  December  31, 1993. 

Efiective  (m  November  19, 1993,  you  are 
directed  to  establish  a  limit  for  silk  blend  and 
other  vegetable  fiber  textile  [Mtxiucts  in 
Category  870,  produced  or  manufactured  in 
China  and  exported  during  the  period 
beginning  on  October  29, 1993  and  extending 
through  December  31. 1993  at  a  level  of 
5,058,892  kilograms  >. 

Textile  products  in  Category  870  which 
have  been  exported  to  the  United  States  prior 
to  October  29, 1993  shall  not  be  subject  to  the 
Pmit  established  in  this  directive. 

Textile  products  in  Category  870  whidi 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)  prior  to  the 
efiective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  iiiclude  entry  for  consumption  into  the 
Commonwealth  of  Puerio  Rica 

The  Committee  for  the  Implementation  of 
Textile  Agreonents  has  determined  that  this 
action  falls  within  the  frneign  affairs 
exception  of  the  rulemaking  provisiems  of  5 
U.S.C  553(aHl). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Impiementation 
of  Textile  Agreements. 

IFR  Doc.  93-28295  Filed  11-16-93;  8:45  am] 
MUMO  CODE  SBie-OA-F 


COPYRIGHT  ROYALTY  TRIBUNAL 
[CRT  Dodwt  No.  93-1-920RD] 

1992  Audio  Home  Recording  Act 
Dietrlbutlon  Proceeding 

AGENCY:  Copyright  Royalty  TribunaL 
ACTION:  Notice. 

SMIMARY:  On  November  4, 1993,  the 
American  Society  of  Composers, 

Authors  and  Publishers,  Broadcast 
Music  Inc.,  Copyright  Management,  Inc., 
Gospel  Music  Coalition,  The  Harry  Fox 
Agency,  Inc.,  SESAC,  Inc.  and  The 
Songwriters  Guild  of  America 
("Parties”)  filed  a  joint  motion  to 
consolidate  the  1992  and  1993  Dart 
Distribution  Proceedings  in  the  Musical 
Works  Fund.  The  Tribunal  invites 
comments  frnm  interested  parties. 

OATES:  Comments  are  due  by  November 
23, 1993.  Reply  comments  will  not  be 
accepted. 


1  The  limit  has  not  bean  adfusted  to  account  for 
any  imports  exported  after  October  28, 1993. 


ADDRESSES:  An  original  and  five  copies 
of  the  comments  shall  be  addressed  to 
Qiaiiman,  Copyright  Royalty  Tribunal, 
1625  Connecticut  Avenue,  I^.,  suite 
918,  Washington,  DC  20009. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Cindy  Daub,  Chairman,  Copyright 
Royalty  Tribunal,  1825  Connecticut 
Avenue,  NW.,  suite  918,  Washington, 

DC  20009,  (202)  606-4400. 
SUPPLEMENTARY  MFORMATION:  On  June 
30,  the  parties  in  Joint  Comments 
advised  the  Tribimal  that  they  had 
reached  agreement  among  themselves 
and  with  certain  individual  claimants 
within  the  Musical  Works  Fund  who 
had  filed  claims  in  the  Writers  Subfund, 
the  PublishersFund,  or  both  Subfunds 
for  1992.  By  that  agreement,  the  parties 
advised  the  Tribiu^  that  clisims  to  1992 
Musical  Works  Fimd  royalties  were 
"rolled  over”  into  the  1993  Distribution 
Proceedings  and  claims  of  settling 
parties  to  ^ares  of  the  respective 
Subfunds  of  the  1992  Musical  Works 
Fund  are  to  be  settled  based  on  the 
shares  each  receives  of  the  respective 
1993  Subfunds.  In  Supplementary 
Comments  dated  September  8. 1993,  the 
parties  advised  the  Tribunal  that  they 
had  reached  agreement  with  other 
individual  claimants  who  filed  claims 
within  the  Musical  Work  Fund  and  that 
no  controversy  existed  as  among  these 
additional  individual  claimants. 

Further,  Mr.  James  Cannings  was  the 
only  claimant  in  the  Musit^  Work 
Fu^  to  file  a  Notice  of  Intent  to 
Participate  in  the  1992  DART 
Distribution  Proceedings  and  had  not 
agreed  to  "roll  over”  his  1992  claims 
into  the  1993  Distribution  Proceeding. 

The  parties  express  that  because  of, 
the  unique  circumstances  presorted  and 
in  the  interest  of  justice  and  efficient 
administration  they  request  the  Tribunal 
to  consolidate  the  1992  and  1993  DART 
Distribution  Proceedings  in  the  Musical 
Works  Fund.  The  parties  note  the 
following  several  reasons  why 
consolidation  is  the  fairest  and  most 
prudent  course: 

1.  The  size  of  the  1992  DART  royalty 
fund  does  not  justify  a  proceeding,  for 
the  costs  of  a  proceeding  will  leave 
nothing  to  distribute: 

2.  The  first  DART  Distribution 
Proceeding  will  have  precedential 
effect,  and  should  not  be  held  in  these 
circumstances;  precisely,  that  if  the 
Tribunal  were  to  conduct  a  special 
Distribution  Proceeding  at  this  time  tc 
determine  Mr.  Canning’s  1992 
entitlement,  those  claimants  not 
appearing  will  be  denied  the 
opportunity  to  be  heard  on  the 
important  matters  of  the  procedure  and 
substance  of  Music  Worlu  Fund 
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Distribution  Proceedings.  The  parties 
further  note  that  significant  prejudice 
would  be  avoided  if  the  Tribund  were 
to  consolidate  the  1992  and  1993  DART 
Distribution  Proceedings. 

3.  Because  of  the  pendency  of  Hit 
2840  and  S.  1346,  bills  introduced  to 
abolish  by  the  Tribunal,  to  conduct  a 
1992  DART  Distribution  Proceeding  at 
this  time  may  truncate  the  proceeding 
and  needlessly  expend  effort  and 
resources.  Additionally,  the  parties  note 
that  in  view  of  this  legislation,  the 
Tribunal  has  already  suspended 
conduct  of  the  1990  Cable  Royalty 
Distribution  Proceeding.  Also,  the 
Tribimal’s  procedural  ^edule  calls  for 
submission  of  written  direct  cases  by 
December  1, 1993,  and  commencement 
of  hearings  on  January  10, 1994.  If 
parties  acted  on  this  schedule,  and  the 
legislation  is  enacted,  the  parties  would 
have  gone  to  the  expense  of  preparing 
direct  cases  for  nou^t. 

4.  Consolidation  would  improve  the 
quality  of  any  evidence  to  be  adduced 
and  e^ance  the  prospects  for 
settlement:  and  ^ally, 

5.  Consolidation  of  the  1992  and  1993 
DART  Distribution  Proceedings  vrill  not 
prejudice  Mr.  Cannings  since  the  parties 
do  not  seek  to  impose  on  Mr.  Can^gs 
the  settlement  for  1992  that  all  other 
parties  in  the  Musical  Works  Fund  have 
found  acceptable.  Mr.  rAnnlnga  would 
have  a  full  and  fair  opportunity  to 
present  his  evidence  of  entitlement 
during  one  consolidated  Distribution 
Proceeding.  The  parties  assert  that  the 
only  conceivable  detriment  Mr. 
Caimings  may  suffer  from  consolidation 
of  the  two  proceeding  is  that  he  wiU 
have  to  wait  slightly  longer  to  receive 
the  1992  award. 

Cindy  Daub, 

Chairman. 

(FR  Doc.  93-28422  Filed  11-16-93;  8:45  am] 
BIUJNa  COOe  MIO-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board,  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  9  December  1993. 

Time  of  Meeting:  1406-1600  hours. 

Place:  Pentagon,  Washington. 

Agenda:  The  Army  Science  Board’s  C3I 
Issue  Group  will  commence  their  Director  of 
Information  Systems  for  Command,  Control, 
Communication,  and  Computers  (DISC4) 


initiated  Issue  Group  study  on  Moving  Army 
Tactiari  Command  and  Qmtrol  System 
(ATGCS)  fr(»n  a  CharacterOrient^  Message 
System  to  a  Data-Oriented  Message  System, 
this  meeting  will  be  open  to  the  public  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  wiUi  the  onnmittee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  (703)  695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc  93-28162  Piled  11-16-93;  8:45  am] 
MLUNQ  COOE 


DEPARTMENT  OF  ENERGY 

FMtoral  Enorgy  Regulatory 
Commleeion 

[DocfcM  No.  QF03-131-000] 

UNIQAS  Corp.;  Motion  to  Revoke  Self* 
CertMcetion 

November  10, 1993. 

Take  notice  that  on  November  4, 

1993,  Advanced  Extraction 
Technologies.  Inc.,  (AET)  filed  a  motion 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  requesting 
the  Commission  to  revoke  the  quali^^g 
small  power  production  facility  status  of 
the  m^GAS  Corporation  (Unigas), 
pursuant  to  §  292.207(d)  of  the 
Commission's  regulations.  Unigas’ 
notice  of  self-certification  was  filed  with 
the  Commission  on  June  12, 1993,  in  the 
above-captioned  do^et. 

AET  maintains  that  certification 
should  be  revoked  by  the  Commission 
on  the  ground  that  the  natural  gas  that 
Unigas  proposes  to  bum  in  the  small 
power  production  facility  is  not  waste. 
According  to  AET,  Unigas  will  be 
burning  valuable  gas  and  not  “waste"  in 
contravention  of  the  Commission’s 
regulations. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  revocation  of  the 
qualifying  small  power  production 
racility  status  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rtiles  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  23, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  berame  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashdl, 

Secretary. 

(FR  Doc  93-28256  ffiled  11-16-93;  8:45  am] 
■UMO  oooa  snr-OMi 


[Project  Noe.  3574-004,  el  aL] 

Hydroelectric  AppUcetiorte; 

Continental  Hydro  Corp.,  et  el.; 
Appiicatione 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Major 
License  (Notice  of  Tendering). 

b.  Project  No.:  3574-004. 

c.  Date  filed:  October  18, 1993. 

d.  Applicant:  Continent^  Hydro 
Corporation. 

e.  Name  of  Project:  Tiber  Dam 
Hydroelectric  Protect. 

1  Location:  At  tne  U.S.  Department  of 
the  Interior,  Bureau  of  Reclamation’s 
Tiber  Dam.  on  the  Marias  River  in 
Liberty  County,  Montana.  Township  30 
North,  Range  5  East.  Sections  28, 29, 32, 
and  33. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  L 
Winship,  Vice  President,  Continental 
Hydro  Corporation,  745  Atlantic 
Avenue.  10th  Floor,  Boston,  MS  02111- 
2735,  (617)  357-0029.1.  FERC  Contact: 
James  Hunter  at  (202)  219-2839. 

i.  FERC  Contact:  James  Hunter  at  (202) 
.219-2839. 

j.  Brief  Description  of  Project:  The 
proposed  project  will  consist  of  a 
penstock  connecting  to  the  existing 
outlet,  a  powerhouse  with  an  installed 
capacity  of  7.5  megawatts,  and  a 
transmission  line  connecting  to  an 
existing  Western  Area  Power 
Administration  substation. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  F^servation 
Act,  and  the  regulations  of  the  Advisory 
Coimcil  on  Historic  Preservation,  36 
CFR  at  §800.4. 

l.  In  accordance  with  §  4.32(b)(7)  of 
the  Commission’s  regulations,  if  any 
resource  agency,  SHTO,  Indian  TrilM,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate,  factual  basis 
for  a  complete  analysis  of  this 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  together  with  justification 
for  such  request,  not  later  than  60  days 
^m  the  filing  diate  and  serve  a  copy  of 
the  request  on  the  Applicant. 
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2  a.  Type  of  Applicatim:  Exemption 
of  Small  Ck)nduit  Hydroelectric  Fadlity. 

b.  Project  No.:  11178-001. 

c.  Date  bled:  |uly  12, 1993. 

d.  Applicant:  City  of  Tucson,  Arizona. 

e.  Name  of  Projert:  City  of  Tucson 
Hydroelectric  Project. 

f.  Location:  At  eleven  locations  within 
the  city  of  Tucson’s  water  distribution 
system,  which  gets  its  water  from  an 
existing  U.S.  Bureau  of  Reclamation 
aqueduct  located  west  of  the  dty.  in 
Pima  County,  Arizona. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas 
Mundinger,  Tucson  Water,  City  of 
Tucson,  Arizona,  P.O.  Box  27210, 
Tucson,  Arizona  85726-7210. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Status  of  Environmental  Analysis: 
This  applicaticHi  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D-4. 

k.  Comment  Deadline:  Sixty  days 
from  the  issuance  date  of  this  notice. 
(January  4, 1994). 

l.  Description  of  Project:  The  project 
would  be  located  on  the  city  of  Tucson’s 
water  distribution  system  which 
includes  the  enclos^  Clearwell 
Reservoir  and  approximately  28  miles  of 
water  distribution  pipeline.  The  project 
itself  would  consist  of  11  powerhouses 
whose  generating  units  have  installed 
capacities  ranging  from  49  Kw  to  1,275 
Kw,  for  a  cumulative  capacity  of  4,246 
Kw.  The  project  excludes  the  existing 
conduits  on  which  the  powerhouses  are 
located. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,  and  D4. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  offices  of  Tucson 
Water,  in  Tucson  Arizona. 

3  a.  Type  of  Applicatitm:  Preliminary 
Permit. 

h.  Project  No.:  11435-000. 

c.  Date  Filed:  September  22, 1993. 

d.  Applicant:  Hildebrand  Hydro 
Associates. 

e.  Name  of  Project:  Hildebrand. 

f.  Location:  On  the  Monongahela 
River  in  Monongalia  County,  West 
Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  V.  James 
Ehinlevy,  185  Genesee  Street,  suite  1518 
Utica,  NY  13501. 


i.  FERC  Contact:  Charles  T.  Raabe  (dt) 
(202)  219-2811. 

^mment  Date:  December  29. 1993. 

.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers’ 
Hildeluwd  Dam  and  R^rvoir  and 
would  consist  of:  (1)  A  poweriiouse 
containing  one  5  MW  horizontal  pit 
turbine^enerator;  (2)  4.16  kV  generator 
leads;  (3)  a  4.16/25-kV.  7/13  MVA 
transformer;  (4)  a  528-foot-long 
transmission  line;  and  appurtenant 
facilities.  Applicant  estimates  that  the 
average  annual  generation  would  be 
17,100  MWh  and  that  the  cost  of  the 
studies  under  the  permit  would  be 
$75,000. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  A10,B,C&D2. 

4  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10822-000. 

c.  Date  filed:  September  19, 1989. 

d.  Applicant:  Summit  Hydrtmower. 

e.  Name  of  Project:  Upper  Collinsville. 

f.  Location:  On  the  Farmington  River 
in  Hartford  County  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Duncan 
Broatch,  92  Rocky  Hill  Rd.,  Woodstock, 
CT  06281,  (203)  974-1620. 

i.  FERC  Contact:  Ms.  Julie  Bemt,  (202) 
219-2814. 

j.  Deadline  Date:  See  paragraph  D9. 
(January  3, 1994). 

k.  Status  of  Enviitmmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  par^raph  D9. 

L  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 

An  existing  18-foot-high  stone  masonry 
dam  owned  by  Connecticut  Department 
of  Environmental  Protection  (2)  a 
reservoir  with  a  surface  area  of  55  acres 
and  a  total  volume  of  350-acre-feet  at 
elevation  289.2  feet  msl;  (3)  an  existing 
set  of  eight  4-foot  by  8-foot  cast  iron 
slide  gates:  (4)  an  existing  140-foot-long 
power  canal;  (5)  an  existing  sluice  gate 
located  along  the  power  canal;  (6)  an 
existing  powerhouse  containing  one 
generating  imit  with  a  rated  capacity  of 
1,400  Kw;  (7)  an  existing  70-foot-long 
tailrace;  (8)  a  proposed  150-foot-Iong 
transmission  line;  and,  (9)  appurtenant 
facilities.  The  energy  generation  is 
estimated  to  be  5,165,000  Kwh. 

m.  Purpose  of  Project:  Power 
produced  would  be  sold  to  a  local 
power  company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  fw 


inspecti(Mi  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  offices  of  Summit 
Hydropower,  92  Rocky  Hill  Rd., 
Woodstock,  CT  06281,  or  by  calling 
(203)  974-1620. 

5  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10823-000. 

c.  Date  filed:  September  19, 1989. 

d.  Applicant:  Summit  Hydropower. 

e.  Name  of  Project:  Lower  Collinsville. 

f.  Location:  On  the  Farmington  Rivw 
in  Hartford  County,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Duncan 
Broatch,  92  Rocky  Hill  Rd.,  Woodstock, 
CT  06281,  (203)  974-1620. 

i.  FERC  intact:  Ms.  Julie  Bernt,  (202) 
219-2814. 

j.  Deadline  Date:  See  paragraph  DO. 
Oanuary  3, 1994). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  D9. 

l.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 

An  existing  20-fbot-high  concrete 
gravity  dam  owned  by  Connecticut 
Departmmit  of  Environmental  Protection 
(2)  a  reservoir  with  a  surface  area  of  32 
acres  and  a  total  volume  of  270-acre-feet 
at  elevation  269.7  feet  ms);  (3)  an 
existing  set  of  low-level  slide  gates;  (4) 
an  existing  gatehouse;  (5)  an  existing 
650-foot-long  power  canal;  (6)  an 
existing  powerhouse  containing  cme 
generating  unit  with  a  rated  capacity  of 
1,150  kW;  (7)  an  existing  lOO-foot-ltmg 
tailrace;  (8)  a  proposed  150-foot-long 
transmission  line;  and,  (9)  appurtenant 
facilities.  The  energy  generation  is 
estimated  to  be  4,560,000  kWh. 

m.  Purpose  of  Project:  Power 
produced  would  be  sold  to  a  local 
power  company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
insp^ion  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  1^.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  offices  of  Summit 
Hydropower,  92  Rocky  Hill  Rd., 
Woodstock,  CT  06281,  or  by  calling 
(203) 974-1620. 
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6  a.  T3rpe  of  Application:  Cimduit 
Exemption. 

b.  Project  No.:  11441-000. 

c.  Date  filed:  October  13, 1993. 

d.  Applicant:  Metropolitan  Water 
District  of  Southern  California. 

e.  Name  of  Project:  Etiwanda  Small 
Conduit  Hydroelectric  Power  Plant. 

f.  Location:  On  the  existing  Etiwanda 
Pipeline  in  the  City  of  Rancho 
Cucamonga,  San  Bernardino  Coimty, 
California;  TlS,  ROW,  in  Section  8. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard 
Balcerz^,  Assistant  General  Manager, 
The  Metropolitan  Water  District,  of 
Southern  California,  P.O.  Box  54153, 
Terminal  Annex.  Los  Angels,  CA  9(M)54, 
(213) 217-6686. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  PJL.  (202)  219-2847. 

j.  Brief  DMcription  of  Project:  The 
proposed  project  consists  a  masonry 
powerhouse  containing  a  turbine  with 
an  installed  capacity  of  23.9  Megawatts 
(project  excludes  the  existing  conduit 
on  which  the  powerhouse  is  proposed). 

k.  With  this  notice,  we  are  Initiating 
consultation  with  the  State  Histcwic 
Preservation  Officer  (SHPO),  as  required 
by  section  106,  National  Historic 
Preservi^ion  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR,  at  S  800.4. 

l.  In  accordance  with  §  4.32  (b)(7)  of 
the  Commission’s  regulations,  if  any 
resource  agency,  SHTO.  Indian  Tri^,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate,  factual  basis 
for  a  complete  analysis  of  this 
application  on  its  merits,  they  must  file 
a  request  for  the  study  writh  the 
Commission,  together  with  justification 
for  such  request,  no  later  than  December 
13, 1993,  and  must  serve  a  copy  of  the 
request  on  the  applicant 

7a.  T)rpe  of  Application:  Approval  of 
a  Revis^  Recreation  Plan. 

b.  Project  No.:  487-009. 

c.  Date  Filed:  September  20, 1993. 

d.  Applicant:  Pennsylvania  Power  and 
Light  Company. 

e.  Naiire  of  Inject;  Wallen paupwck 
Project. 

f.  Location:  Lake  Wallenpaupack, 
Wayne  and  Pike  Counties, 

Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  David  ). 
Dulick,  Senior  Counsri,  Pennsylvania 
Power  and  Light  Company  .Two  Neath 
Ninth  Street,  Allentown,  PA  18101- 
1179,  (215)  774-4107. 

i.  F^C  Contact;  Heather  Campbell, 
(202)  219-3097. 

).  Comment  Date;  December  27. 1993. 


k.  Description  of  Project: 

Pennsylvania  Power  and  Light  Company 
filed  a  revised  recreati<»  plan.  The 
revisions  to  the  plan  include  not 
developing  Shumans  Point  Recreation 
Area  and  blowing  the  Wallenpaupack 
Creek  Recreation  Area  to  revert  to  a 
natural  area  for  conservation  and 
passive  recreeticMi.  This  plan  will  defirte 
recreational  developroent  for  the  length 
of  the  license  period. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B,  Cl, 
and  D2. 

8  a.  Type  of  Application;  Major 
License. 

b.  Project  No.:  10758-001. 

c  Date  filed:  May  28, 1992. 

d.  Applicant;  Blue  Diamond  South 
Pumpra  Storage  Power  Company,  Inc. 

e.  Name  of  Inject:  Blue  Diamond 
South  Pumped  Storage. 

f.  Location:  Mostly  cm  U.S.  lands 
administered  by  the  Bureau  of  Land 
Management,  on  two  man-made 
reservoirs — cm  and  near  the  Blue 
Diamond  Hill,  about  5  miles  west  of  Las 
Vegas  in  Clark  County.  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applmant  Cemtad;  Mr.  David  K. 
Iverscm,  Synergies,  Inc..  191  Main 
Street.  Annapolis.  MD  21401,  (410)  268- 
8820. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  PR.  (202)  219-2847 

j.  Deadline  Date:  Sixty  days  from  the 
issuance  date  of  this  notice  (January  4, 
1994). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

l.  Description  of  Project:  The 
proposed  projec:t  consists  of:  (1)  A 
for^iay — a  lined  earthen  embankment 
reservoir  with  a  capacity  of  1,200  acne- 
feet,  a  surface  area  of  30.87  acnes,  and 

a  maximum  water  elevation  of  4,825  feet 
(msl);  (2)  a  afterbay — a  lined  earthen 
embankment  reservoir  with  a  capacity 
of  1,200  acre-feet,  a  surfece  area  of  31.43 
acres,  and  a  maximum  water  elevation 
of  3,317  feet  (msl);  (3)  a  five-seertion 
water  conduit  system  cxmnecting  the 
forebay  to  the  aflerbey;  (4)  a 
underground,  circular  concrete 
powerhouse  exmtaining  2  pump-turbine 
and  generator-motcH'  units  with  a 
combined  rated  capacity  of  200  MW;  (5) 
a  control  building,  80  f^  long  and  60 
feet  wide,  that  is  cemtiguous  to  the 
powerhouse;  (6)  a  bcxister  substation, 
about  300  feet  scpiare,  vrith  two 
transformers;  (7)  a  138-kV  transmission 
line,  17,000  feet  long,  connecting  the 
project  substation  to  the  Nevada  Power 
Company’s  proposed  substation;  (8)  a 


water  line,  6  inches  in  diameter,  to 
initially  fill  the  system;  and  (9) 
appurtenant  faciuties. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  D9. 

n.  Available  Loc:ations  ot 
Applications:  A  copy  of  the  application 
is  available  for  inspection  ana 
repitxlucrion  at  the  Commission’s 
Public  Reference  and  Files  Maintenanc» 
Branch,  located  at  941  North  Capitol 
Street  I^..  rcxmi  3104,  Washington.  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  applic;ant’s  office 
(see  item  (h)  above). 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  suen  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  alter  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Undw  the 
Commission’s  regulations,  any 
competing  developmmt  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  cm  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notic»  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  cximment  date  ftM-  the 
particular  application.  A  competing 
preliminary  permit  applicatiem  must 
conform  with  18  CFR  4.30(bKl)  and  (9) 
and  4.36. 

A7.  Preliminary  Pwinit — Any 
qualified  development  applicant 
(iesiring  to  file  a  competing 
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development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  imequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (sp>ecify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  propose^reliminary  permit 
with  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  latests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  sptecified 
comment  date  for  the  particular 
lication. 

1.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 


party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  FiUng  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS”,  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION”, 
"COMPETING  APPUCA’nON”, 
"PROTESr’,  "MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS”. 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”.  "PROTEST”,  OR 
"MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
«the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

D4.  Filing  and  ^rvice  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 


The  Commission  directs,  pursuant  to 
$  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991, 56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Conunission  within  60  days  from  the 
issuance  date  of  this  notice  (January  4, 
1994  for  Project  No.  11178-01).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  &t>m  the 
date  of  this  notice  (February  15, 1994  for 
Project  No.  11178-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  Utle  "PROTEST”,  "MOTION 
TO  INTERVENE”,  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION.”  "COMPETING 
APPUCATION,”  "COMMENTS.” 
"REPLY  COMMENTS.” 
"RECOMMENDA'nONS,”  "TERMS 
AND  CONDITIONS.”  or 
"PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  niunber  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  addi^,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  omerwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  1m  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Conunission ’s  regulations  to:  'The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Ucensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepaid  by  the 
Commission  in  this  proce^ng,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D9.  Filing  and  Service  of  Responsive 
EKxniments — ^The  application  is  ready 
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for  environinental  anstym  at  this  time, 
and  the  Commissiem  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescripti<ms. 

The  Commission  directs,  pursuant  to 
section  4.34fb)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991, 56 
FR  23108,  May  20. 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  {nescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  Oanuary  3, 
1994  for  Project  Nos.  10822-000  and 
10823-000;  January  4, 1994  for  Project 
No.  10756-001).  All  reply  comments 
must  be  filed  vrith  the  Commission 
within  105  days  from  the  date  of  this 
notice.  (February  17, 1994  for  Project 
Noe.  10822-000  and  10823-000; 
February  18, 1994  for  Project  No. 
10756-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  at  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS”,  "REPLY 
COMMENTS”. 

"RECOMMENDATIONS.”  "TERMS 
AND  CONDITIONS,”  or 
"PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  applicatiem  to 
which  the  filing  responds;  (3)  furnish 
the  name,  addi^,  and  telephone 
number  of  the  p«rsan  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  ernmnents, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Divisiem  of  Project  Review, 
Office  of  Hydropoww  licensing. 

Federal  Enwgy  Regulatcxy  Conunission, 
Room  1027,  at  the  rt)ove  address.  Each 
filing  must  be  accompanied  by  pro<rf  of 
service  on  all  persons  listed  oa  the 
service  list  pr^Mued  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 


Dated:  November  12, 1993,  Wariiingtoe, 
DC 

Lois  O.  CasheU, 

Sacrataiy. 

PH  Doc  93-28235  Filed  11-16-93;  8:45  am] 
saisM  COOK  snr-ei-e 


[Docket No.  JD>4  00821TTawBa  1Saf| 

Toxm;  NQPA  Notio*  of  Dotormlnatlon 
by  Juftadtetlonel  Aqucy  Deaignatlng 
Foonotion 

November  10, 1993. 

Take  notice  that  on  November  1. 

1993,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determinatiem  pursuant  to 
$  271.703(c)(3)  of  the  Commission’s 
legulaticms,  that  the  Travis  Peak 
Formation,  Bear  Grass  (Travis  Peak), 
underlying  certain  portions  of  Leon 
County,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  'The 
designated  area  is  in  Railroad 
Commission  District  No.  5  and  amsists 
of  the  portions  of  the  following  surveys: 

William  P.  Gray  Survey,  Abstract  296 
J.M.  Mead  Survey,  Abrtract  629 
Tboaoas  B.  Hearn  Survey,  Abstract  351 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portion  of  the  Travis  Peak 
meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  f(»  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  No^ 
Capitol  Street,  NE.,  Wa^iingtmi  DC 
20426.  Pwsosis  ol^ecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CasheU, 

Sacretary. 

[FR  Doc.  93-28254  Piled  11-16-93;  8:45  ami 
saxMO  cooc  tnr-ot-M 


(Project  Na  10987-001  Waahinglon) 

Ohop  Hutual  Light  Co.,  Inc.;  Surrendor 
of  ProHmlnary  Permit 

November  10. 1993. 

Take  notice  the  C%op  Mutual  Light 
Company,  Inc.  Permittee  for  the  Little 
Mashel  Project  No.  10987,  has  requested 
that  its  pretiminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  10987  was  issued  Mardi  14. 
1991,  and  would  have  ex{dred  February 
28. 1994.  The  project  would  have  been 


located  on  Little  Mashel  River,  in  Pierce 
County,  Washington. 

The  Ifermittee  filed  the  request  on 
November  1, 1993,  and  the  preliminary 
permit  fat  Pn^ect  No.  10987  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CTO 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  nte, 
to  the  extent  provided  for  imder  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  93-28255  Filed  11-16-93;  8:45  am] 
BHXatQ  CODE  S717-St-M 


[Docket  Na  RP94^68-000) 

Proposed  Changes  In  FERC  Gas  Tariff; 
Algonquin  Gas  Transmission  Co. 

November  10, 1993. 

Take  notice  that  on  NovembOT  5, 

1993,  Algonmiin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  ^  its  FERC  Gas  Tariff, 
Fou^  Revised  Volume  No.  1,  the 
following  tarifi  sheets,  with  a  proposed 
elective  date  of  December  1. 1993: 

Third  Revised  Sheet  No.  2i)A 
Original  Sheet  No.  95B 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  provide  for  the  recovery 
of  transition  costs  to  be  paid  by 
Algtmquin  to  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  pursuant  to  Texas  Eastern’s 
third  direct  bill  of  Account  Na  191 
purchased  gas  costs  filed  on  Octobw  29. 
1993. 

Algonquin  requests  that  the 
Commission  waive  Section  154.22  of  the 
Commission’s  regulations  to  the  extent 
necessary  in  order  to  permit  this 
application  to  take  effiact  as  requested. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customers 
of  Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  moti<m 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatcny  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  dioukl  be 
filed  on  or  before  November  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  ffie 
appropriate  action  to  be  taken  but  vrill 
not  serve  to  make  protestants  parties  to 
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the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lots  D.  Cashell, 

Secrefaiy. 

(FR  Doc.  93-28260  Filed  11-16-93;  8:45  am] 
BILUNO  CODE  CriT-OI-N 


[Docket  No.  CP94-60-0001 

Arkla  Energy  Resources  Co.;  Request 
Under  Blanket  Authorization 

November  10, 1993. 

Take  notice  that  on  October  29, 1993. 
Arkla  Energy  Resources  Company 
(AER),  525  Milam  Street,  P.O.  Box 
21734,  Shreveport,  Louisiana  71151 
filed  in  Docket  No.  CP94-40-000  a 
request  pursuant  §§  157.205  and 
157.216  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  abandon  certain 
facilities  in  Louisiana,  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000  and  CP82-384-001,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

AER  specifically  proposed  to  abandon 
a  1-inch  diameter  domestic  sales  tap 
served  by  Arkansas  Louisiana  Gas 
Company  on  AER’s  AM-165  lino  in 
Howard  County,  Arkansas.  AER 
indicates  that  the  customer  will  no 
longer  be  located  at  the  tap’s  delivery 
point. 

Any  person  or  the  Commission’s  stafi 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-28243  Filed  11-16-93;  8:45  am] 
BiujNO  CODE  frir-oi-ai 


(Dockat  Nos.  RP91-iei-017;  RP91-16&- 
014] 

Columbia  Gaa  Tranamlaaion  Corp., 
Columbia  Gulf  Tranamlaaion  Co.; 
Propoaad  Changaa  In  FERC  Gaa  Tariff 

November  10, 1993. 

Take  notice  that  on  November  5. 

1993,  Columbia  Gaa  Transmission 
Corporation  (Columbia)  and  Columbia 
Gulf  Transmission  Company  (Columbia 
Gulf)  (collectively  Columbia)  tendered 
for  filing  the  following  proposed 
changes  to  their  respective  FERC  Gas 
Tariff,  Second  Revised  Volumes  No.  1. 
as  set  forth  on  Attachment  A  to  the 
filing,  to  become  effective  January  1. 

1994. 

Columbia  states  that  the  instant  filing 
is  being  made  to  implement  the  last 
sentence  of  Article  I.A.(2)(c)(v)  of  the 
Settlement  in  Docket  Nos.  RP91-160- 
000  et  al.,  and  RP91-161-000  et  al.. 
which  states:  “If  the  Commission 
permits  the  OPEB  accrual  in  rates  but 
requires  a  ratemaking  methodology 
other  than  that  reflected  in  the 
settlement  rates,  Columbia 
Transmission  and  Columbia  Gulf  will 
file  within  30  days  after  a  final  order  to 
adjust  their  rates  accordingly  on  a 
prospective  basis.”  The  Commission 
issued  its  statement  of  policy 
concerning  OPEB  on  Dumber  17. 

1992,  (Docket  No.  PL93-1-000)  and  an 
order  on  rehearing  on  the  statement  of 
policy  on  October  6, 1993.  The  October 
6, 1993,  order  in  Docket  No.  PL93-1- 
001  is  a  “final  order”  requiring  a 
prospective  rate  change  as  contemplated 
by  the  above  mentioned  Settlement.  'The 
instant  filing  removes  from  Columbia’s 
costs  of  service  the  taxes  related  to 
OPEB  expenses  used  in  the  Settlement 
consistent  with  the  statement  of  policy. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia’s 
jurisdictional  customers,  interested  state 
commission  and  the  official  service  list 
in  the  aforementioned  dockets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  E)C  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  rules 
of  Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
November  18, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia’s  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 

Lok  D.  CaslieU, 

Secretary. 

(FR  Doc  93-28258  Filed  11-16-93;  8:45  am] 
BSJJNQ  CODE  anr-at-M 


[DockM  No.  TX94-2-000) 

El  Paso  Electric  Co„  and  Cantral  and 
South  Waat  Sarvicaa,  Inc.,  as  Agant  for 
Public  Servica  Co.  of  Oklahoma,  Waat 
Taxaa  Utilitiaa  Co.,  Southwaatam 
Elactric  Powar  Co.  and  Cantral  Powar 
AUghtCo. 

November  10, 1993. 

Take  notice  that  on  November  4, 

1993,  El  Paso  Electric  Company  (El 
Paso)  and  Central  and  Southwest 
Services,  Inc.  (CSWS),  as  agent  for 
Public  Service  Company  of  Oklahoma 
(PSO),  West  Texas  Utilities  Company 
(WTU),  Southwestern  Electric  Power 
Company  (SWEPCO),  and  Central  Power 
and  Light  Company  (CPL)  (collectively 
“the  Applicants”),  filed  with  the 
Federal  Energy  R^ulatory  Commission 
an  application  requesting  that  the 
Commission  issue  an  order  pursuant  to 
section  211  of  the  Federal  Power  Act 
requiring  Southwestern  Public  Service 
Company  (Southwestern)  to  provide 
certain  transmission  services  and  grant 
the  Applicants  certain  other  relief. 

Specifically,  the  Applicants  have 
requested  that' the  Commission  order 
Southwestern  to  provide  up  to  133  MW 
of  firm  and  non-firm  transmission 
service  to  the  Applicants  to  assist  them 
in  the  coordinated  operation  of  their 
electric  systems  following  the  merger  of 
El  Paso  and  a  subsidiary  of  Central  and 
South  West  Corporation.  ’The 
Applicants  exp^  to  require  non-firm 
service  beginning  on  or  about  January  1, 
1995,  and  firm  service  beginning  on  or 
about  January  1, 1999.  The  Applicants 
require  such  services  for  transfers  of 
power  and  energy  between  the  control 
areas  of  El  Paso  and  PSO,  both  of  whose 
transmission  system  are  directly 
interconnected  with  Southwestern’s 
transmission  system. 

Pursuant  to  the  Commission’s  Order 
No.  560,  the  Applicants  have  served  a 
copy  of  the  application  on 
Southwestern,  the  Southwestern  Power 
Administration,  the  Public  Utility 
Commission  of  Texas,  the  Public 
Service  Commission  of  New  Mexico,  the 
Oklahoma  Corporation  Commission,  the 
Arkansas  Public  Service  Commission 
and  the  Louisiana  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washin^on, 
DC  20426,  in  accordance  %dth  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Deramber  1, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lok  D.  CadwU, 

Secrefoiy. 

[FR  Doc  93-28262  Filed  11-16-93;  8:45  am] 
BiuiNo  CODE  trir-ei-M 


[Docket  No.  CP94-67-000] 

El  Paso  Natural  Gaa  Co.;  Request 
Under  Blanket  Authorization 

November  10. 1993. 

Take  notice  that  on  November  8, 

1993,  El  Paso  Natural  Gas  Company  (El 
Paso).  Post  Office  Box  1492,  El  Paso, 
Texas  79978,  filed  in  Docket  No.  CP94- 
67-000  a  request  pursuant  to  §§  157.205 
and  157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  construct  and  operate 
delivery  tap  facilities,  referred  to  as  the 
Afton  Meter  Station,  to  enable  El  Paso 
to  provide  a  new  delivery  point  in  Dona 
Ana  County,  New  Mexico  to  City  of  Las 
Cruces,  New  Mexico  (Las  Cruces),  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82-435-000,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

El  Paso  asserts  that  effective 
November  1. 1991,  Las  Cruces  elected  to 
convert  its  firm  sales  entitlement  under 
its  existing  service  agreement  to  firm 
transportation  service  prirsuant  to  the 
provisions  of  El  Paso’s  Global 
Settlement  at  Docket  No.  CP88-44-000, 
et  al.  It  is  stated  that  this  firm 
transportation  service  is  being  rendered 
pursuant  to  the  terms  of  a  transportation 
service  agreement  dated  August  15. 
1991,  wffich  provides  for  the  firm 
transportation  of  Las  Cruces’  full 
requirements  of  natural  gas  to 
consumers  situated  within  the  City  of 
Las  Cruces,  New  Mexico  and  its 
surrounding  areas. 

El  Paso  also  states  that  Las  Cruces 
seeks  to  deliver  natural  gas  for  its 
customers  from  a  point  on  El  Paso’s 


existing  El  Paso-Douglas  and  California 
Lines  in  Dona  Ana  County,  New 
Mexico.  To  meet  that  request.  El  Paso 
proposes  to  construct  and  operate  the 
Afton  Metering  Station,  consisting  of 
dual  6%*inch  senior  orifice-type  meter 
nms  including  tap  and  valve 
assemblies.  El  Paso  estimates  the  cost  of 
the  metering  facilities  at  $151,600, 
which  would  be  reimbursed  by  Las 
Cruces. 

El  Paso  states  that  construction  of  the 
proposed  delivery  point  is  not 
prohibited  by  El  Paso’s  existing  tariff.  El 
Paso  further  states  that  it  has  sufficient 
capacity  to  accomplish  the  deliveries  of 
the  requested  gas  volumes  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lok  D.  Cashell, 

Secretary, 

(FR  Doc.  93-28249  Filed  11-16-93;  8:45  am] 
BILUNQ  CODE  nr-Oi-M 


[Docket  No.  EG94-4-000] 

EPZ  93-1  Trust,  Acting  Through  Its 
Trustee,  State  Street  Bank  and  Trust 
Co.  of  Conrtecticut,  National  Assoc.; 
Filing 

November  10, 1993. 

On  October  29, 1993,  EPZ  93-1  Trust 
(the  "Trust”),  acting  through  its  trustee. 
State  Street  Bank  and  Trust  Company  of 
Connecticut,  National  Association,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission’s  regulations.  The  Trust 
will  own  an  undivided  interest  in  a  600 
MW  electric  generating  facility  located 
in  Geertruidenberg,  The  Netherlands. 

The  Trust  states  that  it  is  exclusively 
in  the  business  of  being  the  owner  of  the 
eligible  facility  and  of  selling  energy  at 
wholesale  from  the  eligible  facility. 


-  Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  acoiracy 
of  the  application.  All  such  motions  or 
protests  must  be  filed  on  or  before 
November  30, 1993,  and  must  be  served 
on  the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lok  D.  Cashell, 

Secretary. 

(FR  Doc.  93-28250  Filed  11-16-93;  8:45  am] 
BIUJNQ  COOE  srir-w-M 


[Docket  No.  CP85-221-0251 

Frontier  Gee  Storage  Co.;  Sale 
Pursuant  to  Settlement  Agreement 

November  10, 1993. 

Take  notice  that  on  October  21, 1993, 
Frontier  Gas  Storage  Company 
(Frontier),  %  Reid  ft  Priest,  Market 
Square,  701  Pennsylvania  Ave.,  NW., 
Washington,  DC  20004,  in  compliance 
with  the  provisions  of  the  Commission’s 
February  13, 1985  Order  in  Docket  No. 
CP82-487-000  et,  al.,  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  5  Bcf  of  Frontier’s 
gas  storage  inventory  on  an  "as 
metered"  basis  to  Prairielands  Energy 
Marketing,  Inc.  (Prairielands).  The 
Service  Agreement,  dated  October  20, 
1993,  contemplates  the  possible  sale  to 
commence  November  4, 1993. 

Under  subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission’s 
February  13, 1985  Order,  Frontier  is 
"authorized  to  commence  this  sale  of  its 
inventory  under  such  an  executed 
service  agreement  fourteen  days  after 
the  filing  of  the  agreement  with  the 
Commission  and  may  continue  making 
such  sale  unless  the  Commission  issues 
an  order  either  requiring  Frontier  to  stop 
selling  and  setting  the  matter  for  hearing 
or  permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter.” 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
tariff  sheet  filing  should,  on  or  before 
December  1, 1993,  file  with  the  Federal 
Energy  Regulatory  (Commission  (825 
North  Capitol  Street,  NE.,  Washington, 
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DC  20426}  a  motion  to  intOTvene  or 
protest  in  accordance  with  the 
requirements  of  the  Cmnmission’s  Rules 
of  Practice  and  Procedurea,  18  CFR 
385.214  or  385.211.  Protests  will  be 
considered  by  the  CmnraissicHi  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  93-28241  Filed  11-16-93;  8:45  am) 
BiuMO  cooa  snr-ei-a 


[Docket  No.  CP94-65-000] 

Koch  Gateway  Pipeline  Co^  Request 
Under  Blanket  Authorization 

November  10, 1993. 

Take  notice  that  on  November  8, 

1993,  Koch  Gateway  Pipeline  Company 
(Gateway),  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP94-65-000  a  request  pursuant  to 
§  157.205  of  the  Ccmmisnon's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  delivery  tap  to 
Endevco  Oil  and  Gas  Company 
(Endevco)  under  Gateway’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  folly  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Gateway  proposes  to 
construct  and  operate  a  tap  on  its  Index 
370,  Clarence  to  Olla  30-inch  pipeline 
in  LeSalle  I^arish,  Imiisiana,  to  deliver 
gas,  transported  by  Gateway,  to 
Endevco.  Gateway  states  that  it  would 
deliver,  on  an  intmupUble  basis,  up  to 
2,000  Mcf  per  day  of  natural  gas  to 
Endevco.  The  gas  would  ultimately  be 
deliverd  to  a  Louisiana  Pacific 
Corporation  paper  mill  in  LaSalle 
Parish.  Lousiana,  it  is  stated. 

Gateway  states  that  the  proposed 
facilities  will  not  have  an  impact  on  its 
curtailment  plan,  that  it  has  sufficient 
capacity  to  provide  the  proposed  service 
without  detriment  or  disadvantage  to  its 
other  existing  customers,  and  that  its 
tariff  does  not  prohibit  t^  proposed 
construction  of  facilities. 

Any  person  or  the  Commission’s  staff 
may.  within  45  days  aitw  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the  _ 

Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  moticm  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  tlra  time  allowM  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  md  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  »  an  ai^>lic8tion  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gm  Act 
Lois  D.  Cashell. 

Secretary. 

(FR  Doc  93-28248  FUed  11-16-93;  8:45  am] 
MUJNO  OOOC  SHT-OI-n 


[Docket  No.  FA91-83-000] 

New  England  Powar  Co,;  Order 
catabliaMng  Hearfog  Procedurea 

November  12, 1993. 

On  September  21, 1993  the  Chief 
Accoimtant  issued  a  letter  imder 
delegated  authority  noting  New  England 
Power  Company’s  (NEF)  msagreement 
with  the  recommendations  of  the 
Divifflon  of  Audits  regarding  the 
accounting  and  foel  adjustment  clause 
treatment  for  certain  payments  made  to 
Central  Maine  Power  Company  as 
discussed  in  Part  I  of  the  audit  report 
NEP  was  requested  to  advise  whether  it 
would  agree  to  the  disposition  of  the 
contested  issue  under  the  shortened 
procedures  provided  for  by  part  41  of 
the  Commission’s  Regulations.  18  CFR 
part  41. 

By  letter  dated  October  18, 1993,  NEP 
responded  that  it  did  not  consent  to  the 
shortened  procedures.  Section  41.7  of 
the  Commission’s  Regulations  provides 
that  in  case  consent  to  the  riiortened 
procedures  is  not  given,  the  proceeding 
will  be  assigned  for  hearing. 
Accordingly,  the  Secretary,  under 
authority  delegated  by  the  Cmnmission, 
will  set  the  issue  *  for  hearii^ 

Any  interested  person  seelung  to 
participate  in  this  docket  shall  file  a 
protest  or  motion  to  intervene  pursuant 
to  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  no  later  than  15  days  after  the 
date  of  publication  of  this  order  in  the 
Federal  Register. 

It  is  ordered: 

(A)  Pursuant  to  the  authwity 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act,  the  provisions 


*  Tariff  ExcBption  No.  1  Accoonthig  and  Billing 
for  Certata  RebnbimaaMQts  Mada  to  Another 
Utility  described  in  Part  I  of  the  audit  report 


of  the  Federal  Power  Act,  particularly 
sections  205, 206,  and  301  thereof,  a^ 
pursuant  to  the  Commission’s  Rules  of 
Practice  and  Procedures  (18  CFR 
Chapter  I),  a  public  hearing  shall  be 
held  concerning  the  appropriateness  of 
NEP*s  practices  as  discussed  above. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convoie  a  prdiearing  ctmlMence  in  this 
proceeding,  to  be  held  within  45  days  of 
the  date  of  this  order,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC  20426.  The  Presiding 
Judge  is  authorized  to  establish 
procedural  dates  and  to  rule  on  all 
motions  (except  motions  to  dismiss)  as 
provided  in  the  Commission’s  Rules  of 
Practice  and  Procedure. 

(C)  This  order  shall  be  published  in 
the  Fedwal  Register. 

LoisD.  CadidL 
Secretary. 

[FR  Doc  93-28234  Filed  11-16-93;  8:4^am] 
BiujNQ  cooa  sny-sMi 


[Docket  No.  ER94-68-000] 

New  England  Power  Co.;  RHng 

November  10, 1993. 

Take  notice  that  New  England  Pow«r 
Company  on  November  2, 1993, 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

Any  person  desiring  to  be  heard  m  to 
protest  said  filing  sho^d  file  a  motion 
to  intervene  or  im}te8t  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washingtcm, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commisrion’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  24, 1993.  Protests  will  be 
considered  by  the  Commisuon  in 
determining  the  appropriate  action  to  be 
taken,  but  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Cfommiseion  and  are  available  fw  public 
inspection. 

Lois  D.  CasbaU, 

Secretary. 

(FR  Doc  93-28252  Filed  11-16-93;  8:45  am) 
BNJJNO  oooe  snr-oi-M 
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[Oodwl  No.  TM94-d-6»-000] 

Proposed  Changes  In  FERC  Gaa  Tariff, 
Northern  Natural  Gaa  Co. 

November  10, 1993. 

Take  notice  that  on  November  5, 

1993,  Northern  Natural  Gas  Company 
(NorOiem),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  l^vised 
Volume  No.  1. 

On  November  5, 1993,  Northern  filed 
revised  Sheet  No.  1  Revised  2  Revised 
No.  53  to  establish  the  October  1993 
Index  Price  for  determining  the  dollar/ 
volume  equivalent  for  any 
transportation  imbalances  that  may  exist 
on  contracts  between  Northern  and  its 
Shippers.  Since  the  Index  Price  is 
applied  to  any  imbalances  generated 
during  a  given  production  month, 
Northern  utilized  the  Index  Price 
methodology  set  forth  in  its  Fourth 
Revised  Volume  No.  1  to  maintain 
consistency  for  the  time  period  during 
which  the  provisions  of  Northern’s 
Fourth  Revised  Volume  No.  1  Tariff 
were  in  effect. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Se^on  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  November  18, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  proceeding, 
but  will  not  serve  to  make  protestant 
parties  to  the  proceedings.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-28261  Filed  11-16-93;  8:45  ami 
BtuMO  cooe  SriT-OI-M 


[Docket  No.  ER93-645-000] 

Southern  Callfomia  Edison  Co.;  Rling 

November  10, 1993. 

Take  notice  that  on  October  22, 1993, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  additional 
information  which  was  requested  by  the 
Commission  Staff  in  Docket  No.  ER93- 
645-000,  an  agreement  between  Edison 
and  the  Metropolitan  Water  District 
(District)  whi(^  contains  the  terms  and 
conditions  for  the  interconnection  of 
District’s  Etwisanda  Power  Plant  with 
the  Edison  System. 


Copies  of  this  filing  were  served  upon 
the  Fliblic  Utilities  Commission  on  the 
State  of  California  and  all  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  285.211 
and  18  CFR  285.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  24, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^me  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  93-28251  FUed  11-16-93;  8:45  am] 
BNJJNQ  cooe  S717-01-M 


[Docket  No.  RP94-33-001] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  10, 1993. 

Take  notice  that  on  November  8. 

1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 

Sixth  Revised  Volume  No.  1,  Third 
Revised  Sheet  No.  627,  with  a  proposed 
effective  date  of  November  28, 1993. 
Texas  Eastern  states  that  on  October 

29. 1993,  it  filed  in  Docket  No.  RP94- 
33  tariff  sheets  to  incorporate  proposed 
revisions  to  Sections  15.2(C)  and  15.2(D) 
of  Texas  Eastern’s  General  Terms  and 
Conditions  to  be  effective  November  28, 
1993,  (October  29  Filing).  Texas  Eastern 
states  that  such  revisions  reflect  the 
same  method  of  allocating  GSR  Costs 
and  stranded  costs  between  system  wide 
customers  and  incremental  customers  as 
were  originally  proposed  in  Docket  No. 
CP92-184-000  (“October  1  Filing’’). 
However,  the  Commission’s  October  28, 
1993,  order  accepting  the  October  1 
Filing  rejected,  i^thout  prejudice  to 
Texas  Eastern’s  rights  to  refile,  the  tariff 
sheets  which  would  have  revised 
Section  15.2(C)  and  Section  15.2(D)  on 
the  ground  that  such  revisions  were 
inappropriate  to  include  in  a 
compliance  filing. 

Texas  Eastern  states  that  on  October 

14. 1993,  Long  Island  Lighting  Company 
(LHXX))  filed  with  the  Commission  in 
Docket  No.  CP92-184-000  a  "Motion  to 


Intervene  and  Comments  of  LILCO’’ 
(Comments).  LILCO  stated  therein  that, 
while  it  did  not  take  issue  with  the 
proposed  allocation  methodology 
proposed  in  the  October  1  Filing,  Texas 
Eastern  should  revise  the  refund 
methodology  for  GSR  Costs  contained  in 
Section  15.2(C)(2)(c)  to  be  consistent 
with  the  proposed  new  allocation 
methodology  for  collecting  the  GSR 
Costs. 

After  further  consideration  of  ULCO’s 
Comments,  Texas  Eastern  states  that  it 
agrees  with  LILCO’s  proposed  revision 
to  Section  15.2(0(2  (c).  Accordingly, 
Texas  Eastern  herewith  supplements  its 
October  29  Filing  with  the  submission 
of  Third  Revised  Sheet  No.  627  to  reflect 
LILCO’s  concern  about  the  refunds  of 
GSR  Costs.  Such  tariff  sheet  provides 
that  Texas  Eastern  will  refund  any  GSR 
Costs  actually  incurred  and  recovered 
on  the  same  basis  as  such  costs  were 
allocated  in  Section  15.2(C)(2)(a)  for  the 
time  period  during  which  the  GSR  Costs 
were  allocated. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  vrith  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  November  18, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-28259  Filed  11-16-93;  8:45  am) 

BtUJNQ  COOE  SriT-OI-M 


[Docket  No.  CP88-391-013] 

Transcontinental  Gaa  Pipe  Line  Corp.; 
Refund  Report 

November  10, 1993. 

Take  notice  that  on  September  30, 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  filed  a  report  of 
cash-out  refunds  totaling  $6,281,332.92 
made  to  its  jurisdiction^  firm  and 
interruptible  transportation  customers 
on  September  29, 1993.  TGPL  reports 
that  the  refunds  cover  the  annual  period 
August  1, 1992,  through  July  31, 1993, 
and  are  made  pursuant  to  Section  15  of 
the  General  Terms  and  Conditions  of  its 
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FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1. 

In  support  of  its  refund  report,  TGPL 
submitted  a  report  of  cash-out  purchases 
and  a  report  comparing  cash-out 
revenues  received  with  costs  incurred 
for  the  annual  period  ending  July  31. 
1993.  TGPL  also  submitted  a  copy  of  the 
refund  letter  sent  each  customer  which 
states  that  the  refund  amount  reflects 
the  carry  forward  of  TGPL’s  net 
underrecovery  for  the  prior  cash-out 
annual  period — August  1991  through 
July  1992. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordauice 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  1, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashdl, 

Secretary. 

IFR  Doc.  93-28242  Filed  11-16-93;  8:45  ami 
BILUNO  CODE  IT17-01-M 


Docket  No.  CP94-55-000 
Transwestem  Pipeline  Co.;  Application 

November  10, 1993. 

Take  notice  that  on  November  2. 

1993,  Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street,  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP94-55-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  authorization  to 
abandon  the  transportation  and 
exchange  of  natural  gas  services 
between  it  and  Caprock  Pipeline 
Company  (Caprock)  with  was 
authorized  in  Docket  Nos.  CP72-254- 
000  and  CP75-218-000,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Transwestem  indicates  that  the 
exchange  with  Caprock  as  set  forth 
under  an  exchange  agreement 
designated  as  Rate  S^edule  X-9  in 
Transwestem ’s  FERC  Gas  Tariff, 
continued  until  recently,  when 
Transwestem,  by  cancellation  notice 
dated  Jime  16, 1993,  requested  that 
Caprock  terminate  the  exchange  service, 
effective  September  1, 1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


application  should  on  or  b^ore 
I>e(»mber  1. 1993,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  ccmferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  its  designee  on  this 
application  if  not  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transwestem  to  appear 
or  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretaiy. 

(FR  Doc.  93-28244  Filed  11-16-93;  8:45  amj 
BILUNO  CODE  S717-01-M 


[Docket  No.  ER94-1 25-000) 

Western  Resources,  Inc.;  Filing 

November  10, 1993. 

Take  notice  that  on  November  4. 

1993,  Western  Resources,  Inc.  (WW) 
tendered  for  filing  an  Electrical 
Interconnection  Agreement  between  the 
Kansas  City,  Kansas,  Board  of  Public 
Utilities  (BI^)  and  WRI.  WRI  states  that 
the  Agreement  is  a  fifteen  year  contract 
that  will  allow  both  parties  to  realize 
additional  operating  benefits  from  the 
interconnected  operation  of  their 
respective  electric  utility  systems  and 
fiom  the  purchase,  sale  and  exchange  of 
electric  power  and  raergy  between  their 


respective  systems  under  the  terms  of 
the  Agreement  Service  under  the 
Agreement  is  expected  to  commence 
November  8. 1993. 

Copies  of  this  filing  have  been  served 
upon  BPU  and  the  Kwsas  Corporation 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  24, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beoime  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Loia  D.  Cashell, 

Secretary. 

(FR  Doc.  93-28253  Filed  11-16-93;  8:45  am] 

BILUNO  CODE  6717-01-M 


[Docket  No.  Cf>94-44-4)00] 

Williams  Natural  Gas  Co.,  Natural  Gaa 
Pipeline  Co.,  of  America;  Application 

November  10, 1993. 

Take  notice  that  on  November  5. 

1993,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa. 
Oklahoma  74102,  and  Natural  Gas 
Pipeline  Company  of  America  (Natural), 
701  East  22nd  Street.  Lombard,  Illinois 
60148,  jointly  referred  to  Applicants, 
filed  in  Docket  No.  CP94-64-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  authorization  to 
abandon  two  certificated  exchange 
services,  all  as  more  fully  set  forth  in  the 
joint  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicants  state  that  they  were 
authorized,  inter  alia,  to  exchange  gas 
by  order  issued  October  30, 1953,  in 
Docket  No.  G-1988,  (12  FPC  1338)  and  . 
have  been  implementing  the  exchange 
agreement  imder  eadi  company’s  Rate 
Si^edule  X-5.  Applicants  now  indicate 
that  they  have  executed  an  agreement 
dated  October  15, 1993,  terminating  the 
exchange  agreement. 

Applicants  also  state  that  they  were 
authorized  to  exchange  gas  by  order 
issued  January  2. 1964,  in  Docket  No. 
CP64-89  (31  FPC  3)  and  have  been 
implemmting  the  exchange,  as 
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subsequently  amended,  under  Williams' 
Rate  Schedule  X-6  and  Natural’s  Rate 
Schedule  X-11.  Applicants  now 
indicate  that  Williams  has  submitted  a 
letter  to  Natural  dated  April  30. 1990. 
providing  a  one-year  no^e  that  it 
wished  to  terminate  the  exchange 
agreement.  It  is  also  indicated  that  the 
imbalance  in  deliveries  between  the 
parties  under  the  agreemmit  reached 
zero  in  January  of  1993. 

Applicants  state  that  in  each  instance 
no  afa^donment  of  facilities  is 
requested. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
Deiramber  1. 1993,  file  with  the  Federal 
Enwgy  Regulatory  Commission, 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  actimi  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
I  in  acctMrdance  with  the  Commission’s 

I  Rules. 

I  Take  further  notice  that,  pursuant  to 

the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upcm  the 
Federal  Energy  Regulatory  ^mmission 
by  Secti<Hi8  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
I  approval  for  the  proposed  abandonment 
I  are  required  by  the  public  conveni«tce 
i  and  necessity.  If  a  motion  for  leeve  to 

I  intervene  is  timely  filed,  or  if  the 

Commission  cm  its  own  motion  believes 
that  a  formal  hearing  is  recpured.  further 
notice  of  sucdi  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williams  or  Natural  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  93-28247  Filed  11-16-93;  8:45  am) 
BiLUNO  cooe  S717-01-4I 


(Docket  No.  CP94-6(MK)0) 

Wiillaton  Batin  Initratala  PIptHnt  Co.; 
RequMt  Under  Blanfcat  Authorization 

Novonbw  10. 1993. 

Take  notice  th^  on  November  4, 

1993,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  300, 
200  Nor^  Third  Street,  Bi^arck.  Ncm^ 
Dakota  58501,  filed  in  Dodcet  No.  CP94- 
60-000  a  request  pursuant  to  S§  157.205 
and  157.216  of  the  Commission’s 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205, 157.216)  for 
authorization  to  abandon  24,120  feet  of 
6-inch  pipeline  and  a  field  meter  station 
under  Williston  Basin's  blanket 
certificate  issued  in  Docd^et  Nos.  CP83- 
1-000  and  CP82-487-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
tnore  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Williston  Basin  indicates  that  the 
services  for  which  the  fecilities  served 
have  either  expired  or  have  terminated. 
As  a  result,  Williston  Basin  would  sever 
and  cap  both  ends  and  abandon  the 
pipeline  in  place.  Williston  Basin 
indicates  that  it  would  remove  all  above 
ground  facilities. 

Any  person  or  the  Commission’s  stafi 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  s  motion  to  intervme  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  autlMHized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  CashoU, 

Secretary. 

(FR  Doc.  93-28246  Filed  11-16-93;  8:45  am] 
BSUJNO  coot  snT-or-M 


The  Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  August  23  Through 
August  27, 1993 

During  the  we^  of  August  23 
Through  August  27, 1993,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 


the  Department  of  Energy.  The 
follovdng  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

Colorado  Fiver  Commission,  8/26/93, 
LFA-0311 

The  Colorado  River  Commission  of 
Nevada  filed  an  Appeal  from  a  denial  by 
the  Western  Area  Power  Administration 
of  the  Department  of  Energy  (DC^ 
WAPA)  for  documents  desi^bing  the 
envinmmental  hazards  or  risks 
associated  with  ownership,  operation 
and  maintenance  of  the  Hoovtn-Basic 
Transmissimi  Line.  In  considering  the 
Appeal,  the  DOE  found  that  DOE/ 

WAPA  had  properly  withheld  certain 
draft  documrats  under  Exemptimi  5. 

’The  Appeal  was  remanded  to 
WAPA  for  preparation  of  a  descriptive 
index  and  rekese  of  maps  contained  in 
one  or  more  documents. 

Government  Accountability  Project,  8/ 
27/93,  LFA-0312 

The  Government  Accountability 
Project  (GAP)  filed  an  Appeal  fioin  a 
determination  issued  by  the  Department 
of  Energy  Field  Office,  Oak  Rid^  (DOE/ 
OR),  in  response  to  a  request  for 
information  submitted  undw  the 
Freedom  of  Informaticm  Act  (FOIA). 

GAP  had  requested  documents  rriated 
to  various  activities  of  Oak  Ridge 
National  Laboratory  (ORNL)  arid  DC£ 
Contractor  Martin  Marietta  Energy 
Systems  (MMES).  DOE/OR  d«iM 
GAP's  request  for  FOIA  requests  filed 
with  the  DOE  by  or  on  behalf  of  MMES. 
stating  that  the  request  failed  to 
reasonably  describe  the  records  it  was 
seeking.  DC£/CBt  also  denied  GAP’s 
request  fen*  a  waiver  of  fees  in 
connection  with  three  other  items  of  the 
request.  In  considering  the  Appeal,  the 
DOE  found  that:  (1)  DOE/CHt  ^ould 
conduct  a  search  of  its  FOIA  database 
for  requests  filed  by  MMES,  but  was  not 
requir^  to  conduct  a  manual  search 
through  requests  filed  before  the 
database  came  into  existence,  as  these 
requests  were  not  indexed  by  the  name 
of  the  requester;  (2)  DOE/OR  should 
issue  a  determination  on  GAP’s  fee 
waiver  request  only  after  it  has  had  the 
opportunity  to  review  the  information  to 
be  released  to  consider  whether  its 
disclosure  is  likely  to  contribute 
significantly  to  public  imderstanding  of 
the  operation  or  activities  of 
government.  Accordingly,  the  matter 
was  remanded  to  EKDE/OR  with 
instructions  to  conduct  the  search 
described  above  and  to  issue  a  new 
determination  on  GAP’s  fee  waiver 
request.  To  the  extent  that  the  Appeal 
requested  a  decision  by  .the  OHA  where 
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no  appealable  determination  had  been 
issu^,  the  matter  was  dismissed.  In  all 
other  respects,  the  Appeal  was  denied. 

Motion  for  Discovery 

Chevron  U.S.A.  Inc.,  8/24/93,  LRD-0007 
LRH-0003 

Chevron  U.S.A.  Inc.  (Chevron)  filed  a 
Motion  for  Discovery  and  Motion  for 
Evidentiary  Hearing,  relating  to  a 
Proposed  Remedial  Order  (PRO)  issued 
to  Chevron  by  the  Economic  Re^latory 
Administration  (ERA)  on  March  26, 

1992.  In  the  PRO,  the  ERA  allies  that 
as  a  result  of  its  participation  in  the 
DOE  Tertiary  Incentive  Program  (’IIP), 
Chevron  received  excess  tertiary 
incentive  revenue  attributable  to  its  first 
sales  of  domestically  produced  crude  oil 
during  the  period  January  1980  through 
January  27, 1981,  in  violation  of  10  C^. 
212.78,  212.73,  212.74,  and  205.202.  In 
considering  Chevron’s  Motion  for 
Discovery,  the  DOE  determined  that 
Chevron’s  request  to  depose  certain  ERA 
personnel  was  without  proper  basis,  but 
that  the  ERA  should  be  deemed  to  admit 
certain  factual  matters  specified  in 
firm’s  request  for  admissions.  Further, 
in  considering  Chevron’s  Motion  for 
Evidentiary  Hearing,  the  DOE 
determined  that  an  evidentiary  hearing 
should  be  convened  regarding  the 
factual  issue  of  the  amoimt  of  revenue 
actually  received  by  Chevron  under  the 
TIP.  Accordingly,  both  Chevron’s 
Motion  for  Discovery  and  Motion  for 
Evidentiary  Hearing  were  granted  in 
part. 

Implementation  Of  Special  Refund 
Procedures 

Kaiser  International  Corporation, 
Century  Resources  Development, 
Inc.,  Entex  Petroleum,  Inc.,  8/26f93, 
KEF-0125,  KEF-0126,  KEF-0127 

The  Department  of  Energy  (DOE) 
issued  a  final  Decision  and  Order 
implementing  special  refund  procedures 
to  distribute  a  total  of  $5,048,242.96, 
plus  accrued  interest,  remitted  to  the 
DOE,  as  part  of  either  a  settlement 
agreement  or  a  DOE  consent  order,  by 
three  companies,  Kaiser  International 
Corporation,  Century  Resoiirces 
Development,  Inc.,  and  Entex 
Petroleum,  Inc.  in  settlement  of  alleged 
violations  of  the  crude  oil  portions  of 
the  Mandatory  Petroleum  Price  and 
Allocation  Reflations.  The  DOE 
determined  that  the  monies  would  be 
added  to  the  crude  oil  refund  pool  to  be 
disbursed  to  the  Federal  Government, 
the  States,  and  eligible  claimants  in 
accordance  with  the  DOE’s  Statement  of 


Modified  Restitutionary  Policy  in  Crude 
Oil  Cases.  Accordingly,  eighty  percent 
of  the  funds  Jn  these  cases  will  be 
divided  equally  between  the  Federal 
Government  and  the  States.  Twenty 
percent  of  the  funds  are  to  be  initi^y 
reserved  for  direct  restitution  to  inju^ 
parties  submitting  claims  to  the  Office 
of  Hearings  and  Appeals  under  10  CFR 
Part  205,  subpart  V.  In  making  this 
determination,  the  DOE  rejected  the 
conunents  filed  by  Philip  P.  Kalodner 
concerning  the  sufficiency  of  the  twenty 
percent  set-aside  for  injured  claimants. 
The  specific  information  to  be  included 
in  the  Applications  for  Refund,  and  the 
standards  by  which  Subpart  V  crude  oil 
refund  claims  will  be  evaluated,  are 
included  in  the  Decision.  The  Decision 
also  includes  a  discussion  of  the 
presumption  of  injury  for  end-\isers.  AlU 
Applications  for  Refund  must  be 
submitted  by  June  30, 1994.  However, 
applications  should  not  be  filed  by 
applicants  who  have  previously  filed 
refund  claims  in  the  Crude  Oil  Subpart 
V  Special  Refund  Proceeding. 

Lunday-Thagard  Oil  Co.,  Lotus 
Petroleum,  Inc.,  and  William  T. 
Tootle,  08/26/93,  lEF-0050,  LEF- 
0051 

The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $31,199.66  plus  accrued 
interest,  in  alleged  overcharges  obtained 
from  Lunday-Thagard  Oil  Co.  (Limday- 
Thagard)  and  William  T.  Tootle, 

(Tootle)  president  of  Lotus  Petroleum, 
Inc.  Hiese  funds  were  remitted  by 
Limday-’Thagard  and  Tootle  to  settle 
possible  pricing  violations  with  respect 
to  the  sale  of  crude  oil.  The  DOE 
determined  that  these  funds  will  be 
distributed  in  accordance  with  the 
DOE’S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  Under  the  Modified 
Policy,  crude  oil  overcharge  monies  are 
divided  among  the  states  (40%),  federal 
government  (40%),  and  injured 
purchasers  of  refined  products  (20%). 
Accordingly,  Applications  for  Refund 
will  be  accepted  frum  any  party  who 
purchased  refined  petroleum  during  the 
period  of  price  controls.  'The  specific 
information  to  be  included  in 
applications  for  crude  oil  refunds, 
which  must  be  submitted  by  June  30, 
1994,  is  included  in  the  Decision.  Any 
party  who  has  previously  filed  an 
Application  for  Refund  in  the  crude  oil 
proceedings  will  be  deemed  to  have 
filed  an  application  in  these 
proceedings. 


Refund  AppUcaUons 

Flatiron  Paving  Company  of  Greeley, 
Flatiron  Paving  Company  of 
Boulder,  8/24/93,  BF272-25573, 
RD272-25573,  RF272-78408 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  Flatiron  Paving  Company  of  Greeley 
(Flatiron  Greeley)  and  Flatiron  Paving 
Company  of  Boulder  (Flatiron  Boulder) 
in  the  subpart  V  crude  oil  refund 
proceeding.  A  group  of  States  and 
Territories  (States)  objected  to  Flatiron 
Ckeeley’s  application  on  the  grounds 
that  the  applicant  was  able  to  pass 
through  increased  petroleum  costs  to  its 
customers.  In  support  of  their  objection, 
the  States  submitted  an  affidavit  of  an 
economist  stating  that,  in  general,  the 
construction  indxistry  was  able  to  pass 
through  increased  petrolemn  costs.  The 
DOE  determined  that  the  evidence 
offered  by  the  States  was  insufficient  to 
rebut  the  presumption  of  end-user 
injury  and  that  the  applicant  should 
receive  a  refund.  The  DOE  also  denied 
the  States’  Motion  for  Discovery,  finding 
that  discovery  was  not  warranted  where 
the  States  had  not  presented  evidence 
sufficient  to  rebut  the  applicant’s 
presumption  of  injury.  The  refund 
granted  to  Flatiron  Greeley  in  this 
Decision  was  $65,212,  and  the  refund 
granted  to  Flatiron  Boulder  was 
$24,395. 

Texaco  Inc./Steve's  Texaco,  8/23/93, 
RF321-7708 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  Steven  R.  Bon  (Bon)  applied 
for  a  refund  based  upon  purchases  from 
Texaco  made  by  his  outlet,  Steve’s 
Texaco.  Bon  stated,  in  his  Application, 
that  for  part  of  the  consent  order  period 
he  operated  the  outlet  as  a  partnership. 
Bon  argued  that  he  should  be  entitled  to 
the  entire  refund  because  he  had 
purchased  his  partner’s  interest  in  the 
firm.  'The  DOE  determined  that  the  mere 
fact  that  Bon  ptirchased  his  partner’s 
interest  did  not  operate  as  a  transfer  of 
his  partner’s  right  to  a  refund.  Because 
Bon  was  unable  to  provide  the  DOE 
with  any  evidence  that  his  partner’s 
right  to  a  refund  was  transferred  to  him, 
the  DOE  determined  that  Bon  was 
entitled  to  only  one-half  of  the  refund 
for  the  purchases  made  by  the  outlet 
while  it  was  operated  as  a  partnership. 
In  this  Decision,  the  applicant  was 
granted  a  refund  totaling  $1,133, 
representing  $829  principal  plus  $304 
interest. 
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ReRud  Applicatioiis 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Dedsions  and 
Room  of  the  Office  of  Hearings  and  Appeals. 

Ashmore  Bros.,  Inc  . . . . . . . . 

Ashmon  Bros..  Inc 

Atlantic  Ridifield  Company/iaks's  Aroo  et  al 
Atlantic  Richfield  Company/Manafiald  (hi  Company,  Inc 
Atlantic  Richfield  Company/Muiray’s  Aroo  Sendee  et  al  .. 

City  of  Corrallist  Oregon  at  d  . . . . . ........ 

Compania  Sud-Americana  De  Vapmes  . . . . 

Cbmpania  Sud-AmericaDa  Devapores . . . . 

Davis  Oil  (>0.,  Inc.  et  al  . . . . 

Drum  Services,  Inc.  et  al . . . . . . 

Beat  Palestine  (3ty  SD  et  al  . . . . . 

Eastern  Shore  Hosidtal  Outer  et  al  . 

Farmers  Union  Oil  Ckx  (MM)  .... _ ..... . . . . . . . 

Farmers  Union  Oil  Ca  (ND) ... _ ... . . . . . 

Gulf  Oil  (lacparatlon/HopkiBa  County  et  al  . . ...... 

Gulf  Oil  Onporation/Oglethorpe  Coimty  Bd.  of  Cemun.  et  al 
New  Reigel  Local  Scho^  et 

NVF  Company  . . . . . 

NVF  Company  . . . . . 

Polk  Ckmnty  Highway  Depart  et  al .. 

Shell  Oil  Cmpany/Green  Acres  Shell  . . . . . 

Texaco  Inc./L^ewood  Texaco  et  al  . . 

Texaco  lnc./Pecan  Shoppe  of  Camden,  Inc.  et  al . 

Texaco  Ino/Southem  Cdifomia  Rapid  Transit  District  et  al 
Town  of  Sutton  et  al . . . . . . . «... 


and  Ordws  concerning  refund  applicatiems. 
Orders  are  avaiUde  in  the  Public  Reference 


RF272-e7018 

08/26/93 

RD27a-67016 

RP304-14031 

08/28/93 

RF304-13895 

06/26/93 

RF3Qi-14078 

08/26/93 

RF272-88312 

08/24/93 

RP272-69666 

08/27/93 

RF272-69666 

RF272-90000 

08/24/93 

RF272-90367 

08/27/93 

RF272-80232 

08/26/93 

RF272-86005 

08/23/93 

RF272-89022 

06/27/93 

RF272-89036 

RP30&-21100 

08/24/93 

RF300-20413 

08/34/93 

RF272-87124 

08/27/93 

RF272-21104 

08/27/93 

RD272-21104 

RF272-85221 

08/26/93 

RP315-8413 

08/27/93 

RF321-577 

08/26/93 

RF321-13113 

08/24/93 

RF321-6653 

08/24/93 

RF272-83750 

08/27/93 

Dismissals 


The  following  submissions  were  dismissed: 

■ — - - - - ! -  - ^ - r 


Name  Ctne  No. 


Alaska  VMage  Elec.  Coop  .  I  RF272-d2740 
Anniston  CKy  School  Dis*  RF272-85182 
trict  •  i 

Aratex-Services  . . FtF272-86042 

Big  Horn  County  School  RF272-83440 
District  No.  3. 

Bland  Oxxrty  Public  RF272-83326 
Schools. 

Bolton  School  District _ RF272-83563 

Carroll  Off,  Inc  _  RF321-8214 

Del  Paso  Heights  Elemen-  RF272-79488 
tary.  j 

ERB  Lumber  Co _  RF272-92608 

Fred  M.  Luth  &  Sons,  inc  ..  RF272-92074 
Gomick’s  Texaco  Service  .  RF321-17768 
James  River  Ck>rporation  .. !  RF321-19626 


Kuiaga’s  Garage  &  Service  j  RF321-17762 
Station.  [ 

LaFourcha  Pariah  CourxJ  .  j  RF272-87798 

Mexia  ISO . j  RF272-e3486 

Mit  Transportation,  kre  . i  RF272-92492 

Momteau  County  C-1  . i  RF272-79573 

Paknyra-Eagie  Area  j  RF272-63576 
School  District  I 

Pecan  Shoppe  of  Lottie _ i  RF321-16447 

Perry  Ckxnmunity  High !  RF272-83367 
School  District  172. 

Perry  School  District  57  ....  j  RF272-83366 
Riverside  Co.  of  Office  of  RF272-92625 
Education.  I 

Roy  Smith  Texaco  Service  •  RF321-17761 
Canter.  I 


Name  I 

(^Na 

School  District  of  the  Chat-  j 

RF272-83477 

hams.  1 

Shlocton  School  District  ....  ’ 

RF272-83630 

Southern  (foncrete  _ _ _ 

RF300-13586 

Standard  Marine  Lid .......... 

RF321-17796 

Sublette  County  School 

RF272-83323 

District  No.  9. 

The  Fkestone  Tke  &  Rub- 

RF272-92324 

bar  Company. 

Washburn  Public  Schools  . 

RF272-83363 

Waveriy  C^trai  School ..... 

RF272-87335 

Weinbach  Texaco _ ..... 

RF321-8575 

West  Frankfort  C.U.  Dis- 

1  RF272-79230 

trict  168. 

1 

Copies  of  the  full  text  of  these  decisions  and  orders  are  available  in  the  Public  Reference  Room  of  the  Office 
of  He^ngs  and  Appeals,  Room  lE-234,  Forrestal  Building,  1000  Independence  Avenue  SW.,  Washington,  DC  20585, 
Monday  mrou^  Friday,  between  the  hours  of  1  p.m.  and  5  p.m.,  except  federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy  Guidelines,  a  commercially  published  loose  leaf  reporter  system. 

Dated:  November  10, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

(FR  Doc.  93-28277  Piled  ll-lC-93;  8:45  ami 
BMXING  CODE  SUtMn-F 


iMuanc*  of  Decisions  and  Orders 
During  the  Week  of  September  20 
through  Seftfember  24, 1993 

During  the  week  of  September  20 
through  September  24, 1993  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 


apptications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  D^mrtment  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 


Appeals 

Hanford  Education  Action  League,  9/24/ 
93,  LFA-031S 

Hanford  Education  Action  League 
filed  an  Appeal  from  a  peutial  denial  by 
the  DOE’S  Richland  Field  Office 
(Richland)  of  a  Request  for  Information 
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that  it  had  submitted  under  the  Freedom 
of  Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  the  internal  audit  reports  that 
Richland  had  contended  were  not 
"agency  records”  imder  the  FOIA  were 
in  fact  agency  records.  The  DOE  also 
found  that  the  internal  audit  reports 
were  not  properly  withheld  under  either 
FOIA  exemptions  4  os  5.  Accordingly, 
the  matter  was  remanded  to  Richland 
with  instructions  to  release  the 
documents. 

James  L  Schwab,  9/24/93,  lFA-0316 

James  L.  Schwab  filed  an  Appeal  from 
a  denial  by  the  Office  of  the  Inspector 
General  of  the  Department  of  Energy 
(OIG).  In  considering  the  Appeal,  the 
IX)E  found  that  the  OIG  had  improperly 
applied  Exemptions  2,  5, 6  and  7(C)  to 
certain  documents  requested  by  Mr. 
Schwab.  The  matter  was  remanded  to 
the  OIG  for  release  of  those  documents 
or  preparation  of  an  explanation  as  to 


why  it  would  not  be  appropriate  to  do 
so. 

Refund  Applications 

Texaco  Inc./B-CHC  Super  Service,  9/23/ 
93.  RF321-16254 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  to  Dave  Dickerson, 
owner  of  B-OK  Super  Service,  a  retail 
outlet  located  in  Kennewick,  WA,  for 
2,776,551  gallons  of  Texaco  petroleum 
products  purchased  indirectly.  Mr. 
Dickerson  was  previously  granted  a  foil 
volumetric  refund  of  $9,679  for 
8,798,766  gallons  purchased  directly 
horn  Texaco  under  Case  No.  RF321- 
4744.  The  OHA  combined  the  purchase 
volumes  of  Mr.  Dickerson’s  two  claims 
to  calculate  one  allocable  share  of 
$10,137.  Since  Mr.  Dickerson  is  limited 
to  the  larger  of  $10,000  or  50%  of  his 
allocable  share  by  the  medium-range 
presumption,  his  principal  refund  in 
this  instance  was  limited  to  $321 
($10,000 -$9,769=$321).  The  total 


refund  granted  to  Mr.  Dickerson  in  this 
Decision  was  $440  ($321  principal  plus 
$119  interest). 

Texaco  Inc./Broadway  Texaco,  9/22/93, 
BF321-892 

*rhe  DOE  denied  an  Application  for 
Refund  filed  by  Broadway  Texaco 
(Broadway)  an  indirect  purchaser  and 
reseller  of  products  covered  by  the 
consent  order  the  DC^  entered  into  with 
Texaco  Inc.  Broadway  purchased 
Texaco  motor  gasoline  through 
Oakwood  Oil  ^mpany  (Oakwood).  In  a 
previous  Decision,  the  EOE  had  granted 
Oakwood  a  refund  based  (xi  a  finding 
that  Oakwood  had  absorbed  costs 
associated  with  Texaco’s  alleged 
overcharges.  'Therefore  the  DOE 
determined  that  Broadway,  as  a 
customer  of  Oakwood,  could  not  have 
incurred  any  injiuy  as  a  result  of 
Texaco’s  alleged  overcharges. 
Accordingly,  Broadway’s  Application 
for  Refund  was  denied. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 


Atlantic  Richfield  Company/Fred  Wright  et  al . . 

Atlantic  Richfield  Company/Gasco  Gasoline,  Inc.  et  al 

Atlantic  Richfield  Company/Shultz’s  Arco  et  al . 

Banks  Construction  Co.  et  al  . 

Banks  Construction  Co . 

C.  J.  Langenfelder  ft  Son,  Inc  . . 

Beardstown  C.U.  School  Dist.  15  et  al . 

City  of  Bedford  et  al . 

Copperas  Cove  Independent  School  District  et  al  . 

East  Valley  School  District  et  al . 

Gulf  Oil  Corporation/ Anderson-Gilyard  . 

Lincoln  Land  Oil  Co  . 

Saunders  Oil  Co  . . 

Glenn  Smith  Oil  Co . 

Bestrom  Oil  Co  . 

Mount  Vernon  Mills,  Inc  . 

Shell  Oil  Company/Miller  Shell  Service  . 

St.  Croix  Petrochemical  Corp  . 

St.  Croix  Petrochemical  Corp  . 

Texaco  Inc./Gay  Meadows  Texaco . 

Texaco  Inc./Ray  Gessner  Texaco  #1  et  al  . 


RF304-14217 

09/21/93 

RF304-14004 

09/24/93 

RF304-13949 

09/21/93 

RF272-66087 

09/23/93 

RD272-66087 

RD272-67566 

RF272-7918& 

09/22/93 

RF272-83001 

09/21/93 

RF272-81252 

09/22/93 

RF272-81974 

09/23/93 

RR30&-203 

09/21/93 

RR300-205 

RR30(>-214 

RR300-215 

RR300-217 

RC272-215 

09/24^3 

.  RF315-5656 

09/21/93 

.  RF272-58649 

09/24/93 

.  RD272-S8649 

.  RR321-121 

09/21/93 

.  RF321-4789 

09/21/93 

Dismissals 


The  following  submissions  were  dismissed: 


Name 

Case  No. 

Alma  Public  Schools  . 

RF272-62477 

Andres  Martinez  Solis  . 

RFai5-9319 

Animal  By-Products . 

RF272-90544 

Art’s  Airport  Texaco . 

RF321-14745 

Auburn  Car  Clean  . 

RF321-14748 

BeUaire  Texaco . 

RF321-803 

Bemie’s  Automotive  . 

RF272-60322 

Bhiford  Comm.  Cons.  Dist. 
No.  114. 

RF272-79490 

Bob  &  Bobbie’s  Texaco . 

RF321-11715 

Branson  Texaco  . 

RF321-684 

Brown  &  Son  Texaco . 

RF321 -14798 

Name 

Case  No. 

City  of  South  Pasadena  .... 

Cmirthnuse  Texaco  . 

RF272-82791 

RF321-16591 

RF300-14140 

RF321-14759 

RF321-14719 

RF321-14720 

RF321-14712 

RF272-90592 

RF321 -18840 

RF321-14741 

RF321-9745 

RF321-14600 

Days  Inn . 

E.  Quiett  Jr . ^ 

Foibes  Texaco  . 

FrAcTs  Texaco . 

Grizzly  Bear  Trading  Post  . 
Haieakala  Dairy . 

Pate’s  Taxacn . 

Rakas  Taxar»  . 

Rob’s  Fair  Park  . 

Robert  L.  Frederick  . 

Name 

Case  No. 

Sak's  Texaco  ^rvice  Sta¬ 
tion. 

RF321-2467 

Slagle  Texaco . 

RF321-14713 

Sterting  High  School  Dis¬ 
trict. 

RF272-82819 

Terry  McGovern  Services, 
Inc. 

RF31 5-9643 

Terry  McGovern  Services, 
Inc. 

RF31 5-9433 

Tex-Fan,  Inc . 

RF300-15640 

Triple  Clean  Texaco . 

RF321-14747 
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Name 

Case  No. 

Triple  Clean  Texaco . 

RF321-14746 

WMere  Broe.  Texaco . 

RF321-11360 

Copies  of  the  full  text  of  these  decisions  and  orders  are  available  in  the  Public  Reference  Room  of  the  Office 
of  Hearings  and  Appeals,  room  lE-234,  Forestall  Building,  1000  Independence  Avenue.  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the  hours  of  1  p.m.  and  5  p.m.,  except  federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy  /Guidelines,  a  commercially  published  loose  leaf  reporter  system. 

Dated;  November  10,  1993. 

George  B.  Bresney, 

Director,  Office  of  Hearings  and  Appeals. 

|FR  Doc.  93-28278  Piled  11-16-93;  8:45  am] 
eaiJNO  CODE  4460-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4800-91 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Polychlorinated  Byphenils 
(PCBs):  Exclusions,  Exemptions,  and 
Use  Authorizations.  (EPA  ICR  No: 
1001.05;  OMB  No:  2070-0008).  This  is 
a  request  for  extension  of  the  expiration 
date  of  a  currently  approved  collection 
with  no  changes. 

Abstract:  S^ion  6(e)  of  the  Toxic 
Substances  Control  Act  (TSCA), 
generally  prohibits  the  manufacture, 
processing,  distribution  in  commerce 
and  use  of  PCBs.  However,  regulations 
under  40  CFR  761.1(f)  excludes  certain 
manufacturing  processes  from  these 
prohibitions.  To  be  eligible  for  such  an 
exclusion,  respondents  must  comply 
with  certain  reporting,  certification  and 

Excluded  chemical  manufacturers 
must  submit  a  notification  to  the  EPA. 
The  notification  must  identify  the 


manufacturing  processes  that  generate 
PCBs  in  products  at  levels  above  two 
parts  per  million  (ppm),  and  they  are 
also  required  to  certify  compliance  with 
all  PCB  release  conditions  on  excluded 
processes.  They  must  state  whether  the 
certification  is  based  on  actual 
monitoring  data  or  on  theoretical 
analysis  of  the  chemical  reaction(s) 
involved  in  the  manufacturing  process. 
They  must  report  to  the  Agency  data  on 
their  processes  during  periods  of 
unusually  high  generation  or  releases  of 
PCBs.  In  addition,  excluded  chemical 
manufacturers  must  keep  records  of  all 
their  monitoring  data  (or  other  analysis) 
that  were  used  to  support  determination 
of  compliance,  as  well  as  records  of 
copies  of  the  signed  certification  of 
compliance. 

The  EPA  uses  these  data  to  verify  the 
generation  of  only  trace  quantities  of 
PCBs,  to  ensure  compliance  with  the 
regulations,  and  to  identify  sites  for 
compliance  inspections. 

Burden  Statement:  Burden  for  this 
collection  of  information  is  estimated  to 
average  25  hours  per  respondent  for 
reporting  and  5  hours  per  recordkeeper 
annually.  This  estimate  includes  the 
time  ne^ed  to  review  instructions, 
gather  and  submit  the  information, 
maintain  the  data  needed,  and  review 
the  collection  of  information. 

Respondents:  Excluded  chemical 
manufacturers. 

Estimated  Number  of  Respondents:  5 
respondents  will  report  and  160  will 
keep  records. 

Estimated  Number  of  Responses  per 
Respondents:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  925  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW., 

Washington,  DC  20460. 


and 

Matthew  Mitchell,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

Dated:  November  10, 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  93-28279  Filed  11-16-93;  8:45  am) 
BIUJNQ  CODE  IsaO-SO-F 


(OPPTS-OOt37;  FRL-4589-9] 

Archive  of  Human  Monitoring 
Specimens;  Disposition  to  Private 
Sector  or  Other  Governmental  Party; 
Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  invites  the  public 
or  any  governmental  party  to  apply  to 
acquire  by  donation  all  or  portion  of  a 
national  repository  of  human  adipose 
tissue  specimens  collected  by  EPA  for 
monitoring  human  exposure  to 
chemicals.  This  archive  of  some  14,000 
specimens,  collected  according  to  a 
national  design  for  representativeness 
between  1970  and  1992,  is  now 
available  for  donation  by  EPA  to  a 
private-sector  organization  or  (o  other 
Federal  or  State  or  government-related 
organizations.  This  notice  announces  an 
initial  period  for  making  application  so 
that  EPA  can  gauge  public  interest  in 
this  acquisition.  EPA  hopes  that 
qualifi^  research  institutes  will  be 
interested  in  acquiring  portions  of  the 
repository  or  the  archive  as  a  whole. 
OATES:  Written  requests  for  samples 
must  be  submitted  on  or  before 
December  22, 1993. 

ADDRESSES:  Parties  interested  in  this 
acquisition  should  submit  a  written 
request  following  the  guidance 
suggested  in  Unit  V  of  this  notice  and 
send  two  copies  to  the  TSCA 
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Nonconfidential  Information  Center, 

Rm.  E-G99,  Office  of  Pollution 
Prevention  and  Toxics  (7407), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Should  the  applicant  be  tmable  to  meet 
the  application  deadline  above,  a 
written  request  for  an  extenaon  along 
with  partial  information  should  be 
submitted  prior  to  the  deadline. 

FOn  FURTHER  INFORMATION  CONTACT: 
Sarah  S.  Shapley,  Chemical 
Management  Division  (7404),  Office  of 
Pollution  Prevention  and  Toxics,  Rm. 
NE-G012,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460,  Telephone;  (202)  260-3979, 
Fax:  (202)  260-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Repository  Descriptioa 

The  National  Human  Adipose  Tissue 
Survey  (NHATS)  has  been  part  of  EPA’s 
program  to  monitor  pesticides  and  other 
toxic  substances  in  human  tissues  and 
fluids  since  the  early  1970’8.  Monitoring 
data  are  used  in  exposure  assessments 
and  are  important  elements  in  the 
quantitative  evaluations  of  hazard  and 
risk.  Researchers  use  the  data  to  monitor 
the  prevalence  and  levels  of  selected 
toxic  substances  in  the  general  U.S. 
population.  Data  are  also  used  to 
provide  average  baseline  levels  for  the 
U.S.  population,  to  identify  trends  in 
exposure,  and  to  assess  the  effects  of 
regulatory  action. 

Specimens  have  been  collected  in  47 
metropolitan  statistical  areas  (MSAs) 
according  to  a  statistically  determine 
survey  design.  Design  specifications 
include  age,  sex,  and  race  of  the  U.S. 
Census  population  for  the  area.  The 
geographic  stratification  ensures  a 
representative  sample  fmr  all  regions  of 


the  country.  More  than  90  pathologists 
and  medical  examiners  participate  in 
the  collection  network  each  fiscal  year 
(October-September).  However,  for  the 
years  1970-1987  there  is  not  available  a 
complete  set  for  each  since  specimens 
have  been  the  subject  of  chemical 
analysis  by  the  EPA.  Table  1  below 
gives  the  number  of  specimens 
remaining  by  year.  More  detailed 
information  can  be  made  available  to 
applicants. 

Table  1.— Number  of  Specimens  Available  by 
Year 


Year 

Total  Number  of  Re¬ 
maining  Specimens 

1970 

0 

1971 

249 

1972 

405 

1973 

850 

1974 

656 

1975 

545 

1976 

323 

1977 

551 

1978 

384 

1979 

570 

1960 

1,158  • 

1981 

963 

1982 

689 

1983 

454 

1984 

641 

1985 

689 

1966 

718 

1987 

946 

1988 

1,248 

Table  1.— Number  of  Spedmerts  Available  by 
Year— Continued 


Year 

Total  Number  of  Re¬ 
maining  Specimens 

1989 

1,625 

1990 

1,461 

1991 

1,329 

1992 

1,183 

Total 

14,058 

Physically,  the  specimens  are  stored 
in  1  inch-diameter  glass  vials,  ranging 
from  2  to  3  inches  in  height,  llie 
specimens  are  the  only  contents  in  the 
vial:  there  is  no  preservative  solution. 
The  14,000  vials  take  approximately  400 
square  feet  of  refiigerated  stmage  space. 

Over  the  years,  EPA  has  concentrated 
its  chemical  and  statistical  analysis  of 
organochlorine  pesticides, 
polychlorinated  biphenyls,  dioxins  and 
furans,  as  well  as  certain  special  studies 
of  selected  volatile  compoimds  and 
semi-volatile  compounds.  A  listing  of 
the  latter  and  a  complete  bibliography  of 
reports  available  in  the  public  docket 
are  in  Unit  Vn  of  this  notice.  Chmiical 
analysis  has  been  by  both  individual 
and  composite  samples. 

As  an  illustration  of  the  usage 
possible  with  such  a  data  base,  a  special 
study  by  EPA  may  be  helpful.  EPA  used 
FY82  NHATS  data  to  determine  the 
presence  of  compounds  cited  in  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  as 
chemicals  of  interest  or  identified  as 
present  at  hazardous  waste  sites.  A 
partial  listing  of  these  chemicals  and 
related  factors,  along  with  the  frequency 
of  detection  (%)  for  composite  samples 
is  givmi  below. 


VoiaHe  Compounds 

Frequerxy  of  Oetacfion  (%) 

Semi-Volatiie  Compounds 

Frequency  of  Detection  (%) 

Benzene 

96 

Biphenyl 

20 

Chloroform 

76 

Bi8(ethylhexyl)  Phthalate 

91 

Dichlorobenzerw 

81 

Cresoi 

88 

Ethyl  Isovalerate 

96 

Diphenyl  Ether 

91 

Urriorretw 

100 

2-Pher«yl  phertol 

48 

Pentyl  Alcohol 

83 

Styrene 

100 

Toiuerw 

91 

Trichloroethylene 

43 

Xylene 

100 

II.  Ancillary  Contents:  Analytic 
Documentation 

The  recipient  would  receive  vials, 
each  containing  a  human  adipose  tissue 
sample.  Each  vial  will  have  a  coded 
label  on  the  top  of  the  viaL  The  coded 
label  establishes  a  link  between  the 


sample  and  the  information  peitainmg 
to  that  sample. 

InfOTmation  on  the  samples  is  stmed 
in  computer  files.  The  recipirat  may 
receive,  at  his  or  her  own  cost,  a 
computer  diskette  with  the  sample 
information  in  a  PC-SAS  file.  Sensitive 


information,  such  as  donor  initials, 
donor  identification  number,  and 
hospital/medical  examiner  name,  will 
not  be  released.  The  cost  of  masking 
such  sensitive  information  on  the  vials 
themselves  will  be  borne  by  the 
recipient 
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For  specimens  in  the  vials,  the 
following  data  are  available:  date 
specimen  was  collected;  State  where 
specimen  was  collected;  sex  of  donor, 
race  of  donor,  age  of  donor,  and 
occupation  of  donor;  whether  specimen 
was  collected  at  surgery  or  post-mortem; 
and  whether  donor  was  hospitalized 
more  than  24  hours  before  the  sample 
was  taken.  For  specimens  previously 
analyzed,  the  results  of  the  chemical 
analysis  can  also  be  made  available. 

m.  Terms  of  Transfer  of  Custody  and 
Disposal  by  EPA 

Since  EPA  intends  to  relinquish 
possession  and  custody  of  the  NHATS 
Repository,  as  a  whole  or  in  portions, 
the  terms  of  transfer  will  involve  the 
recipient’s  taking  both  legal  possession 
to  the  repository  property  and  also 
immediate  custody  by  physical  transfer 
of  the  property.  EPA  will  effectuate  this 
transfer  in  concert  with  the  General 
Services  Administration.  EPA  will  also 
aimounce  its  disposition  from  the  initial 
pool  of  applicants  in  November  1993 
and  may  re-open  the  ofler  should  some 
portion  of  the  archive  remain  after  this 
initial  disposition. 

IV.  Criteria  for  Donation 

The  criteria  for  awarding  this  property 
to  a  research  or  medical  institute  or 
governmental  party  are  as  follows: 
Clearly  defined  and  programmed 
environmental  or  m^ical  goals  for 
usage;  usage  in  the  near-term; 
commitment  to  publication  and  public 
presentation  of  results  of  both  chemical 
and  statistical  analyses;  adequate 
facilities  for  maintaining  the  storage  and 
retrieval  of  specimens;  adequate 
analytic  instrumental  capability  to 
undertake  chemical  analysis  of 
specimens;  and  commitment  and 
capability  for  using  and  continuing  the 
statistical  aspect  of  data  analysis 
possible  with  this  archive.  Priority  will 
be  given  to  Federal  and  then  State 
governmental  agencies  before  private- 
sector  institutions. 

V.  Request  for  Samples 

Interested  parties  should  submit  two 
copies  of  a  written  request  for  samples. 
Applicants  may  wish  to  include  the 
following  information  in  their  requests: 

1.  Name  of  research/medical 
organization  proposed  to  take  legal  title 
to  property.  Other  organizational 
identification  as  needed. 

2.  Address  of  proposed  legal  title- 
holder  and  other  addresses  as  needed. 

3.  Official  point  of  contact  for  EPA  in 
consultation  on  this  offer.  Include 
person’s  name,  position,  address, 
telephone  and  telefax  numbers. 


4.  Annual  reports  for  calendar  years 
1990-1992. 

5.  Proof  of  federal  tax  status. 

6.  Brief  siimmary  of  mission  and 
business  structure  relevant  to  this  offer. 

7.  Proposed  technical  program 
personnel  taking  receipt  of  property  and 
responsible  for  its  use.  Include  resxunes. 

8.  Statement  of  intent  for  use  of 
repository.  This  is  not  a  binding 
statement  but  should  include 
institution’s  policy  and  specifics  on 
public  communication  of  results  of  the 
institution’s  use.  It  should  also  cover 
how  and  where  this  repository  fits  into 
its  current  program  and  proje^on  in 
time  for  such  use. 

VI.  Public  Docket  For  Applicants 

A  public  docket  for  this  proceeding  is 
established  in  the  TSCA 
Nonconfidential  Information  Center 
referred  to  above  under  the  unit 
ADDRESSES.  It  contains  the  following 
documents. 

(1)  USEPA.  “Quality  Assurance 
Pro)^  Plan... Analysis  of  Adipose 
Tissue  for  Dioxins  and  Furans.’’ 
Contractor  Report,  MRI  #68-02-4252. 
August  11, 1988. 

(2)  USEPA.  “Quality  Assurance 
Project  Plan...Broad  Scan  Analysis  of 
Adipose  Tissue  from  the  FY 1986  EPA 
NHATS  Repository.”  Contractor  Report, 
MRI  #68-02-4252.  September  29, 1988. 

(3)  USEPA.  “National  Human 
Adipose  Tissue  Survey:  Operations 
Manual.”  Contractor  Report,  MRI  #68- 
DO-0137.  As  revised  February  28, 1992. 
The  second  group  are  reports  published 
using  NHATS  data. 

(4)  USEPA.  “NHATS”/National 
Human  Adipose  Tissue  Survey.  August 
1990.  Pamphlet. 

(5)  NAS/NRC.  “Monitoring  Hmnan 
Tissues  for  Toxic  Substances.”  1991. 

(6)  USEPA.  “Baseline  Estimates  and 
Time  Trends  for  Beta-benzene 
hexachloride;  Hexachlorobenzene,  and 
Polychlorinated  Biphenyls  in  Human 
Adipose  Tissue,  1970-1983.”  1985.  EPA 
#560/5-85-025. 

(7)  USEPA.  “Analysis  for 
Polychlorinated  Dibenzo-p-Dioxins 
(PC2}D)  and  Dibenzofiirans  (PCDF)  in 
Human  Adipose  Tissue:  Method 
Evaluation  Study.”  1986.  EPA  #560/5- 
86-020. 

(8)  USEPA.  “Broad  Scan  Analysis  of 
the  FY82  National  Human  Adipose 
Tissue  Survey  Specimens.”  Vol.  I  - 
Executive  Summary.  1986.  EPA  #560/5- 
86-035. 

(9)  USEPA.  “Broad  Scan  Analysis  of 
the  FY82  National  Human  Adipose 
Tissue  Survey  Specimens.”  Vol.  n  - 
Volatile  Organic  Compoimds.  1986.  EPA 
#560/5-86-036. 

(10)  USEPA.  “Broad  Scan  Analysis  of 
the  FY82  National  Human  Adipose 


Tissue  Survey  Specimens.”  Vol.  IB  - 
Semi-Volatile  Organic  Compoimds. 

1986.  EPA  #560/5-86-037. 

(11)  USEPA.  “Broad  Scan  Analysis  of 
the  FY82  National  Human  Adipose 
Tissue  Survey  Specimens.”  Vol.  IV  - 
Polychlorinated  Dibenzo-p-Dioxins 
(PCI)D)  and  Polychlorinated 
Dibenzofiirans  (PCDF).”  1986.  EPA 
#560/5-86-038. 

(12)  USEPA.  “Broad  Scan  Analysis  of 
the  FY82  National  Human  Adipose 
Tissue  Survey  Specimens.”  Vol.  V  - 
Trace  Elements.  1986.  EPA  #560/5-86- 
039. 

(13)  USEPA.  “Characterization  of 
HRGCVMS  Unidentified  Peaks  firam  the 
Analysis  of  Human  Adipose  Tissue.” 

Vol.  I  -  Technical  Approach.  1987.  EPA 
#560/5-87-002A. 

(14)  USEPA.  “Characterization  of 
HRGC/MS  Unidentified  Peaks  from  the 
Analysis  of  Human  Adipose  Tissue.” 

Vol.  n  -  Appendices.  1987.  EPA  #560/ 
5-87-002B. 

(15)  USEPA.  “Volatile  Organic 
Compoimds  in  Whole  Blood- 
Determination  by  Heated  Dynamic 
Headspace  Purge  and  Trap  Isotope 
Dilution  GC/MS.”  1987.  EPA  #560/5- 
87  QOS 

(16)  ilSEPA.  “Identification  of  SARA 
Compounds  in  Adipose  Tissue.”  1989. 
EPA  #560/5-89-003. 

(17)  USEPA.  “Broad  Scan  Analysis: 
Population  Estimates  from  Fiscal  Year 
1982  Specimens.”  1989.  EPA  #560/5- 
90-001. 

(18)  USEPA.  “Brominated  Dioxins 
and  Dibenzofiirans  in  Human  Adipose 
Tissue.”  1990.  EPA  #560/5-90-005. 

(19)  USEPA  and  DVA.  “Pattern 
Recognition  Analysis  of  VA/EPA  PCDD 
and  PCDF  Data.”  1990.  With  the  Office 
of  Environmental  Epidemiology, 
Department  of  Veterans  Affairs.  EPA 
#560/5-90-006. 

(20)  USEPA.  “Mass  Spectral 
Confirmation  of  Chlorinated  and 
Brominated  Diphenylethers  in  Human 
Adipose  Tissues.”  1990.  EPA  #560/5- 
90-012. 

(21)  USEPA  and  DVA.  “Dioxins  and 
Dibenzofiirans  in  Adipose  Tissue  of  U.S. 
Vietnam  Veterans  and  Controls.”  With 
the  Veterans  Health  Services  Research 
Administration.  1990. 

(22)  USEPA.  “Chlorinated  Dioxins 
and  Furans  in  the  General  U.S. 
Population:  NHATS  FY87  Results.” 
1991.  EPA  #560/5-91-003. 

(23)  USEPA.  “Chlorinated  Dioxins 
and  Furans  in  the  General  U.S. 
Population:  NHATS  FY87  Results. 
Executive  Summary.”  1991. 

(24)  USEPA.  “NHATS  Comparability 
Study.”  1992.  EPA  #700/R92010. 

List  of  Subjects 

Environmental  protection. 
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Dated:  November  9, 1993. 

John  W.  Melone, 

Director.  Chemical  Management  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

IFR  Doa  93-28288  Filed  11-16-93:  8:45  am) 
BHjjNa  CODE  «ao-a»-F 


[FRL-4802-6] 

Clean  Air  Scianttfic  Advisory 
Committaa;  Public  Maating 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Clean  Air 
Scientific  Advisory  Committee  will  hold 
a  conference  call  ^m  1  p.m.  until  3 
p.m.  on  December  2, 1993. 

The  Committee  will  receive  briefings 
from  Agency  personnel  on  the  requested 
retrospective  analysis  of  air  quality 
models  required  by  the  Clean  Air  Act 
Amendments  of  1990.  The  Committee 
will  also  review  appropriate  documents 
and  provide  comments. 

The  conference  call  lines  are  open  to 
the  public,  but  the  number  of  lines 
available  is  limited.  Callers  will  be  able 
to  access  the  call  until  all  lines  are  in 
use.  Any  member  of  the  public  wishing 
further  background  information  on  this 
call  should  contact  Mr.  Jim  DeMocker  of 
EPA's  Office  of  Air  and  Radiation  at 
(202)  260-8980.  Any  member  of  the 
public  who  wishes  to  submit  oral  or 
wTitten  comments  should  contact  the 
Designated  Federal  Official,  Mr.  Randall 
C.  Bond,  Science  Advisory  Board 
(1400),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460;  telephone  202/260-8414; 
FAX  202/260-1889. 

Dated:  November  9, 1993. 

Edward  S.  Bender, 

Acting  Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  93-28280  Filed  11-16-93;  8:45  am) 
BtUJNG  CODE  as«o-so-a 


[FRL-4800-11 

Public  Hearing  on  Proposal  of  the 
Ozone  Transport  Commission  for  a 
Regionai  Low  Emission  Vehicle  (LEV) 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  hearing  and 
availability  of  proposal. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
announcing  a  public  hearing  of  the 
Ozone  Transport  Commission,  which  is 
preparing  a  proposal  for  regional 
implementation  of  a  program  calling  for 
more  stringent  emission  standards  for 
new  light  duty  motor  vehicles.  The 


resulting  pollution  reductions  can  then 
be  used  by  States  in  their  ozone  State 
Implementation  Plans.  Under  Section 
177  of  the  Clean  Air  Act,  States  choose 
to  have  vehicles  certified  to  California 
emission  standards  (rather  than  Federal 
emission  standards),  a  program  which  is 
widely  known  as  the  Low  Emission 
Vehicle  (LEV)  program.  Under  Section 
184(c)  of  the  Clean  Air  Act,  the  Ozone 
Transport  Commission  (OTC),  after 
notice  and  opportunity  for  public 
comment,  may  recommend  to  the  U.S. 
Environmental  Protection  Agency  (EPA) 
control  measures  for  EPA  to  require  in 
all  or  part  of  the  Ozone  Transport 
Region.  The  Ozone  Transport  Region 
created  by  Section  184(a)  of  the  Clean 
Air  Act.  includes  the  States  of 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  and 
Vermont,  the  District  of  Columbia,  and 
that  portion  of  the  State  of  Virginia 
within  the  Washington,  DC, 
Consolidated  Metropolitan  Statistical 
Area  (CMSA). 

The  proposal  along  with  a  technical 
support  document,  will  be  available 
horn  the  OTC  office  (see  below)  starting 
on  the  afternoon  of  Tuesday,  November 
16. 1993.  Information  on  the  public 
hearing  and  the  public  comment  period 
is  provided  below. 

DATES:  The  public  hearing  will  be  held 
on  December  16-17. 1993.  Comments 
must  be  received  by  January  7, 1994. 
Proposals  submitted  as  alternatives  to  a 
regional  LEV  program  must  be 
submitted  by  December  17. 1993. 

TIME  AND  PLACE:  The  public  hearing  will 
be  held  at;  Connecticut  Department  of 
Environmental  Protection,  79  Elm 
Street,  Hartford,  CT  06102-5066. 

Times:  December  16, 1993-1  p.m.-5 
p.m.,  December  17, 1993-9  a.m.-5  p.m. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Foerter,  Ozone  Transport 
Commission,  444  North  Capitol  Street, 
NW.,  suite  604,  Washington,  DC  20001. 
Copies  of  documents  relevant  to  this 
action,  including  all  comments 
received,  are  available  for  public 
inspection  during  normed  business 
hours  at  the  Connecticut  Department  of 
Environmental  Protection,  Bureau  of  Air 
Management,  79  Elm  Street,  Hartford, 
Connecticut  06106. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Foerter,  Ozone  Transport 

Commission,  (202)  508-3840 
Doug  Gutro,  U.S.  Environmental 

Protection  Agency,  Region  I,  (617) 

565-3383 

FOR  PRESS  INQUIRIES  CONTACT:  Margot 
Callahan,  Connecticut  Department  of 


Environmental  Protection,  (203)  566- 
3489. 

FOR  DOCUMENTS  CONTACT:  Stephanie 
Cooper,  Ozone  Transport  Commission, 
(202)  508-3840. 

SUPPLEMENTARY  MFORMATION:  The 
Ozone  Transport  Commission  is  actively 
encouraging  submission  of  alternative 
proposals  to  the  OTC  proposal  which 
will  be  available  on  November  16, 1993. 
However,  any  alternatives  to  the  OTC 
proposal  which  are  submitted  as 
comments  must  be  submitted  by 
December  17. 1993,  so  that  the  public 
may  also  comment  on  the  alternative 
prior  to  the  conclusion  of  the  public 
comment  period  on  January  7, 1994. 
Copies  of  all  comments  will  be  available 
for  public  inspection  (see  address 
above). 

David  A.  Fierra, 

Acting  Begional  Administrator.  EPA  Region 
I. 

(FR  Doc.  93-28263  Filed  11-16-93;  8:45  am) 
BiujNQ  CODE  asaa  ao  m 


[FRL-4802-8] 

Technical  Worltshop  on  WTI 
Incinerator  Risk  Issues 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  a 
workshop  sponsored  by  the  U.S. 
Environmental  Protection  Agency's 
(EPA’s)  Risk  Assessment  Forum.  This 
workshop  is  a  technical  review  of  an 
EPA  plan,  called  a  “project  plan”,  for 
conducting  a  science-based  assessment 
of  risk  for  the  Waste  Technologies 
Incorporated  (WTI)  incinerator  in  East 
Liverpool,  Ohio. 

DATES:  The  workshop  will  begin  on 
Wednesday,  December  8, 1993,  at  8:30 
a.m.  and  end  on  Thursday,  December  9, 
1993,  at  1  p.m.  Members  of  the  public 
may  attend  as  observers. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Capitol,  550  C  Street. 
SW.,  Washington,  DC  20024.  Eastern 
Research  Group,  Inc.,  an  EPA 
contractor,  is  providing  logistical 
support  for  the  workshop.  To  attend  the 
workshop  as  an  observer,  contact  Helen 
Murray,  Eastern  Research  Group,  Inc., 
110  Hartwell  Avenue,  Lexington, 
Massachusetts  02173,  Tel:  617/674- 
7307  by  December  1, 1993.  Space  is 
limited,  so  please  register  early. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries,  or  to  obtain  a  copy 
of  the  draft  project  plan,  contact  Dr. 
Mario  Mangino,  U.S.  EPA  Region  V,  77 
West  Jackson  Boulevard,  Chicago,  IL 
60604,  Telephone  (312)  353-0398. 
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For  other  workshop  information, 
contact  Clare  Stine.  U.S.  Environmental 
Protection  Agency  (8101),  401  M  Street, 
SW..  Washington,  1^  20460,  Telephone 
(202)  260-0743. 

SUPPLEMENTARY  INFORMATION:  EPA  risk 
assessment  activities  for  the  WTI 
incinerator  consist  of  two  phases.  In 
1992,  EPA  Region  V  conducted  a  risk 
assessment  before  authorizing  interim 
operations  of  the  WTI  incinerator  (Phase 
I).  This  risk  assessment,  which  was 
developed  by  a  contractor,  focused  on 
direct  exposure  through  the  inhalation 
pathway  in  accordance  with  EPA’s 
Office  of  Solid  Waste  guidelines.  Early 
this  year.  EPA’s  Office  of  Health  and 
Environmental  Assessment  conducted 
an  additional  screening  level  analysis, 
with  preliminary  risk  estimates  for  four 
exposure  scenarios,  each  of  which 
included  indirect  exposures  through  the 
food  chain. 

For  Phase  II.  which  EPA  expects  to 
complete  next  spring,  EPA  has 
undertaken  additional  studies  to 
evaluate  exposure  pathways. 
Meteorological  data  collected  over  a 
one-year  period  from  the  WTI  site  will 
be  utilized,  as  well  as  emissions 
monitoring  data  from  the  recent  trial 
bum  and  subsequent  performance  test. 
These  data  will  be  used  to  perform  air- 
dispersion  and  deposition  modeling  for 
emission  constituents.  Other  site- 
specifrc  data  related  to  exposure  are 
being  collected  for  the  risk  assessment 
so  that  it  will  reflect  the  characteristics 
of  the  site  to  the  extent  possible. 

On  December  8  and  9,  EPA  will  hold 
the  frrst  of  two  external  peer  reviews  of 
Phase  n  risk  assessment  work.  For  this 
December  meeting.  EPA  is  asking 
several  scientific  experts  to  comment  on 
the  draft  plan  for  conducting  the  risk 
assessment.  EPA  will  use  the  expert 
recommendations  to  complete  the  plan 
and  conduct  the  risk  assessment.  At  the 
second  meeting,  currently  projected  to 
be  held  next  spring.  EPA  will  seek 
expert  peer  review  of  the  draft  risk 
assessment  report. 

For  each  meeting.  EPA  will  convene 
a  peer  review  panel  of  independent  - 
scientists  frum  the  fields  of  toxicology, 
environmental  fate  and  transport, 
combustion  engineering,  atmospheric 
modeling,  and  exposure  assessment. 
These  experts  will  focus  on  scientific 
data,  me^ods,  and  analyses,  along  with 
the  related  assumptions  and 
uncertainties  that  describe  risk  at  the 
site. 


Dated:  November  10, 1993. 

CariGeriiar, 

Acting  Assistant  Administrator  for  Research 
and  cisvelopment. 

(FR  Doc.  93-28283  Piled  11-16-93;  8:45  am) 

■axMO  CODE  aiaa  w  m 


[OPP-66185;  FRL-464S-6] 

Request  for  Voluntary  Cancellation  of 
Calo-Clor  and  Calo-Gran  Brand  Turf 
Fungicides;  and  Cancellation  Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Agency  decision. 

SUMMARY:  This  Notice,  issued  pursuant 
to  section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA)  announces  that  Grace 
Sierra  Crop  Protection  Company  (Grace 
Sierra)  has  voluntarily  requested  that 
EPA  cancel  the  registrations  of  two  of  its 
products,  Calo-Gran  and  Calo-Clor 
Brand  Turf  Fungicide  Products,  and  that 
EPA  has  granted  this  request.  Both 
products  each  contain  the  two  active 
ingredients  mercuric  chloride  and 
mercurous  chloride.  These  two  products 
were  the  last  mercurial  based  pesticide 
products  registered  under  FIFRA.  The 
cancellation  became  effective  on 
November  1, 1993.  This  Notice  also 
discusses  the  disposition  of  existing 
stocks. 

OATES:  The  cancellation  order  became 
effective  on  November  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tom  Moriarty,  Special  Review  and 
Reregis^tion  Division  (7508W),  Office 
of  Prevention,  Pesticides  and  Toxic 
Substances,  U.S.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington  DC.  20460.  Office  location 
and  phone  number:  Special  Review 
Branch.  3rd  Floor,  Crystal  Station,  2800 
Crystal  Drive.  Arlington,  VA,  (703)  308- 
8035. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  announces  the  Agency’s  decision 
on  a  request  for  voluntary  cancellation 
of  two  products,  Calo-Gran  and  Calo- 
Clor  (EPA  registrations  number  58185- 
4  and  58185-1  respectively).  This 
Notice  also  specifies  the  elective  date  of 
the  cancellation  and  describes  the 
provisions  for  sale,  distribution,  and  use 
of  the  existing  stocks  of  these  two 
products. 

I.  Request  for  Voluntary  Cancellation 

Calo-Clor  and  Calo-Gran  are  mercurial 
based  fungicides  used  on  golf  course 
turfe  and  greens.  Each  product  contains 
two  active  ingredients,  mercuric 
chloride  and  mercurous  chloride,  at 
different  percentages.  Calo-Clor  and 


Calo-Gran  were  registered  to  control 
Pink  Snow  Mold  [Fusarium  nivale)  and 
Grey  Snow  Mold  {Typhula  incamata 
and  Typhula  ishikarinsis). 

In  1992  the  Agency  issued  two  Data 
Call-In  Notices  (DQ)  under  FIFRA 
section  3(c)2(B)  to  Grace  Sierra 
requiring  data  in  order  to  maintain  the 
product  registrations.  One  DQ,  issued 
February  19. 1992,  required  economic 
benefits  information  on  Calo-Clor  and 
Calo-Gran  and  a  worker  exposure  study. 
The  second  1X3,  issued  on  June  18. 

1992,  was  issued  under  Phase  4  of  the 
reregistration  program  pursuant  to 
section  4(f)(1)(B)  of  FIFRA.  The  second 
DQ  required  data  from  several  griideline 
studies.  In  the  course  of  generating  the 
required  data,  Grace  Sierra  requested 
voluntary  cancellation  of  these  two 
products. 

In  a  letter  dated  June  25, 1993,  Grace 
Sierra  requested  voluntary  cancellation 
of  the  registrations  of  Calo-Clor  and 
Calo-Gran.  Evidence  has  been  submitted 
to  the  Agency  which  demonstrates  that 
Grace  Sierra  was  last  in  compliance 
with  the  DQs  on  June  25, 1993. 
Accordingly,  Grace  Sierra  has 
voluntarily  requested  cancellation  of  its 
two  products,  Calo-Clor  and  Calo-  Gran, 
and  an  existing  stocks  provision  based 
on  that  date. 

In  a  letter  dated  August  20, 1993, 

Grace  Sierra  amended  its  original 
request  for  voluntary  cancellation  by 
also  waiving  any  comment  {}eriod 
associated  with  its  original  request  for 
voluntary  cancellation  as  well  as  the 
requirement  for  Federal  Register 
publication  of  a  notice  announcing  the 
Agency’s  receipt  of  this  request  prior  to 
the  Agency’s  acceptance  of  this  request. 

n.  EPA’s  Decision  on  the  Request  for 
Voluntary  Cancellation,  the 
Cancellation  Order,  and  Provision  for 
Existing  Stocks 

Under  section  6(f)(1)  of  FIFRA.  a 
pesticide  registrant  may  request  at  any 
time  that  EPA  cancel  any  of  its  pesticide 
registrations.  EPA  must  publish  in  the 
F^eral  Register  a  notice  of  receipt  of 
the  request  and  allow  public  comment 
before  granting  the  request  unless  either 
the  registrant  requests  a  waiver  of  the 
notice  or  the  Administrator  determines 
that  the  continued  use  of  the  pesticide 
would  pose  an  unreasonable  adverse 
effect  on  human  health  or  the 
environment.  In  a  letter  dated  August 
20. 1993,  amending  its  request  for 
voluntary  cancellation,  Grace  Sierra  also 
requested  that  EPA  waive  the  comment 
period  and  the  requirement  for 
publication  of  a  notice  in  the  Federal 
Register  announcing  the  Agency’s 
receipt  of  the  request  for  volimtary 
cancellation  prior  to  the  Agency’s 
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acceptance  of  Grace  Sierra’s  request. 
Accordingly,  the  Agency  is  announcing 
its  receipt  of  this  request  and  its 
acceptance  in  this  Notice. 

EPA  has  reviewed  Grace  Sierra’s 
requests  for  voluntary  cancellation  and 
for  a  1-year  existing  stocks  provision  for 
the  two  affected  pr^ucts.  In  accordance 
with  the  Agency’s  existing  stocks  policy 
(56  FR  29363),  the  Agency  has 
concluded  that  the  requests  can  be 
accepted. 

EPA  hereby  grants  Grace  Sierra’s 
requests  that  the  registrations  of  the 
products  Calo<]ior  (EPA  registration 
number  58185-1)  and  Calo^ran  (EPA 
registration  number  58185-4)  be 
voluntarily  canceled  and  that  there  be  a 
1-year  existing  stocks  provision  for 
these  products.  The  products  are  hearby 
canceled.  The  additional  terms  and 
conditions  of  the  cancellation  order 
follow.  Grace  Sierra  will  have  1  year 
from  June  25, 1993  to  sell,  distribute,  or 
use  any  existing  stocks  of  Calo-Gran  and 
Calo-Clor  which  were  packaged, 
labeled,  and  released  for  shipment  or 
sale  on  or  before  June  25, 1993.  Grace 
Sierra’s  1-year  existing  stocks  provision 
ends  on  June  24, 1994;  any  fur^er  sale, 
distribution,  or  use  of  any  quantity  of 
either  of  these  products  by  Grace  Sierra 
after  June  24, 1994  would  be  a  violation 
of  this  cancellation  order  and  of  FIFRA. 
All  other  distributors  and  users  may 
sell,  distribute,  or  use  their  stocks  of 
Calo-Gran  and  Calo-Clor  imtil  such 
stocks  are  exhausted. 

Any  sale,  distribution  or  other 
disposition  of  existing  stocks  that  is  not 


consistent  with  the  terms  of  this  Order 
will  be  considered  a  violation  of  FIFRA 
section  12(a)(2)(K)  and/or  section 
12(a)(1)(A)  as  appropriate. 

List  of  Subjects 
Environmental  protection. 

Dated:  November  1, 1993. 

Danid  M.  Barolo, 

Director,  Special  Review  and  Rmgistration 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc  93-28115  Filed  11-16-93;  8:45  am] 
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[OPP-34047;  FRL  473»-5] 

Notice  of  Receipt  of  Requeete  for 
Amendmente  to  Delete  Ueee  In  Certain 
Peeticide  Regietratlone 

AuENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fimgidde,  and  Rodentidde  Ad 
(FIF^),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pestidde  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
elective  on  February  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pestidde  Programs  (7502C), 


Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefrerson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

‘  Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pestidde  produd  may 
at  any  time  request  that  any  of  its 
pestidde  registrations  be  amended  to 
delete  one  or  more  uses.  The  Ad  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  annoimces  receipt  by  the 
Agency  of  applications  &t)m  registrants 
to  delete  uses  in  the  seven  pestidde 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  num^r,  produd  names  and 
the  spedfic  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contad  the  applicable  registrant  before 
February  15, 1994,  to  discuss 
withdrawal  of  the  applications  for 
amendment.  This  90^ay  period  will 
also  permit  interested  members  of  the 
public  to  intercede  with  registrants  prior 
to  the  Agency  approval  of  the  deletion. 


Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Registration  No. 

Product  Name 

Delete  from  Label 

000264-00454 

UfKlane  Crystals  Irisecticide 

Apples,  apricots,  asparagus,  avocados,  cherries,  grapes,  guavas,  man¬ 
gos,  mushrooms,  ner^nes,  peaches,  pears,  pecans,  pirreapples, 
pkitns,  prunes,  quinces,  strawberries,  tobacco,  ornamental  plwts, 
beef  cattle,  goats,  hogs,  horses,  mules,  sheep,  human  8UnA:iolhing, 
In  or  around  arty  structure 

000264-00455 

Lindane  Powder 

Apples,  spricots,  asparagus,  avocados,  cherries,  grapes,  guavas,  marv 
goe,  nrrushrooms,  ner^nes,  peaches,  pears,  pecans,  pineapples, 
plurns,  prunes,  quinces,  strawberries,  tobacco,  ornamental  pktots, 
beef  cattle,  goats,  hogs,  horses,  mules,  sheep,  human  sWn/dothing, 
in  or  around  any  stmcture 

009754-00006 

Sunbugger  #6 

Al  indoor  uses,  dogs  and  cats,  citnjs  (lime,  lemons,  &  tangerines) 

034147-00005 

Lindane  99.5%  Technical 

Apples,  apricots,  asparagus,  avocados,  cherries,  grapes,  guavas,  man¬ 
gos,  mushrooms,  nectarines,  peaches,  pears,  pecans,  pineapples, 
plums,  prunes,  quinces,  strawberries,  tobacco,  omunental  plants, 
beef  cattle,  goats,  hogs,  horses,  mules,  sheep,  human  aWn/dothing, 
In  or  around  any  structure 

034147-00006 

Lindane  Oust  Cortcentrate 

Apples,  apricots,  aspcragus,  avocados,  cherries,  grapes,  guavas,  marv 
gos,  mushrooms,  nectarines,  peaches,  pears,  pecans,  pirreapples. 
plutra,  prunes,  quinces,  strawberries,  tobacco,  omatTMntal  plwrts, 
beef  cattle,  goats,  hogs,  horses,  mules,  sheep,  human  skin/ciothing, 
in  or  around  any  structure 

034704-00685 

034704-00686 

Simazine  80W  Herbicide 

Simazine  90  Water  Dispersible  Granule  Her¬ 
bicide 

Asparagus,  artichokes,  sugarcane,  Florida  citrus 

Asparagus,  artichokes,  sugarcane,  Florida  citrus,  Florida  turf 
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Table  1.  —  Registrations  with  Requests  for  AMENOMBfrs  to  Delete  Uses  in  Certain  Pesticioe 
^  Registrations— Continued 


Registration  No. 

Product  Name 

Deiete  from  Label 

034704-00687 

SImazIrw  4L  Flowable  Herbicide 

Aaparague,  artichokes,  sugarcane,  Florida  dttue 

040083-00001 

Lindane  Technical 

Apples,  aptlools,  asparagus,  avocados,  cherries,  grc^res,  guavas,  man¬ 
gos,  iTMMhroomB,  nectarines,  peaches,  pears,  pecarrs,  pineapples, 
^ums,  prunes,  quinces,  strstwberries,  tobacco,  omamenM  plans, 
beef  caMe,  goats,  hogs,  horses,  mules,  sheep,  human  aidn/dolhing. 
In  or  around  any  sbucture 

051036-00127 

Simazine  4  FL 

Asparagus,  artichokas,  sugarcane,  non-cropland  areas 

The  following  Table  2,  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 


Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticioe  Registrations 


EPA 
Com¬ 
pany  No. 

Company  Name  and  Address 

000264 

Rhone-Poulenc,  2  T.W.  Alexander  Dr..  Research  Triangle  Park,  NC  27709. 

009754 

034704 

034147 

Gro-Lyte  Division  of  Sungro  Chemicals,  Inc.,  P.O.  Box  24632.  Los  Angeles,  CA  90024. 

Platte  Cherr^cal  Co.,  P.O.  Box  667,  Greeley,  CO  80632. 

Hoechst-Roussel  Agri-Vet  Co..  Route  202-206,  P.O.  Box  2500,  SomerviOe,  NJ  08876. 

040083 

051036 

Inquinosa,  c/o  McKenrta  &  Cuneo,  1575  Eye  St,  NW.,  Washington,  DC  20005. 

Micro  Flo  Co..  P.O.  Box  5948,  LakeUnl,  FL  33807. 

in.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  reactions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 

Dated:  November  3, 1993. 

Daniel  M.  Barolo, 

Acting  Dinctor,  Office  of  Pesticide  Prognims. 
(FR  Doc  93-27992  Piled  11-16-93;  8:45  am] 
BtuMQ  cooe  asso-se-s 


[OPP-160905;  FRL-473B-1] 

Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice. 

SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  15  States  as  listed  below 
and  one  to  the  United  States  Department 
of  Agriculture.  There  were  also  10  crisis 
exemptions  initiated  by  various  States. 
These  exemptimis,  issued  during  the 
months  of  January  through  August  1993, 
are  subject  to  application  and  timing 
restrictions  and  reporting  requirements 


designed  to  protect  the  environment  to 
the  maximum  extent  possible.  EPA  has 
denied  specific  exemption  requests  ftom 
the  North  Dakota  and  Texas 
Departinents  of  Agriculture  and  one 
public  health  exemption  from  the 
Alaska  Department  of  &ivironmental 
Conservation.  Information  on  these 
restrictions  is  available  frnm  the  contact 
persons  in  EPA  listed  below. 

DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
perscms;  By  mail:  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  CS  #1, 2800  Jefiarson  Davis 
Highway,  Arlington,  VA,  (703-308- 
8417). 

SUPPLEMENTARY  MFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arizona  Department  of  Agriculture 
for  the  use  of  bifenthrin  rm  broccoli, 
caulifloww,  and  head  lettuce  to  control 
the  sweet  potato  whitefly;  August  5, 
1993,  to  May  15  .1994.  (Andira  Beurd) 

2.  Arizona  Department  of  Agriculture 
for  the  use  of  avermectin  on  head 
lettuce  to  control  leafrniners;  July  27, 
1993,  to  July  26, 1994.  (Larry  Fried) 

3.  Arizona  Department  of  Agriculture 
for  the  use  of  avermectin  on  melons  to 


control  leafrniners;  July  30, 1993,  to  July 
28, 1994.  (Larry  Fried) 

4.  Arizona  Department  of  Agriculture 
for  the  use  of  imidacloprid  on  broccoli, 
cauliflower,  cabbage,  and  head  lettuce 
to  control  the  sweet  potato  whitefly; 
August  5. 1993,  to  May  15, 1994.  A 
notice  published  in  the  Federal  Register 
of  July  28, 1993  (58  FR  40424),  and  no 
comments  were  received.  The 
exemption  was  issued  because  EPA 
determined  that  an  urgent,  nonroutine 
situation  exists,  and  growers  could 
suffer  significant  losses.  This  chemical 
is  systemic  and  is  to  be  used  at  or  near 
planting  only,  to  protect  the  germinating 
seedlinm.  (AndrM  Beard) 

.  5.  Arkansas  State  Plant  Board  for  the 
use  of  fomesafen  on  snap  beans  to 
control  mominggloiy  and  pigweed  spp.; 
Jime  10, 1993,  to  Septembw  5, 1993. 
(Larry  Fried) 

6.  California  Environmental 
Protection  Agency  for  the  use  of 
bifenthrin  on  Iwo^li,  cauliflower, 
cabbage,  rapini,  and  head  lettuce  to 
control  the  sweet  potato  whitefly: 
August  17, 1993,  to  April  30, 1994. 
(Andrea  Beard) 

7.  California  Environmental 
Protection  Agency  for  the  use  of 
imidacloprid  on  broccoli,  cauliflower, 
cabbage,  rapini,  and  head/leaf  lettuce  to 
control  the  sweet  potato  whitefly; 
Augiist  20, 1993,  to  December  31, 1993. 
(Andrea  Beard) 

8.  California  Environmental 
Protection  Agency  for  the  use  of 
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avermectin  on  pears  to  control  two- 
spotted  spider  mites;  May  7, 1993,  to 
^ptember  15, 1993.  California  had 
initiated  a  crisis  exemption  for  this  use. 
(Larry  Fried) 

9.  California  Environmental 
Protection  Agency  for  the  use  of 
avermectin  on  tomatoes  to  control 
leafminers;  July  15, 1993,  to  July  14, 
1994.  (Lany  Fried) 

10.  California  Environmental 
Protection  Agency  for  the  use  of 
avermectin  on  peppers  to  control 
leahniners;  July  30, 1993,  to  July  29, 
1994.  (Lapy  Fried) 

11.  ^lifomia  Environmental 
Protection  Agency  for  the  use  of 
avermectin  on  celery  to  control 
leahniners;  April  7, 1993,  to  April  6, 
1994.  (La^  Fried) 

12.  ^lifomia  Environmental 
Protection  Agency  for  the  use  of 
avermectin  on  strawberries  to  control 
two-spotted  spider  mites;  March  26,  - 

1993,  to  Mardi  25, 1994.  (Larry  Fried) 

13.  California  Environmental 
Protection  Agency  for  the  use  of 
avermectin  on  head  lettuce  to  control 
leafminers;  July  27, 1993,  to  July  26, 

1994.  (Lapy  Fried) 

14.  California  Environmental 
Protection  Agency  for  the  use  of 
bayleton  on  peppers  to  control  powdery 
mildew;  April  19, 1993,  to  November  1, 
1993.  (Larry  Fried) 

15.  Colorado  Etepartment  of 
Agriculture  for  the  use  of  bifenthrin  on 
com  to  control  mites;  August  25, 1993, 
to  August  31, 1993.  Colorado  had 
initiated  a  crisis  exemption  for  this  use. 
(Andrea  Beard) 

16.  Idaho  Department  of  Agriculture 
for  the  use  of  avermectin  on  pears  to  * 
control  spider  mites  and  pear  psylla; 
May  7, 1993,  to  August  30, 1993.  (Larry 
Fried) 

17.  Idaho  Department  of  Agriculture 
for  the  use  of  avermectin  on  hops  to 
control  spider  mites;  May  14, 1993,  to 
September  20, 1993.  (La^  Fried) 

18.  Idaho  Department  of  Agriculture 
for  the  use  of  pirimicarb  on  seed  alfalfa 
to  control  alfalfa  aphids  and  blue 
aphids;  June  18, 1993,  to  August  31, 
1993.  (Larry  Fried) 

19.  Illinois  Department  of  Agriculture 
for  the  use  of  fomesafen  on  snap  heans 
to  control  puncturevine;  July  13, 1993, 
to  September  1, 1993.  (Larry  Fried) 

I  20.  Michigan  Department  of 
Agriculture  for  the  use  of  avermectin  on 
pears  to  control  spider  mites  and  pear 
psylla;  May  7, 1993,  to  September  30, 

I  1993.  (Larry  Fried) 

21.  Minnesota  E)epartment  of 
Agriculture  for  the  use  of  2,4-D  on  wild 
rice  to  control  common  water  plantain: 
June  9, 1993,  to  July  31, 1993.  (Larry 
Fried) 


22.  Nevada  Department  of  Agriculture 
for  the  use  of  pirimicarb  on  se^  alfalfa 
to  control  alfalfa  aphids  and  blue 
aphids;  June  18, 1993,  to  August  31, 
1993.  (Lury  Fried) 

23.  l^w  York  Department  of 
Environmental  Conservation  for  the  use 
of  fomesafen  on  snap  and  dry  beans  to 
control  broadleaf  weeds:  August  13, 
1993,  to  August  31, 1993.  New  York  had 
initiated  a  crisis  exemption  for  this  use. 
(Larry  Fried) 

24.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  avermectin  on  pears  to  control  spider 
mites  and  psylla:  May  17, 1993,  to 
September  30, 1993.  (Lariy  Fried) 

25.  Oregon  Department  of  Agriculture 
for  the  use  of  avermectin  on  pears  to 
control  spider  mites  and  psylla;  May  7, 
1993,  to  August  30, 1993.  (Larry  Fried) 

26.  Oregon  Department  of  Agriculture 
for  the  use  of  oxyfluorfen  on 
hlackberries  to  control  primocanes; 

April  19, 1993,  to  July  31, 1993.  (Larry 
Fried) 

27.  Oregon  Department  of  Agriculture 
for  the  use  of  avermectin  on  hops  to 
control  spider  mites;  May  14, 1993,  to 
September  20, 1993.  (Larry  Fried) 

28.  Oregon  Department  of  Agriculture 
for  the  use  of  oxyfluorfen  on  grasses 
grown  for  seed  to  control  various  weeds, 
grasses,  and  volunteer  crop  seedlings; 
August  26, 1993,  to  January  15, 1994. 
(Larry  Fried) 

29.  Oregon  Department  of  Agriculture 
for  the  use  of  oxyfluorfen  on  raspberries 
to  control  primocanes;  April  19, 1993,  to 
May  15, 1993.  Oregon  had  initiated  a 
crisis  exemption  for  this  use.  (Larry 
Fried) 

30.  Oregon  Department  of  Agriculture 
for  the  use  of  pirimicarb  on  seed  alfalfa 
to  control  alfalfa  aphids  and  blue 
aphids;  June  18, 1993,  to  August  31, 
1993.  (Larry  Fried) 

31.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  avermectin  on 
pears  to  control  spider  mites  and  psylla; 
May  7, 1993,  to  September  30, 1993. 
(Larry  Fried) 

32.  Texas  Department  of  Agriculture 
for  the  use  of  cyfluthrin  on  sugarcane  to 
control  Mexican  rice  borers:  August  13, 
1993,  to  September  30, 1993.  (Libby 
Pemberton) 

33.  Texas  Department  of  Agricultiua 
for  the  use  of  avermectin  on  ^11,  chili, 
and  jalapeno  peppers  to  control  broad 
mites;  January  27, 1993,  to  October  13, 
1993.  Texas  had  initiate  a  crisis 
exemption  for  this  use.  (Larry  Fried) 

34.  Utah  Department  of  Agriculture 
for  the  use  of  avermectin  on  pears  to 
control  spider  mites  and  psylla;  May  7, 
1993,  to  September  1, 1993.  (Larry 
Fried) 


35.  Washington  Department  of 
Agriculture  for  the  use  of  avermectin  on 
pears  to  (Sontrol  pear  psylla;  May  7, 

1993,  to  September  1, 1993.  (La^ 

Fried) 

36.  Washington  Department  of 
Agriculture  for  the  use  of  chlorothalonil 
on  rhubarb  to  control  Ramularia  leaf 
and  stalk  spot;  August  17, 1993,  to 
September  15, 1993.  Washington  had 
initiated  a  crisis  exemption  for  this  use. 
(Susan  Stanton) 

37.  Washington  Department  of 
Agriculture  for  the  use  of  avermectin  on 
hops  to  control  spider  mites;  May  14, 
1993,  to  SeptemlMr  20, 1993.  (Larry 
Fried) 

38.  Washington  Department  of 
Agricultvire  for  the  use  of  oxyfluorfen  on 
raspberries  to  control  primocanes;  April 

19. 1993,  to  June  1, 1993.  Washington 
had  initiated  a  crisis  exemption  for  this 
use.  (Larry  Fried) 

39.  Washington  Department  of 
Agriculture  for  the  use  of  pirimicarb  on 
se^  alfalfa  to  control  alfalfa  aphids  and 
blue  aphids;  June  18, 1993,  to  August 

31. 1993.  (La^  Fried) 

40.  United  States  Department  of 
Agriculture  for  the  use  of  brodifacoum 
and  bromethalin  on  Rose  Island,  Rose 
Atoll  National  Wildlife  Refuge  to 
control  the  Polynesian  rat;  April  19, 
1993,  to  April  18, 1994.  (Larry  Fried) 

Crisis  exemptions  were  initiated  by 
the: 

1.  California  Environmental 
Protection  Agency  on  May  20, 1993,  for 
the  use  of  avermectin  on  pears  to 
control  two  spotted  spider  mites.  This 
program  has  ended.  (Lar^  Fried) 

2.  Idaho  Department  of  Agriculture  on 
August  27, 1993,  for  the  use  of  paraquat 
on  dry  peas  and  lentils  to  control  weeds. 
This  program  has  ended.  (Susan 
Stanton) 

3.  Idaho  Department  of  Agriculture  on 
July  30, 1993,  for  the  use  of  chlorpyrifos 
on  hops  to  control  hop  aphids.  This 
program  has  ended.  (Andrea  Beard) 

4.  Minnesota  Department  of 
Agriculture  on  August  3, 1993,  for  the 
use  of  metalaxyl  on  potatoes  to  control 
late  blight.  This  program  has  ended. 
(Susan  Stanton) 

5.  Nebraslca  Department  of 
Agriculture  on  July  24, 1993,  for  the  use 
of  propiconazole  on  com  to  control 
fungal  diseases.  This  program  has 
ended.  (Andrea  Beard) 

6.  North  Dakota  Department  of 
Agriculture  on  A\igust  4, 1993,  for  the 
use  of  metalaxyl  on  potatoes  to  control 
late  blight.  This  program  has  ended. 
(Susan  Stanton) 

7.  Texas  Department  of  Agriculture  on 
June  3, 1993,  for  the  use  of  avermectin 
on  melons  to  control  leahniners.  This 
program  has  ended.  (Larry  Fried) 
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8.  Virginia  Department  of  Agriculture 
and  Consiuners  Services  on  August  18, 
1993,  for  the  use  of  bifenthrin  on 
peanuts  to  control  mites.  This  program 
has  ended.  (Andrea  Beard) 

9.  Washiiigton  Department  of 
Agriculture  on  August  27, 1993,  for  the 
use  of  paraquat  on  dry  peas  and  lentils 
to  control  weeds.  This  program  has 
ended.  (Susan  Stanton) 

10.  Washington  Department  of 
Agriculture  on  April  30, 1993,  for  the 
use  of  avermectin  on  pears  to  control 
pear  psylla.  This  program  has  ended. 
(Larry  Fried) 

EPA  has  denied  specific  exemption 
requests  horn  the: 

1.  North  Dakota  Department  of 
Agriculture  for  the  use  of  mancozeb  on 
sunflowers  to  control  rust.  The  Agency 
denied  the  exemption  because  an 
emergency  condition  does  not  exist.  It 
cannot  be  determined  that  an  economic 
loss  will  result  without  the  use  of 
mancozeb.  (Margarita  Collantes) 

2.  Texas  Department  of  Agriculture 
for  the  use  of  oxyfluorfen  on  leucaena 
leucocephala  to  control  various  weed 
species.  The  speciflc  exemption  was 
denied  based  on  the  determination  that 
an  emergency  condition  did  not  exist. 
The  section  18  crisis  exemption  issued 
April  8, 1993,  for  this  chemical  was 
revoked.  (Larry  Fried) 

3.  Texas  Department  of  Agriculture 
for  the  use  of  metolachlor  on  leucaena 
leucocephala  to  control  various  weed 
species.  The  Agency  determined  that  an 
emergency  condition  does  not  exist.  In 
addition,  the  Agency  believes  that  the 
section  18  process  is  not  the  appropriate 
mechanism  for  EPA  to  make  pesticides 
available  to  control  routine  pest 
problems  on  new  crops.  The  crisis 


exemption  declared  by  Texas  was 
revoked.  (Larry  Fried) 

EPA  denied  a  public  health 
exemption  on  August  12. 1993,  from  the 
Alaska  Department  of  Enviroiunental 
Conservation  for  the  use  of  capsaicin 
products  to  repel  %vild  bear  and  moose. 
June  28, 1993,  EPA  issued  a 
memorandum  aimouncing  the 
implementation  of  two-part  strategy 
concerning  the  unregiste^  use  of  bear 
repellants  which  indudes  a  provision  to 
excercise  enforcement  discr^on  and 
defer  taking  additional  actions  against 
these  types  of  products  for  a  1-year 
pwiod.  Because  of  the  enforcement 
discretion,  the  requested  products  are 
available  for  use  and  an  emergency 
condition  does  not  exist.  (Susan 
Stanton) 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated;  October  25. 1993. 

Daniel  M.  Barolo, 

Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  93-27993  Filed  ll-l&-93r8;45  am] 
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[OPP-66186;  FRL  4739-3] 

Notice  of  Recoipt  of  Requeata  to 
Voluntarily  Cancel  Certain  Peaticide 
Regiatratione 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  accordance  %vith  section 
6(f)(1)  of  the  Federal  Insectidde, 
Fungidde.  and  Rodentidde  Act 
(FIFRA),  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  volimtariiy  cancel  certain 
pestidde  registrations. 

OATES:  Unless  a  request  is  withdrawn  by 
February  IS,  1994,  orders  will  be  issued 
cancelling  dl  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pestidde  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  (703) 
305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodentidde 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may.  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Ad 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  56 
pestidde  products.registered  imder 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1.  —  Registrations  with  Pending  Requests  for  Cancellation 


Registration  No. 

Product  Name 

Chemicai  Name 

^  000004-00126 

Bonide  Flower-Vegetable  4-ln-1  Spray 

Methoxychkx  (2,2-bis{p-methoxyphenyl)-1 ,1,1  -trichioroethane) 
2,4-Oinitro-6-octyl*  phenyl  crotorete,  2,6-dinitro-4-octyl*  phenyl  crotonate 
and 

O.O-Oimethyl  phosphorodithioate  of  diethyl  mercaptosucdnate 

000004-00303 

Zinc  Phosphide  Bait 

Zinc  phosphide 

000070-00117 

Kill-Ko  New  Improved  Roach  and  Ant 
Killer 

o-lsopropoxyphenyl  methyicarbamate 

2,2-DicNoroWiyl  dimethyl  phosphate 

000100  IA-91-0004 

Beacon  Herbicide 

Methyl  2-f(nf4.6-bis(dHluoromethoxv1-2-pvrlmidinvlaminocarbonylamino6utfo 

000100  MS-92-0004 

Beacon  Herbicide 

Methvl2-ffin4.6-bisfdifluoromelhoxv)-2-pvrlmidir>vtaminocarbonylaminoeulfo 

000100  NJ-91-000S 

Larvadex  2SL 

N<)yciopropyl-1 ,3,5-trlazine-2,4,6-triamin6 

000100  PA-91-0002 

Larvadex  2  SL 

NOyck)propyl-1,3.5-tr1azine-2,4,6-tiianf>ine 

000100  UT-01-0002 

Larvadex  2  SL 

NCyciopropyl-1,3,5-tr1azine-2,4,6'triamine 

000230-00073 

COB  Ciearon  Detergent  Sanitizer 

Sodium  dichloroisocyanurate  dihydrate 

000270-00181 

Fly  Stop  Sticky  Fly  Trap 

(Z)-9-Trtcosene 

000279-02234 

Niagara  Feibam  7-G-3  Dust 

Ferric  dimethyidilhiocarbamate 

0.0-Dimethyl  S-((4-oxo-1.2,3-benzotria2in-3(4H)-yl)methyl) 

phosphorodithioate 
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Table  1.  —  Registrations  with  Penoinq  Requests  for  CANCELLATioN---Coritinued 


Registratton  No. 


Product  Name 


Chemical  Name 


OtOOhealhyl  S<(raa>iytca(t)arooyl)methyl)phoaphofOclHhioete 

otaopropoKyphanyl  mathytcaibuTtate 
MO(^  bicydohaplano  dicaitroximida 
Pj^athflna 

Potassium  (lchlorD>»-trtazinetik>na 
Sodhjm  dkhioro-a-lriazin^r)one 
Trichiofo-eMazinolilone 
Sodium  dkMoro-a4rlazinstrtona 
Sodumdidyoro-a-triazinatrione 
Sodhan  dkhbro-alrteziinatrione 
Sodkan  dkhioroisoeyarHjmte  dihydrate 
Sodkim  dichioro-a-ttlazbietrtone 
Sodkjm  dtehloro-a>tr1aztr)6tr1one 
Sodium  bromida 

Sodkjm  dtehloroisocyanurate  dihydrate 
Potassium  dichloiO‘»etazir>etriona 

Sodum  dchkHO-s-triazinetrlona 

Sodian  dohloro-s-triazirwtrlona 

Methoxychlor  (2.2-tiisOHnathoxyphenyi)*1,1,1-trlcHoroathane) 

0,0>0imothyi  phosphorodihioate  of  diethyl  meroaptosuccirtata 
(Buty(cart)ityl)(6-i)rcy>ylpiperony()  ether  80%  and  relaiad  compounds  20% 
Pyrethrins 

m-(((Oimethyiamino)metiytene)amino)phenyt-Mme8iy<carbarnata.  hydro¬ 
chloride 

Sodum  dchloro-e^trtazinelrlone 
TricNoro-s-trtazinetrione 
2-Chioro-4,6-bis(ethylamino)-a-ti1azine 
Copper  (from  triethanoiarNr^e  complex) 

Nicotine 

Trichloro-eeiazirwtrione 

Sodum  metasilicate 
Sodum  hydroxide 

0,0>Dimethyl  phosphorodMoale  of  diethyl  mercaptosucdneta 
vfyoifiB 

O.OOimethyl  phoephorodthioalo  of  delhyl  mercaptosucdnate 
Cryoile 

5€lhyt  dpropylthiocaibamate 
1,T-Oimethyl-4,4'-blpyridfyum  dichioilda 
1 .1'-DimelhyM,4’-b4>yridnium  dohloride 
Sodum  dchloroisocyanurate  dhydrate 
4-Aminopyr1dine 

Benzyl  dethyi  ((2,6-xylylcwbamoyl)methy0  ammoniumbenzoata 

0119 

Thymol 

Sodum  dchloro-a-triazinetriorM 

Trichioro-a-tr1azinetrione 

Trtchloro-a>tr1azinetrkxte 
Sodum  dchloro-a-tilazinetilone 
Tilchioro-a-triazinetrione 
Sodium  dchtoro-s-triazinetrlone 


Federal  Register  /  Vol.  58,  No.  220  /  Wednesday,  November  17,  1993  /  Notices 


60635 


Table  1.  —  Registrations  with  Pending  Requests  for  Cancellation— Continued 

Registration  No.  Product  Name  Chemical  Name 

043680-00009  C-960  Sodium  dkMoroisocyanurats  dihydrate 

045300-00008  Aqua  Clear  Hydro  Tabs  Tr1chlon>-a-tr1azinetr1or>e 

045309-00015  Aqua  Clear  Mini  Rapid  Tabs  Tfichloro-s4riazinetrk)ns 

045309-00022  Aqua  Clear  Ecorto-Gran  Trichloro-atriazinetriorte 

045309-00023  Aqua  Clear  Tri-Gran  Trichloro-otriazinelrione 

_ 045309-00024  Aqua  Clear  Tri-Shock _ Trichkyo-s-triazinetrtone _ 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  ai  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Nxunber. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 

EPA  j 

Com-  Company  Name  and  Address 

pany  No.  j _ 

000004  Bonide  Products  Inc.,  2  Wurz  Ave.,  YorkviHs,  NY  13495. 

000070  WHbur-Blls  Co.,  Box  16458,  Fresno,  CA  93755. 

000100  Ciba-Gsigy  Corp.,  Box  18300,  Greensboro,  NC  27419. 

000230  OHn  Corp.,  COB  Products,  120  Long  Ridge  Rd.,  Stamford,  CT  06904. 

000270  Famam  Companies  Inc.,  301  W.  Osborn  Rd,  Phoenix,  AZ  85013. 

000279  FMC  Corp.,  ACG  Speciality  Products,  1735  Market  Street  Philadelphia,  PA  19103. 

000875  Diversey  Corp.,  12025  Tech  Center  Dr.,  Uvonia,  Ml  48150. 

000935  Occidental  Chemical  Corp.,  Development  Center,  V-81,  Box  344,  Niagara  Fails,  NY  14302. 

001258  i  Ofin  Corp.,  Box  586,  ChesNre,  CT  06410. 

001629  I  McShares,  Inc.,  Box  1460,  Salina,  KS  67402. 

002139  Nor-Am  Chemical  Co,  Little  Fails  Centre  One,  2711  Centerville  Rd,  Wilmington,  DE  19808. 

003640  Steams  Packaging  Corp.,  Box  3216,  Madison,  Wl  53704. 

003876  Betz  Laboratories,  Inc.,  4636  Somerton  Rd.,  Trevose,  PA  19053. 

006264  j  Richey  Industries,  Inc.,  Box  928,  Medina,  OH  44258. 

007616  j  Chem  Lab  Products  Inc.,  5160  E.  Airport  Dr.,  Ontario,  CA  91761. 

007679  i  American  Brand  Chemical  Co.,  Box  4,  Bonham,  TX  75418. 

009157  I  Morgan  Gailacher  Inc.,  8707  MWergrove  Dr.,  Santa  Fe,  CA  90670. 

009429  Cotey  Chemicai  Co.,  1939  Ave.,  H.,  Lubbodt,  TX  79404. 

010163  Gowan  Co,  Box  5569,  Yuma,  AZ  85366. 

010182  !  Zeneca  Inc.,  Zeneca  Ag  Products,  New  Murphy  Rd.  &  Concord  Pike  Box  751,  Wilmington,  DE  19897. 

010428  Wesmar  Co.,  Inc.,  1451  NW  46th,  Seattle,  WA  98107. 

011649  Avitrol  Corp.,  7644  E.  46th  Street  Tulsa,  OK  74145. 

011715  Speer  Products  Inc.,  Box  18993,  Memphis,  TN  38161. 

034571  !  Betz  Entec  Inc.,  508  Prudential  Rd.,  Horsham,  PA  19044. 

037982  !  All-Pure  Chemical  Co,  26700  S.  Banta  Rd  •  Box  268,  Tracy,  CA  95376. 

043660  I  Weas  Engineering  Inc.,  Box  816,  Carmel,  IN  46032. 

045309  j  Aqua  Clear  Industries  Inc.,  Box  5430,  Albany,  NY  12205. _ _ 


60636 


Federal  Register  /  Vol.  58,  No.  220  /  Wednesday,  November  17,  1993  /  Notices 


III.  Lou  of  Active  Ingredients 

Unless  these  requests  for  cancellation 
are  withdrawn,  one  pesticide  active 
ingredient  will  no  longer  appear  in  any 
registered  products.  Those  who  are 
concerned  about  the  potential  loss  of 
this  active  ingredient  for  pesticidal  use 
are  encouraged  to  work  directly  with  the 
registrants  to  explore  the  possibility  of 
their  withdrawing  the  request  for 
cancellation.  This  active  ingredient  is 
listed  in  the  following  Table  3,  with  the 
EPA  Company  NumbOT  of  the  registrant; 

Table  3.  —  Active  Ingredients 
'  WHICH  WOULD  Disappear  as  a  Re¬ 
sult  OF  Registrants’  Requests 
TO  Cancel 


EPA 

CAS  No. 

Chemical  Name 

Com¬ 
pany  No. 

3734-33-6 

Benzyl  diethyl((2,6- 

xylylcarbamoy- 
Ijmelhyl)  ammo¬ 
nium  benzoate 

011715 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  February  15, 1994. 
This  written  withdrawal  of  the  request 
for  canceTlation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice. 

If  the  product(s)  have  been  subject  to 
a  previous  cancellation  action,  the 
elective  date  of  cancellation  and  all 
other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 

The  orders  efiecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26, 1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 


disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply  ,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provide  that  such 
fuller  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  impost,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  November  8, 1993. 

Douglas  D.  Campt, 

DinctoT,  Office  of  Pesticide  Proems. 

(FR  Doc  93-28286  Piled  11-16-93;  8:45  am] 
BILLING  cooe  isse  as  f 


(OPP-1 80907;  FRL4742-9] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  imidacloprid; 
Solicitation  of  Public  Commerrt 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  (hereafter  referred  to 
as  the  “Applicant")  to  use  the  pesticide 
imidacloprid  (CAS  105827-78-9)  to 
treat  up  to  50,000  acres  of  tomatoes  to 
control  the  sweet  potato  whitefly 
Bemesia  tabaci.  Tho  Applicant  proposes 
the  use  of  a  new  chemical;  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 

DATES:  Comments  must  be  received  on 
or  before  December  2. 1993. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180907,”  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 


Operations  Division  (7506C),  Office  of 
Pmtidde  Programs,  ^vironmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Ciystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 

Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
pert  or  all  of  that  information  as 
“Confidential  Business  Information.” 
Information  so  marked  will  not  be 
disclosed  except  in  accmdance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  «2. 1921 
Jefferson  Davis  Highway.  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  K^FORMATION  CONTACT;  By 
mail:  Andrea  Beard,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401 M  St.,  SW,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1. 

2800  Jefferson  Davis  Highway. 
Arlington,  VA,  703-308-8791. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  imidacloprid 
on  tomatoes  to  control  the  sweet  potato 
whitefly  (SPWF).  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  SPWF  was  discovered  in  Florida 
in  1900,  and  has  been  a  pest  in  the 
“desert-cropping  systems"  in  California 
and  Arizona  for  some  time.  It  is 
cxrmmon  on  many  wild  and  cultivated 
crops  such  as  tomatoes,  cotton, 
cucrirbits  and  solanaceae.  The 
Applicant  states  that  the  SPWF  first 
caused  economic  impacts  in  Florida  in 
1987,  and  since  then,  its  impacts  have 
rapidly  expanded  over  the  total 
production  area.  The  SPWF  causes 
direct  damage  to  the  tomato  plant 
through  its  feeding  activity  and  the 
production  of  honeydew  which 
enhances  sooty  mold  development.  The 
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SPWF  is  also  considered  respcmsible  for 
the  introduction  and  distribution  of  at 
least  one  geminivirus  (which  can  lead  to 
extreme  yield  losses),  and  also  causes  a 
physiological  disorder  resulting  in 
irregular  ripening  of  fruit.  The 
Applicant  claims  that  adequate  control 
of  the  SPWF  is  not  being  achieved  with 
the  currently  registered  compounds. 

Along  witn  this  request,  the  Applicant 
has  also  requested  a  specific  exemption 
for  use  of  a  different  chemical 
(fenpropathrin)  on  tomatoes,  also  for 
control  of  the  SPWF.  The  Applicant 
justifies  requests  for  two  ch^icals,  by 
stating  that  the  imidacloprid  would  be 
appli^  at  or  near  transplanting,  as  a 
soil-incorporated  treatmmit;  since 
imidacloprid  is  a  systemic,  it  would  be 
taken  up  by  the  small  tomato 
transplants,  and  protect  them  from 
SPWF  feeding  during  this  early  stage  of 
development.  The  Applicant  states  that 
fenpropathrin,  being  non-systemic,  is 
only  of  use  as  a  foliar  spray,  which  is 
of  little  value  during  the  early  phase  of 
development,  as  there  is  limited  leaf 
area  at  that  time.  Thus  the  Applicant 
proposes  that  use  of  fimpropathrin  be 
allowed  later  in  the  crop  season,  as  a 
foliar  treatment,  to  maintain  season-long 
control.  The  Applicant  indicates  that 
imidacloprid  would  not  be  of  use  as 
both  a  soil  treatment  and  a  foliar  spray, 
because  its  mode  of  action  is  such  that 
resistance  development  is  a  concern. 

The  Registrant  of  imidacloprid  will  not 
support  the  use  of  this  chemical  further 
into  the  growing  season  for  this  reason. 
The  Applicant  claims  that  without 
control  of  the  SPWF,  individual  fields 
could  experience  100  percent  yield  loss. 
Yield  losses  due  to  geminivirus  can  be 
25  to  70  percent;  irregular  ripening  can 
reduce  yields  by  36  to  100  percent;  and 
direct  feeding  losses  can  be  as  much  as 
10  to  15  i)ercent. 

The  Applicant  proposes  to  apply 
imidacloprid  at  a  maximum  rate  of  0.25 
pound  (dry)  active  ingredient  (16  fluid 
ounces  of  product)  per  acre  with  a 
maximum  of  one  application  per  crop 
season  on  a  total  of  50,000  acres  of 
tomatoes.  It  is  possible  to  produce  two 
tomato  crops  per  calendar  year  on  a 
given  acre,  and  therefore,  the  acreage 
could  potmitially  receive  two 
applications  of  imidacloprid  p^ 
calendar  year.  Therefore,  use  under  this 
exemption  could  potentially  amoimt  to 
a  maximum  total  of  25,000  pounds  of 
active  ingredient,  or  12,500  gallons  of 
product.  This  is  ^e  first  time  that  the 
Applicant  has  applied  for  the  use  of 
imidacloprid  on  tomatoes.  However,  the 
Applicant  requested,  and  was  granted, 
specific  exemptions  for  the  use  of 
fenpropathrin  fw  SPWF  control  in 
tomatoes  for  the  past  2  years  (this  is  the 


third  consecutive  year  for  this  request 
for  fenpropathrin).  This  notice  does  not 
constitute  a  decision  by  EPA  on  the 
application  itself.  The  regulations 
governing  section  18  require  publication 
of  a  notice  of  receipt  of  an  application 
for  a  specific  exemption  {noposing  use 
of  a  new  chemical  (i.e.,  an  active 
ingredient  not  contained  in  any 
currently  registered  pesticide).  Smdi 
notice  provides  for  opportunity  for 
public  comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Florida  Department  of  Agricultiue  and 
Consumer  Services. 

List  of  Subjects 

Environmental  protection.  Pesticide 
and  pests.  Crisis  exemptions. 

Dated:  November  4, 1993. 

Stephanie  R.  Irene, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Pro^ams. 

IFR  Doc.  93-27988  Filed  11-16^3;  8:45  ami 
BM.LINO  CODE  6Sa0-B0-F 

[FRL-4802-2] 

Greenback  Industries,  inc..  Site, 
Greenback,  TN;  Proposed  Settlement 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended  42 
U.S.C.  9601  et  seq.,  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Greenback  Industries  Site,  Greenback, 
Tennessee,  with  Handy  and  Hannan, 
parent  firm  of  Greenback  Industries. 
EPA  will  consider  public  comments  on 
the  proposed  settlement  for  thirty  (30) 
days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate,* 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carolyn  McCall,  Waste  Programs 
Branch,  Waste  Management  Division, 
U.S.  EPA,  Region,  IV,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365, 
404-347-5059. 


Written  comments  must  be  sulxnitted 
to  the  person  above  by  thirty  days  from 
the  date  of  publication. 

Dated:  November  5, 1993. 

Richard  D.  Green, 

Acting  Director,  Waste  Management  Division. 
(FR  Doc.  93-28282  Filed  11-16-93;  8:45  am] 
BILUNO  CODE  4860  60  M 


[FRL-4802-3] 

Sapp  Battery  Company  Site:  Proposed 
Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122  (g)  and  (h) 
of  the  Comprehensive  Envirmunental 
Response,  Compensation,  and  Liability 
Act  of  1980  (C^CLA),  as  amended  42 
U.S.C.  9601  et.  seq.,  the  Environmental 
Protecticm  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Sapp  Battery  Company  Site,  Cottondale, 
Florida  with  the  following  Potentially 
Responsible  Parties: 

Alabama  Power  Company 
Atlanta  Metal  Company,  Inc. 

Pete  Bates  #1  Auto  Parts 
Dekalb  County,  Georgia 
Falk  Steel  4  Metals  Company 
Ralph  Heath 
James  Auto  Parts 
Mills  Auto  Parts 

Mobile  Power  4  Brake  Equipment- 
Company  Inc. 

Mobile  Electric  Garage  Inc. 

National  Automotive  Parts  Assoc. 

Estate  of  Joseph  Treadwell 
Curt  Miller  Oil  Company 

EPA  will  consider  public  comments 
on  the  proposed  settlements  for  thirty 
(30)  days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlements  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlements  are  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  De  Minimis  settlements  are 
available  from:  Ms.  Carolyn  McCall, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S.  EPA,  Region 
IV,  345  Courtland  Street,  NE.,  Atlanta, 
Georgia  30365, 404/347-5059. 

Written  comments  must  be  submitted 
to  the  person  above  within  30  days  from 
the  date  of  publication. 

Dated:  November  14, 1993. 

Richard  D.  Green, 

Acting  Director.  Waste  Management  Division. 
[FR  Doc.  93-28281  Filed  11-16-93;  8:45  am) 
BILUNG  CODE  6560-<0-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-097-OR] 

lillnola;  Amendment  to  Notice  of  a 
Major  DIaaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (H^MA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  (FEMA-997-4)R),  dated  July  9, 
and  related  determinations. 

EFFECTIVE  DATE:  November  5. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Pro^ams,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  64&-3606. 
SUPPLEMENTARY  NIFORMATION:  Notice  is 
hereby  given  that,  elective  this  date  and 
pursuant  to  the'authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  imder  Executive 
Order  12148, 1  hereby  appoint  David 
Skarosi  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Walter  Pierson  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Junes  L.  Witt, 

Director. 

|FR  Doc.  93-28206  Filed  11-16-93;  8:45  am] 
nuJNQ  CODE  triS-09-M 


[FEMA-996-DR1 

Iowa;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa 
(FEMA-996-JDR),  dated  July  9,  and 
related  determinations. 

EFFECTIVE  DATE:  November  5. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell.  Disaster 
Assistance  Pro{psms,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  ^ergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Edward 


Thomas  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Fedei^  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Richard  A.  Buck  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

JaaMS  L.  Witt. 

Director. 

[FR  Doc.  93-28207  Filed  11-16-93;  8:45  am] 
■UMO  oooc  ane-oa-M 


[FEMA-1000-OR] 

Kansas;  Amandmant  to  NoUca  of  a 
Major  Diaaatar  Daclaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-IOOO-DR),  dated  July 
22,  and  related  determinations. 

EFFECTIVE  DATE:  November  5. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  ^ecutive 
Order  12148,1  hereby  appoint  Charles 
Biggs  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  John  W.  McKay  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Jamet  L.  Witt, 

Director. 

(FR  Doc  93-28208  Filed  11-16-93;  8:45  am] 
BtuMQ  cooe  •na-os-M 


FEDERAL  MARITIME  COMMISSION 
[Petition  Noe.  P87-93,  P88-93,  P89-63] 

Seaboard  Marine  Ltd.,  et  al.;  Petition 
for  Temporary  Exemption  From 
Electronic  Tariff  Rling  Requirementa 

In  the  Matter  of  Petition  of  Seaboard 
Marine  Ltd.,  Petition  of  Distribution  Services 
Ltd.,  Petition  of  Tropical  Shipping  A 
Construction  Co.,  Ltd. 


Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  fiem 
electronic  tariff  filing  requirements  of 
the  Commission’s  ATFI  System. 

To  facilitate  thorough  consideration  of 
the  petitions,  interest^  persons  are 
requested  to  reply  to  the  petition  no 
later  than  November  23, 1993.  Replies 
shall  be  directed  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573-0001,  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  as  follows; 

P87-93 — ^Mr.  Jose  Concepcion,  Vice 
President,  Pricing,  Seaboard  Marine 
Ltd.,  1306  Port  Boulevard,  Dodge  Island, 
Florida  33132 

P88-93 — ^David  P.  Street,  Esq., 
Galland,  Kharasch,  Morse  &  Garfinkle, 
P.C.,  1054  31st  Street,  NW.,  Washington, 
DC  20007-4492 

P89-93 — ^Paul  D.  Coleman.  Esq., 
Hoppel,  Mayer  &  Coleman.  1000 
Connecticut  Avenue,  NW.,  Washington, 
DC  20036 

Copies  of  the  petitions  are  available 
for  examination  at  the  Washington,  DC 
Office  of  the  Secretary  of  the 
Commission.  800  N.  Capitol  Street. 

NW.,  room  1046. 

Joseph  C  Polking, 

SecretaTy. 

[FR  Doc.  93-28192  Filed  11-16-93;  8:45  am] 
BILUNQ  cooe  C7S0-01-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forme  Under  Review 

BACKGROUND:  Notice  is  hereby  given  of 
the  submission  of  proposed  information 
collection(s)  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  and  approval  imder  the 
Paperwork  Reduction  Act  (title  44 
U.S.C.  chapter  35)  and  under  OMB 
regulations  on  Controlling  Paperwork 
Burdens  on  the  Public  (5  CFR  part 
1320).  A  copy  of  the  proposed 
information  collection(s)  and  supporting 
documents  is  available  ^m  the  agency 
clearance  officer  listed  in  the  notice. 

Any  comments  on  the  proposal  should 
be  sent  to  the  agency  clearance  officer 
and  to  the  OMB  desk  officer  listed  in  the 
notice. 

DATES:  Comments  should  be  submitted 
on  or  before  November  24, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer;  Mary  M.  McLaughlin  (202* 
452-3829),  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551.  For  the  hearing  impaired 
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only,  Telecommunications  E)evice  for 
the  Deaf  (TDD),  Dorothea  Thompson 
(202-452'3544),  Board  of  Governors  of 
the  Federal  Reserve  S]r8tem, 
Washington,  DC  20551. 

0MB  Desk  Officer:  Gary  Waxman  (202- 
395-3740).  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 

Request  fior  OMB  Approval  To  Extend, 
Without  Revision,  T^  Following 
Report: 

1.  Report  title:  Country  Exposure  Report 
for  U.S.  Branches  and  Agencies  of 
Foreign  Banks 

Agency  form  number:  FFIEC  019 
OMB  Docket  number:  7100-0213 
Frequency:  Quarterly 
Reporters:  U.S.  branches  and  agencies  of 
foreign  banks 

Annual  reporting  hours:  12,320 
Estimated  average  hours  per  response: 
10  hours 

Number  of  respondents:  308 
Small  businesses  are  not  affected. 
General  Description  of  Rqmrt 

This  information  collection  is 
mandatory  (12  U.S.C.  3105, 3108  for  the 
Board  of  Governors  of  the  Fedoral 
Reserve  System;  sections  7  and  10  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1817, 1820)  for  the  Federal 
Deposit  Insurance  Corporation:  and  the 
National  Bank  Act  (12  U.S.C  161)  for 
the  Office  of  the  Comptroller  of  the 
Currency)  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(8)). 

SUMMARY:  All  individual  U.S.  branches 
and  agencies  of  foreign  banks  that  have 
more  than  $30  million  in  direct  claims 
on  residents  of  foreign  coimtries  must 
file  the  FFIEC  019  repent  quarterly. 
Currently,  all  respondents  report 
adjusted  exposure  amoimts  to  the  five 
largest  countries  having  at  least  $5 
million  in  total  adjusted  exposure.  The 
proposed  revision  would  increase  the 
toted  adjusted  exposure  reporting 
threshold  to  $20  million.  The  data 
collected  are  used  to  moniten  the  extent 
to  which  such  branches  and  agencies 
are  pursuing  prudent  country  risk 
diversification  policies  and  limiting 
potential  liquidity  pressures. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Novonber  10. 1993. 

WilHamW.  Wiles, 

Secretary  of  die  Board. 

[FR  Doc.  93-28197  Filed  11-16-93;  8:45  am] 
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{DoctatB-OSIS) 

Federal  RMerve  Bank  S«rvtcM 

AGENCY:  Board  of  Governors  of  die 
Federal  Reserve  System. 

ACTION:  Notice. 

SUMMARY:  The  Board  has  approved  a 
Private  Sector  Adjustment  Factor 
(PSAF)  for  1994  of  $103.6  million,  as 
well  as  1994  fee  schedules  for  Federal 
Reserve  priced  services.  These  actions 
were  taken  in  accordance  with  the 
requirements  of  the  Monetary  Control 
Act  of  1980,  which  reouires  that  fees  for 
Federal  Res^e  priced  services  be 
established  mi  the  basis  of  all  direct  and 
indirect  costs,  including  the  PSAF.  The 
Board  also  has  ap{m>ved  the  eliminatimi 
of  the  blended  fra  optimi  that  is 
currently  offered  in  cminection  with  the 
tiered  prices  used  for  some  check 
collection  products. 

DATES:  The  PSAF,  the  fra  schedules, 
and  the  elimination  of  the  blended  fee 
option  for  check  collection  products 
b^ome  effective  January  3, 1994. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
questions  regarding  the  Private  Sector 
Adjustment  Factor:  Gwendolyn 
Mitchell,  Senior  Accounting  Analyst. 
(202/452-3841),  or  Ckegory  Evans, 
Project  Leader,  (202/452-3945), 

Division  of  Reserve  Bank  Operations 
and  Payment  Systems;  for  questimis 
regarding  fee  schedules:  Edith  ColHs, 
Financial  Services  Analyst,  Check 
Payments  (202/452-3638).  Jack  Walton, 
Manager,  Automated  Clearing  House 
(202/452r-2660),  Darrell  Mak,  Financial 
Services  Analyk,  Funds  Transfer  (202/ 
452-3223),  Kintin  Wells.  Assistant 
Financial  Smvices  Analyst,  Boc^  Entry 
(202/452-5871),  Kenneth  Buckley, 
Manager,  Infmmation  Technology  (202/ 
452-3646),  Michael  Bermudez, 
Financial  Smvices  Analyst,  Fiscal 
Agency  &  Definitive  Securities  (202/ 
452-2216),  and  Ruth  Robinson.  Senior 
Financial  Services  Analyst,  Ca^  (202/ 
452-3944),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems:  for 
the  hearing  impair^  only: 
Telecommimication  Device  fm  the  Deaf. 
Dorothea  Thompson  (202/452-3544). 

Copies  of  the  1994  fee  schedules  for 
diedL  collection,  automated  clearing 
house,  funds  transfer  and  net 
settlemmt,  bodc-entry  securities, 
noncash  collection,  special  cash 
services,  and  electxtmic  connectimis  to 
the  Fedmal  Reserve  are  available  from 
the  Reserve  Banks. 

SUPPLEMENTARY  MFOfWATION: 

Private  Sectm  Ad  justment  Factor 

The  Board  approved  a  1994  Private 
Sector  Ad justmmit  Factor  (PSAF)  fm 


Federal  Resmve  Bank  prif»d  services  of 
$103.6  million.  This  amount  represmits 
an  increase  of  $12.2  million  or  13.3 
pmcent  over  the  PSAF  of  $91.4  million 
targeted  for  1993. 

As  required  by  the  Monetary  Control 
Act,  the  Federal  Reserve's  fee  schedule 
for  priced  services  includes  "taxes  that 
woiUd  have  been  paid  and  the  return  on 
capital  that  would  have  been  provided 
had  the  services  bden  furnish^  by  a 
private  business  firm."  These  imputed 
costs  are  based  on  data  developed  in 
part  from  a  model  comprised  of  the 
nation’s  50  largest  (in  asset  size)  bank 
holding  cmnpanies  (BHCs). 

The  methodology  first  entails 
determining  tlm  vdue  of  Federal 
Reserve  assets  that  will  be  used  in 
producing  priced  services  during  the 
coming  year.  Short-term  assets  are 
assumed  to  be  financed  by  short-term 
lii^ilities;  long-term  assets  are  assumed 
to  be  financed  by  a  combinatitm  of  Imig- 
term  debt  and  equity  derived  from  the 
BHC  modeL  The  mix  of  long-term  debt 
and  equity  was  modified  slightly  to 
ensure  an  imputed  equity  to  asset  ratio 
of  4  percent  as  requii^  fm  adequate 
capitalized  institutions  under 
provisions  of  Regulation  F. 

Imputed  capitm  costs  are  determined 
by  applying  related  interest  rates  and 
rates  of  return  on  equity  drived  from 
the  bank  holding  company  model.  The 
rates  drawn  frmn  the  BHC  model  are 
based  cm  cxmsolidated  financial  data  for 
the  50  largest  BHCs  in  each  of  the  last 
five  years.  Because  short-term  debt,  by 
definition,  matures  within  one  year, 
only  data  for  the  most  recent  year  are 
used  for  computing  the  short-term  debt 
rate. 

The  PSAF  comprises  capital  costs, 
imputed  sales  taxes,  expenses  of  the 
Bo^  of  Govwnors  related  to  priced 
services,  and  an  imputed  FDIC 
insurance  assessment  on  cieaiing 
balances  held  with  the  Federal  Ifoserve 
to  settle  transactions.  . 

Asset  Base— The  estimated  value  of 
Federal  Reserve  assets  to  be  used  in 
providing  priced  services  in  1994  is 
reflected  in  Table  11.  Table  12  shows 
that  the  assets  assumed  to  be  financed 
through  debt  and  equity  are  jm^ected  to 
total  $651.5  millicm.  As  ^o%vn  in  Table 
13,  this  represents  a  net  decrease  of  $5.8 
millioa  or  0.9  peicmt  from  1993.  This 
decrease  results  primarily  from  lower 
jMiced  asset  base  levels  at  the  Reserve 
Banks,  partially  offrat  by  higher  short¬ 
term  assets  reacting  from  a  revision  to 
the  estimated  avwage  level  oi  accrued 
service  revmue. 

Cost  of  Capital,  Taxes,  and  Other 
Imputed  Costs— 'Table  13  shovrs  the 
financing  and  tax  rates  as  well  as  the 
other  required  PSAF  recoveries 
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proposed  for  1994  and  compares  the 
1994  rates  with  the  rates  us^  for 
developing  the  PSAF  for  1993.  The  pre> 
tax  return  on  equity  rate  increased 
8.6  percent  in  1993  to  12.7  Mrcent  for 
1994.  The  increase  is  a  result  of  stronger 
1992  BHC  financial  performance 
included  in  the  1994  BHC  model, 
relative  to  the  1987  BHC  financial 
performance,  included  in  the  1993  BHC 
model. 

The  decrease  in  the  FDIC  insurance 
assessment  from  $21.3  million  in  1993 
to  $19.8  million  in  1994,  as  shown  in 
Table  13,  is  attributable  to  lower 
adjiisted  gross  CIPC  and,  to  a  lesser 
extent,  lower  clearing  balances.  The 
FDIC  rate  of  $0.26  for  every  $100  in 
clearing  balances,  remains  unchanged 
from  the  1993  final  PSAF. 

Capital  Adequacy— Ab  shown  on 
Table  14,  the  amount  of  capital  imputed 
for  the  proposed  1994  PSAF  totals  31.6 
percent  of  risk-weighted  assets,  well  in 
excess  of  the  8  percent  capital  guideline 
for  state  member  banks  and  BHCs. 

1994  Fee  Schedules 

Overview— Based  on  the  Reserve 
Banks’  estimates  of  costs,  volumes,  and 
revenues,  the  proposed  1994  fees  for 
priced  services  are  expected  to  yield  net 
income  of  $20.2  million  for  the  year, 
compared  with  a  targeted  return  on 
equity  (ROE)  of  $34.6  million.*  Thus, 
the  Reserve  Banks  project  that  98.2 
percent  of  total  expenses,  including 
targeted  ROE,  will  be  recovered.  In 
addition,  during  1994,  approximately 
$25  million  of  automation  consolidation 
special  project  costs  will  be  deferred 
and  financed.2 

Unique  situations  are  facing  the 
check,  automated  clearing  house  (ACH), 
and  noncash  collection  services  that 
contribute  to  the  projected,  lower-than- 
targeted  return  on  equity.  First,  the 
same-day  settlement  (SDS)  regulation 
will  be  effective  on  January  3, 1994. 
Under  the  SDS  regulation,  private 
collecting  institutions  will  m  able  to 
present  fmecks  directly  to  payor 


*  As  required  by  the  Monetary  Control  Act  (MCA), 
the  Federal  Reserve’s  fees  for  priced  services  are  set 
to  recover  all  direct  and  indir^  costs  of  providing 
the  services  plus  imputed  costs,  such  as  taxes  that 
would  have  been  paid  and  the  return  on  capital  that 
would  have  been  provided  had  the  services  been 
furnished  by  a  private  business  firm.  These  imputed 
costs  are  based  on  data  developed  in  part  from  a 
model  comprised  of  the  nation’s  SO  largest  (in  asset 
size)  bank  holding  companies  (BHCs).  The  ROE  is 
derived  from  the  BHC  model  based  on  consolidated 
financial  data  for  each  of  the  last  five  years. 

2In  1981,  die  Board  adopted  a  policy  that  permits 
the  Reserve  Banks  to  defer  and  finance 
development  costs  if  die  development  costs  would 
have  a  material  affect  on  unit  costs,  provided  a 
conservative  time  period  is  set  for  full  cost  recovery 
and  a  financing  factor  is  applied  to  the  deferred 
portion  of  devdopment  costs. 


institutions  and  to  demand  settlement 
in  same-day  funds.  It  is  anticipated  that 
many  institutions  cunently  using 
intennediaries,  such  as  the  Reserve 
Banks,  to  collect  checks  will  begin  to 
present  checks  directly  to  payor 
institutions.  The  Rese^  Banks  expect 
the  t(^  number  of  checks  collect^  by 
the  System  to  decline  by  approximately 
10  percent. 

While  the  Reserve  Banks  are  taking  a 
number  of  steps  to  control  costs  and  to 
enhance  their  check  services,  the 
resource  adjustments  (both  labor  and 
equipment)  that  will  most  likely  be 
needed  can  only  be  made  over  time, 
following  actual  volume  losses.  As  a 
result,  the  Reserve  Banks  are  proposing 
modest  increases  in  check  fees  for  1994 
and  projecting  net  income  of  $14.8 
million,  compared  with  a  targeted  ROE 
of  $26.3  million.  In  addition,~all 
automation  consolidation  costs  are 
being  deferred  and  financed. 

E^^rience  following  the  initial 
implementation  of  Regulation  CC  in 
1988  indicates  that  the  Reserve  Banks 
are  able  to  adjust  to  structural  changes 
and  fully  recover  total  expenses,  plus 
targeted  ROE,  in  a  relatively  short  time 
period  (see  Table  1).  Further,  raising 
check  fras  substantially  in  1994  could 
reduce  the  overall  efficiency  of  the 
check  collection  mechanism. 

Second,  the  ACH  service  continues  to 
be  affected  by  the  one-time  expenses 
associated  with  the  transition  to 
consolidated  automation  operations  and 
the  new  Fednet*  data  communications 
network.  Although  priced  service 
management  may  defer  and  finance  a 
portion  of  automation  consolidation 
special  project  costs,  a  substantial 
portion  of  the  costs  incurred  to 
implement  the  Federal  Reserve 
Automation  Service  (FRAS)  and 
Fednet*  are  being  charged  to  operating 
expenses  as  they  are  incurred.  In 
addition,  new  ACH  application  software 
is  being  developed  to  support 
consolidated  operations  and  to  enhance 
the  Reserve  Banks’  ACH  services.  All 
costs  incurred  to  develop  the  new 
software  are  included  in  current 
expenses  as  well  as  the  costs  associated 
with  maintaining  the  current  ACH 
software. 

The  Reserve  Banks  are  taking  steps  to 
reduce  ACH  direct  and  overhead  costs, 
are  deferring  all  special  project  costs, 
and  are  proposing  to  raise  selected  fees. 
Estimates  indicate  that  these  efforts  will 
permit  the  ACH  service  to  realize  $1.3 
million  in  net  income,  compared  with  a 
targeted  ROE  of  $3.4  million.  If  fees 
were  raised  in  an  attempt  to  generate  the 
revenue  needed  to  realize  the  targeted 
ROE,  future  ACH  volume  growth  could 
be  negatively  affected.  The  Federal 


Reserve’s  electronic  payment  services 
%vill  benefit  fit>m  automation 
consolidation  and  Fednet*  in  the  future 
through  enhanced  reliability  and 
increased  efficiency.  In  addition,  users 
of  the  System’s  ACH  services  will 
benefit  trom  flow  processing  and 
enhanced  delivery  options  when  the 
new  ACH  software  is  implemented. 

Each  of  these  efforts  is  expected  to 
contribute  to  growth  in  the  use  of 
electronic  payments. 

Third,  the  noncash  collection  service 
has  feced  rapidly  declining  volume 
levels  since  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA)  was 
enacted.  Following  the  enactment  of 
TEFRA,  many  bearer  municipal 
securities  were  "immobilized,”  or 
converted  to  book-entry  form,  thus 
eliminating  interest  coupons.  Largely 
due  to  significant  volume  losses,  the 
Reserve  Banks  incurred  an  operating 
loss  in  1992  and  project  operating  losses 
in  1993  and  1994. 

The  number  of  institutions  providing 
noncash  collection  services  is 
dwindling.  Even  though  the  Reserve 
Banks  are  not  currently  among  the 
highest  volume  service  providers, 
offering  noncash  collection  services 
provides  a  measure  of  stability  in  a 
volatile  environment. 

To  address  the  difficulties  associated 
with  recovering  noncash  collection 
costs  in  a  declining  market,  the  Reserve 
Banks  have  reduced  the  number  of 
operating  sites  to  four  and  plan  to 
reduce  the  number  to  three  by  year-end 
1994  and  to  two  by  year-end  1995.  In 
addition,  the  Board  approved  a 
modified  fee  structure  that  more 
effectively  reflects  the  composition  of 
costs  and  the  demand  of  both  low- 
volume  and  high-volume  users  of  the 
service.  (See  D^ket  R-0814  elsewhere 
in  today’s  Federal  Register.)  Once  all 
operational  adjustments  are  made,  the 
Reserve  Banks  believe  that  the  total 
costs  of  providing  noncash  collection 
services  can  be  recovered. 

The  1994  fees  approved  by  the  Board 
result  in  a  projected  ROE  that  is  below 
the  target  established  using  the  50  bank 
holding  company  model.  Both  the  MCA 
and  the  Board’s  pricing  principles 
indicate  that  fees  for  Federal  Reserve 
priced  services  should  be  set  to  recover 
costs,  including  the  PSAF,  over  the  long 
run.  The  Board  believes  that  the  Reserve 
Banks  have  demonstrated  their  ability  to 
adjust  to  structural  changes  since  the 
MCA  was  implemented  and  believes 
that  the  Reserve  Banks  will  be  able  to 
make  the  appropriate  adjustments  in  the 
futiire.  In  addition,  the  Board  believes 
that  the  Federal  Reserve’s  efforts  to 
enhance  its  data  processing  and  data 
communications  facilities  will  provide 
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signiOcant  benefits  to  all  users  of 
F^eral  Reserve  payment  services  in  the 
future. 

Discussion — ^The  1993  fees  approved 
by  the  Board  were  expected  to  recover 
99.1  percent  of  the  costs  of  providing 
priced  services  in  1993,  including 
imputed  expenses,  automation 
consolidation  special  project  costs,  and 
targeted  ROE.  lluough  September  1993, 
the  System  recovered  99.7  percent  of 
total  priced  services  expenses  plus  ROE. 
The  Reserve  Banks  now  estimate  that, 
priced  services  revenues  will  yield  net 
income  of  $18.3  million  for  the  year, 
compared  with  a  targeted  ROE  of  $24.8 
million.  The  recovery  rate  after  targeted 


ROE  is  estimated  to  be  99.2  percent. 
Approximately  $27.1  million  in 
automation  consolidation  special 
project  costs  will  be  recovered  in  1993 
and  $12.2  million  will  be  financed  and 
recovered  later.  (See  Table  1.) 

Total  priced  services  costs  including 
special  project  costs  recovered  and  ROE 
are  exp^ed  to  be  1.1  percent  below 
original  projections  and  total  revenue  is 
estimated  to  be  about  1.0  percent  lower 
than  original  projections. 

In  1994,  pricea  service  expenses 
before  special  project  costs  (see  Table  1, 
column  2)  are  projected  to  increase  2 
percent  compared  with  1993  levels. 
Approximately  $24.7  million  of 
automation  consolidation  special 


project  costs  will  be  deferred  and 
financed,  resulting  in  accumulated 
special  project  costs  to  be  recovered  in 
the  future  of  $36.9  millimi. 

Total  revenue  is  projected  to  decrease 
0.3  percent  compared  with  the  1993 
level.  Based  on  ^e  Reserve  Banks’ 
estimates  of  costs,  volumes,  and 
revenues,  the  1994  fees  are  expected  to 
yield  net  income  of  $20.2  million  for  the 
year,  compared  with  a  targeted  return 
on  equity  of  $34.6  million.  These 
estimates  result  in  a  recovery  rate  after 
targeted  ROE  of  98.2  percent.  Table  1 
hi^lights  the  cost  and  revenue 
performance  for  priced  services  since 
1989. 


Table  1.— Cost  and  Revenue  Performance  i 

[$  mNNons] 


Year 

Revenue 

Operating 
costs  &  im¬ 
puted  ex- 
pensesz 

Special 
proj^  costs 
recovered 

Total  ex¬ 
pense  [2-«-3] 

Net  Income 
(ROE)  3 
(I-*) 

Target 

ROE4 

Recovery 
rate  after 
target  ROE 
(percent) 
(H4+6)1 

Specid 
proj^  costs 
deferred  & 
financed^ 

1 

2 

3 

4 

5 

6 

7 

8 

1989  . 

718.6 

691.0 

4.6 

695.6 

23.0. 

32.9 

98.6 

0.0 

1990  . 

746.5 

696.0 

2.6 

698.8 

47.7 

33.6 

101.9 

0.0 

1991  . 

750.2 

708.4 

1.6 

710.0 

40.2 

32.5 

101.0 

0.0 

1992  . 

760.8 

723.1 

11.2 

734.2 

26.6 

26.0 

100.1 

1.6 

1993  (Est)« . 

776.4 

730.9 

27.1 

758.1 

18.3 

24.8 

99.2 

12.2 

1994  (Bud)  . 

774.4 

745.5 

8.8 

754.2 

20.2 

34.6 

98.2 

36.9 

'  Details  may  not  sum  to  totals  because  of  rounding. 

2  Imputed  expenses  include  interest  on  debt,  taxes,  FOIC  hsurance,  and  the  cost  of  float  Credits  for  prepaid  pension  costs  under  FASB  87 
and  the  charges  for  post-retirenf>ent  benefits  in  accordance  with  FASB  106  are  included  beginning  in  1993. 

3  Net  income  was  less  than  targeted  ROE  during  1989  due  to  structural  adjustments  associated  with  implementing  Regulation  CC  in  1988. 

4  Targeted  ROE  has  not  been  adjusted  to  refl^  automation  consolidation  expenses  deferred  arxl  finarKed.  The  Reserve  Banks  plan  to  re¬ 
cover  these  costs  in  the  future. 

3  Totals  are  cunrHJiative  and  include  financing  costs. 

•The  modified  methodology  adopted  by  the  Board  on  September  28,  1993,  for  imputing  net  income  on  clearing  baiarKes  is  reflected  in  reve¬ 
nue  beginning  in  1993. 

Check 

Table  2  presents  the  actual  1992,  estimated  1993,  and  projected  1994  cost  recovery  performance  for  the  check 
collection  service. 

Table  2.— Pro  Forma  Cost  and  Revenue  Performance 

($  millions] 


Year 

Revenue 

Operating 
costs  &  im¬ 
puted  ex¬ 
penses 

Special 
proj^  costs 
recovered 

Total  ex¬ 
pense  [2-f3] 

Net  income 
(ROE)  (1-4) 

Target  ROE 

Recovery 
rata  after 
target  ROE 
(percent) 
(W4^)l 

Special 
project  costs 
Ddferrsd  &  fi¬ 
nanced 

1 

2 

3 

4 

5 

6 

7 

8 

1992  . 

578.4 

552.7 

6.6 

559.3 

19.1 

19.3 

100.0 

(0.4) 

1993  (Est)  . 

600.6 

565.4 

14.2 

579.5 

21.0 

18.6 

100.4 

(0.1) 

1994  (Bud) . 

593.5 

578.7 

0.0 

578.7 

14.8 

26.3 

98.1 

11.8 

1992  Performance— Revenues  from 
the  check  service  recovered  100.0 
percent  of  total  expenses,  including 
targeted  ROE  in  1992.  The  volume  of 
checks  collected  increased  1.9  percent 


over  1991  levels  and  the  volume  of 
return  items  decreased  6.0  percent. 

1993  Performance — ^Through 
September  1993,  revenues  from  the 
check  service  recovered  100.7  percent  of 
total  expenses,  including  targeted  ROE. 


The  volume  of  checks  collected 
increased  less  than  0.1  percent  and 
retimi  item  volume  decreased  2.1 
percent,  compared  with  1992  volume 
levels.  The  Reserve  Banks  originally 
projected  an  increase  of  1.9  percent  for 
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checks  collected  and  a  decrease  of  0.0 
peicmt  for  return  items. 

The  Reserve  Banks  now  project  net 
income  to  amount  to  $21.0  million, 
compared  with  a  targeted  ROE  of  $18.6 
million.  Total  expenaea  and  revenues 
are  expected  to  be  lower  than  original 
projections  by  approximately  1.0 
percent  and  0.4  percent,  respectively. 
The  volume  of  cnecks  colle^ed  is  now 
projected  to  increase  only  0.3  percent 
over  1992  levels  and  return  item  voluiqe 
is  expected  to  decline  by  4.7  percent 
Because  the  Reserve  Banks  have 
controlled  costs  effectively  dxiring  1993, 
the  Board  believes  that  the  Reserve 
Banks*  projections  are  reasonable. 

1994  Issues — ^The  Reserve  Banks  will 
be  challenged  by  a  changing  check 
environment  in  1994  as  a  result  of  the 
implementation  of  the  SDS  regulation 
on  January  3.  The  regulation  will  permit 
collecting  institutions  to  present  checks 
to  payor  institutions  for  paymmt  in 
same^ay  funds  without  the  imposition 
of  presentment  fees  if  the  checks  are 
presented  by  8:00  a.m.  local  time.  Many 
collecting  bwks  currently  using  the 
Federal  Reserve's  check  collection 
services  are  expected  to  begin 
presenting  checks  directly  to  payor 
institutions.  As  a  result,  the  Reserve 
Banks  estimate  that  total  check 
collection  volume  will  decline  by  10 
percent;  reflecting  decreases  of  32.5 
percent  for  fine  sort  deposits  and  2.3 
percent  for  processed  deposits.  Return 
item  volumes  are  expected  to  decline  by 
1.9  percent. 

In  light  of  the  changes  in  the  check 
collection  mechanism  that 
implementation  of  the  SDS  regulation 
will  create,  the  Reserve  Banks  are  (1) 
instituting  cost  containment  efforts.  (2) 


taking  steps  to  adjust  ffses  to  encourage 
more  efficient  use  of  Federal  Reserve 
services,  and  (3)  introducing  forward 
collection  products  with  attractive 
deadlines. 

The  Board  also  approved  the 
elimination  of  the  blmided  fee  option 
from  the  check  service’s  tiered  pricing 
structure.  Tiered  pricing  enablw 
Reserve  Banks  to  establish  prices  that 
more  precisely  reflect  their  costs  to 
collect  checks  drawn  on  paying 
institutions  within  a  given  che^ 
collection  zone.  Under  a  tiered  pricing 
structure,  different  fees  are  assessed 
depending  on  whether  a  dierd:  is 
presented  to  a  high-cost  or  low-cost 
endpoint  in  a  collection  zone.  The 
blended  fee  option  is  currently  offered 
as  an  alternative  to  tiered  prices  within 
most  collection  zones  where  tiered 
prices  have  been  implemented.  The 
blended  fee  option  was  included  to 
address  the  concerns  raised  by  public 
commenters  regarding  the  complexities 
associated  with  monitoring  and 
reconciling  bills  for  products  with  tiered 
prices.  At  that  time,  the  Board 
committed  to  evaluating  the  need  to 
offer  the  blended  fee  option  after 
experience  was  gained  with  this  pricing 
methodology. 

The  Board  believes  that  the 
circumstances  supporting  the  need  for 
the  blended  fee  option  have  changed.  In 
the  SDS  environment.  Reserve  Banks 
expect  to  lose  volume  drawn  on  low- 
cc»t/low-tier  endpoints.  The 
proportional  increase  in  volume  drawn 
on  high-cost/hi^-tier  endpoints  will 
result  in  increases  in  the  blended  fees, 
which  will  make  the  difference  between 
them  and  the  high-tier  fees  insignificant. 

Table  3.— Price  Ranges 


Thus,  the  usefulness  of  a  blended  fee 
will  be  significantly  reduced.  In  1992, 
the  Minneapolis  Reserve  Bank  received 
approval  to  eliminate  the  blended  fee 
alternative  because  the  difference 
between  the  blended  fee  and  the  high- 
tier  fee  became  insignificant.  In 
addition,  experience  has  shoum  that  the 
billing  reconcilement  complexities 
associated  with  tiered  pricing  have  not 
been  an  obstacle  to  most  depositors 
because  few  depositors  have  chosen  the 
blended  fee  option. 

1994  Fees— Overall,  1994  chedi 
prices  will  increase  2.4  percent  on  a 
weighted  average  basis,  compared  with 
1993  fees.  To  reflect  the  fixed  and 
variable  costs  of  providing  check 
collection  services  more  accurately, 
cash  letter  fees  and  fine  sort  package 
fees  are  increasing,  on  average,  21 
percent  and  46  percent,  respectively. 
Forward  processed  and  fine  sort  per- 
item  fees  are  decreasing  1.4  percent  and 
12.6  percent,  respectively.  Of  the  2,126 
forward  collection  and  fine-sort  fees,  13 
percent  are  lower  than  1993  fees,  almost 
37  percent  are  unchanged,  and  15 
percent  represent  new  product  offerings. 
Eighty-seven  forward  fees  have  been 
discontinued,  largely  due  to  the 
elimination  of  the  blended  fee  option  fot 
products  with  tiered  prices. 

Fees  for  return  items  are  increasing 
8.1  percent  overall,  reflecting  in  part 
increases  in  return  cash  letter  and 
package  fees.  Of  the  1,489  return  fees,  6 
percent  will  decrease,  44  percent  are 
unchanged.  46  percent  will  increase, 
and  4  percent  represent  new  fees. 

Table  3  highlights  selected  price 
ranges  for  1993  and  1994  che^ 
collection  fees. 


Products 

1993  Price  Ranges 

1994  Price  Rartges 

Items 

(per  Hem) 

(per  Hem) 

Forwaid  processed 

City . - . 

$0,008  to  0.049  . . . 

$0,003  to  0.049. 

RCPC  . . . . 

0.007  to  0.060  . . . 

0.005  to  0.077. 

Rrte  Sort 

City . . . . . . 

0  OOP  to  0  OOfl 

0.002  to  0.012. 

RCPC  . . . 

0.002  to  0.015  . . . 

0.002  to  0.012. 

OuaMied  return  Items 

City  . . . 

0.1 10  to  0.530  . . . 

0.100  to  0.530. 

RC  PC  . 

0.120  to  0570  . 

0.120  to  0.600. 

Raw  return  Hems 

City . . . 

0.580  to  1.680  . . 

0.580  to  1.680. 

RC  PC  . 

0.800  to  1,680  . 

0.800  to  1.680. 

Cash  Letters 

(per  cash  letter) 

(per  cash  letter) 

Forward  processed _ .... _ 

0.50  to  4.50  . 

1.50  to  7.50. 

Forward  Hrte-sort  package _ 

1.50  to  4.50  . 

3.00  to  11.00. 

Return  Hems;  raw  and  qualified 

0.50  to  4.50  . . 

1.50  to  7.50. 

In  order  to  improve  the  efficiency  of  promotion  of  electronic  check  pricing  electronic  check  products  was 

the  payments  mechanism  through  the  presentment,  a  revised  framework  for  implemented  in  mid-1993.  Under  that 
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framework,  fees  for  payor  bank 
information  products  are  to  be  set  at  a 
higher  level  than  fees  for  presentment 
piquets.  All  Reserve  Banks  have 
adopted  this  pricing  structiire  for  1994. 
Prices  for  less  efficient,  non-electronic 
methods  of  delivery  for  both 
information  and  presentment  services 
will  be  set  higher  than  electronic 
delivery  methods. 

Seivice  Level  Changes — Beginning  in 
1994,  all  Reserve  Baniu  will  ofier  a 
basic  electronic  check  presentment 
service  (BECP)  and  local  truncation 
(safekeeping)  services,  with  the 
capability  of  handling  at  least  two 
distinct  customer  accoimt  number 
ranges.  Each  of  the  electronic  check 
presentment  products  will  have  a 


separate  per-item  fee.  Fees  for  BECP  will 
be  set  at  lower  levels  and  fees  for 
truncation  products  will  be  set  at  the 
higher  levels. 

Enhancements  to  the  minimum  check 
service  level  standards  approved  by  the 
Board  in  1992  will  be  fuUy 


implemented  by  all  Reserve  Banks  in 
1994.  These  enhancements  are  designed 
to  speed  interdistrict  check  collection, 
to  be  responsive  to  depositors’  needs  for 
improved  deadlines  and  availability, 
and  to  ofier  more  uniform  national 
check  collection  services. 

The  Reserve  Banks  have  taken  steps  to 
control  operating  costs  and  will  defer 
$11.8  million  of  automation 
consolidation  special  project  costs, 
which  will  be  danced  and  recovered 


later.  The  Board  approved  the  1994  fees 
for  the  check  service,  although  net 
income  is  projected  to  be  $11.5  million 
below  the  targeted  ROE  of  $26.3  million. 
Increasing  chMdc  fees  more  than  the 
planned  2.4  percent  could  contribute  to 
inefficiencies  in  check  collection 
markets.  Moreover,  the  Reserve  Banks 
have  demonstrated  their  ability  to  adjust 
to  structural  changes  in  the  past,  and  the 
Board  believes  that  the  Reserve  Banks 
will  be  able  to  make  the  appropriate 
adjustments  in  the  future. 

Automated  Clearing  House  (ACH) 

Table  4  below  presents  the  actual 
1992,  estimated  1993,  and  projected 
1994  cost  recovery  performance  for  the 
commercial  ACH  service. 


Table  4.-  Pro  Forma  Cost  and  Revenue  Performance 

[$  millions] 


Year 

Revenue 

Operating 
costs  &  im¬ 
puted  ex¬ 
penses 

Spedai 
prq^  costs 
recovered 

Total  ex¬ 
pense  [2-f3] 

Net  income 
(ROE)  (1-4) 

Target  ROE 

Recovety 
rate  after 
tar^  ROE 
(percent) 
lH4+6)i 

Special 
proi^  costs 
deferred 
and  fi- 
narx»d 

1 

2 

3 

4 

5 

6 

7 

8 

1992  . 

60.2 

60.6 

0.0 

60.6 

(0.4) 

2.4 

95.6 

2.3 

1993  (Est)  . 

60.1 

62.9 

0.0 

62.9 

(2.7) 

25 

92.0 

10.9 

1994  (Bud) . 

67.9 

66.6 

0.0 

66.6 

1.3 

3.4 

96.9 

19.9 

1 


( 


1992  Performance — ^Revenues  from 
the  ACH  service  recovered  95.6  percent 
of  total  expenses,  including  targeted 
ROE,  during  1992.  The  principal  factors 
contributing  to  the  revenue  shortfall 
were  (1)  hi^er  than  planned 
automation  consolidation-related 
expenses  and  (2)  lower  than  anticipated 
non-automated  revenue  due  to  a  more 
rapid  conversion  to  the  all  electronic 
ACH  than  planned.  Commercial  ACH 
volume  increased  18.6  percent, 
compared  with  1991  volume  levels. 

1993  Performance — Through 
September  1993,  revenues  frem  the 
ACH  service  recovered  92.1  percent  of 
total  expenses  plus  ROE,  compared  with 
a  targeted  recovery  rate  of  92.3  percent 
for  the  year.  Commercial  ACH  volume 
increased  16.4  percent,  compared  with 
1992  volume  levels. 

Consistent  with  their  original 
projections,  the  Reserve  Banks  now 
project  an  operating  loss  of  $2.7  million, 
compared  with  a  targeted  ROE  of  $2.5 
million.  Total  expenses  and  revenues 
are  expected  to  bie  lower  than  original 
projections  by  2.1  percent  and  2.4 
percent,  respectively.  Commercial  ACH 
volume  is  now  anticipated  to  increase 
14.6  percent  above  1992  levels, 
compared  with  an  original  projection  of 
16.3  percent. 


While  the  Reserve  Banks’  revised 
volume  projections  appear  somewhat 
pessimistic,  the  implementation  of  two 
additional  ACH  processing  cycles  on 
October  1, 1993,  could  increase 
operating  costs.  In  addition,  revenues 
could  de^ne  because  the  new 
processing  schedules  enable  some 
originating  institutions  to  avoid  the 
sui^arge  on  debit  transactions 
processed  on  the  last,  or  premium, 
cycle. 

1994  Issues — Several  significant 
factors  continue  to  afiect  the  costs  of  the 
ACH  service  and  its  ability  to  recover 
total  expenses,  including  the  targeted 
ROE  allocated  to  the  service.  First,  the 
Reserve  Banks  are  continuing  their 
multi-year  effort  to  implement  FRAS 
and  the  improved  data  communications 
network,  Fednet*.  Both  of  these  efforts 
will  enhance  the  reliability  and  the 
quality  of  the  ACH  service.  While  all 
automation  consolidation  special 
project  costs  are  being  deferred  and 
financed,  all  other  costs  associated  with 
the  implementation  of  FRAS  and 
Fednet*  are  expensed  in  the  year  they 
are  incurred. 

Second,  the  ACH  service  is  in  the 
midst  of  a  multi-year  effort  to  develop 
application  software  designed  to  operate 
in  the  consolidated  processing 
environment.  The  software,  known  as 


FedACH,  will  also  provide  enhanced 
services,  such  as  flow  processing,  to 
depository  institutions.  The 
development  costs  of  the  FedACH 
software  are  being  expensed  as  they  are 
incurred,  while  the  Reserve  Banks 
continue  to  incur  expenses  to  maintain 
and  operate  the  current  ACH 
application  software. 

lliird,  the  projected  13.8  percent 
increase  in  commercial  ACH  transaction 
volume  reflects  a  continuing  reduction 
in  the  growth  rate  of  commercial  ACH 
transactions.  At  the  same  time,  total 
expenses  are  projected  to  rise  by  only 
5.9  percent  due  to  the  Reserve  Banks’ 
cost  control  programs. 

1994  Fees— Given  the  magnitude  and 
nature  of  the  one-time  expenses 
described  above,  the  BoaM  continues  to 
believe  that  increasing  ACH  fees  by  the 
amoimt  necessary  to  recover  the 
targeted  ROE  in  1994  would  have  a 
negative  effect  on  the  continued  growth 
of  the  ACH  because  it  would  inb^uce 
short-term  price  aberrations  into  the 
market.4  This  conclusion  is  supported 
by  the  scale  economies  that  exirt  in 
producing  ACH  services,  which  are 
demonstrated  by  the  12.1  percent 
average  annual  decrease  in  per-item 


4  Docket  R-0779. 57  FR  53740,  November  10, 
1992. 
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ACH  processing  costs  from  1988 
throuj^  1992.  U  the  Federal  Reserve 
were  to  raise  ACH  transaction  faes 
substantially  in  1994  and  1995.  the 
potential  to  realize  the  long-term 
benefits  of  this  efficient  payment 
mechanism  would  likely  be  diminished. 

At  the  same  time,  the  Board  believes 
that  it  is  beneficial  to  structure  fees 
the  ^CH  service  in  a  manner  that  more 
accurately  reflects  the  service’s 
underlying  cost  structure  and  that  will 
facilitate  the  transition  to  the  future 
operating  environment.  In  particular,  a 
significant  proportion  of  the  costs 
incurred  in  providing  ACH  services  are 
fixed,  but  the  ma)ority  of  ACH  revenues 
are  derived  from  transaction  fees.  As  a 
result,  the  current  fee  structure  may 
discourage  use  of  ACH  services  bemuse 
transaction  fees  are  considerably  higher 
than  average  variable  costs.  Further,  the 
eventual  consolidation  of  ACH 
processing  will  eliminate  the  differences 
in  processing  local  and  interregicmal 
transactions.  Thus,  when  the  new 
FedACH  processing  system  is 
implemented,  only  one  transaction  fee 
would  be  assessed.  The  Reserve  Banks’ 
staffs  are  currently  developing  a 
proposal  to  modify  the  ACH  Im 
structure  and  are  planning  to  request 
that  the  Board  issue  it  for  public 
comment  during  early  1994. 

The  1994  price  changes  are  listed  in 
Table  5. 


Table  5.— Price  Changes 


Product 

1993 

1994 

(pro¬ 

posed) 

Interregional  Trarts- 

action  Fee _ ..... 

$0,015 

$0,014 

Account  Servicing  Fee 

(monMy) _ 

10.00 

20.00 

Table  5.— Price  Changes— 
Continued 


1994 

Product 

1993 

(pro¬ 

posed) 

FHe  Processing  Fee  ..... 

1.50 

1.75 

Discrete  File  Delivery  ... 

NA 

10.00 

In  addition,  the  premium  processing 
cycle  surcharge  of  $0.01  im  all  items 
processed  on  the  fourth  exchange  (last 
processing  exchange  of  the  day)  will  go 
into  effect  January  3, 1994.9  All  other 
ACH  transaction  fees,  such  as  the  local, 
presort,  and  return  item  fees,  will 
remain  unchanged  in  1994. 

Each  of  the  Im  changes  listed  above 
was  designed  to  meet  System  pricing 
goals.  Fi^.  lowering  the  interregional 
(IRE)  transaction  fee  to  $0,014  firam 
$0,015  per  transaction  begins  the 
transition  to  a  single  transaction  fee, 
which  is  consistent  with  the 
consolidated  processing  environment 
that  Mrill  exist  when  the  FedACH 
software  is  implemented. 

Second,  the  Account  Servicing  Fee 
(ASF),  previously  referred  to  as  the 
’’Participation  Fee,”  will  be  increased 
from  $10  to  $20  per  month  per  routing 
transit  number  (RTN).  The  ASF  is 
intended  to  recover  a  greater  portion  of 
the  fixed  costs  incurred  in  providing 
ACH  services.  ’Third,  increasing  the 
input  file  fee  bom  $1.50  to  $1.75  per  file 
will  better  reflect  the  incremental  cost  of 
proceseing  ACH  files.  Finally,  one  of  the 
service  improvements  offered  beginning 
October  1, 1993,  is  a  value-added 
delivGoy  service  that  will  allow 
receiving  institutions,  such  as  third- 
party  processors  and  correspondent 
banks,  to  receive  ACH  transactions 
sorted  separately  by  individual 
institutions.  A  subscription  fee  of  $10 


per  month  per  file  requested  will  be 
assessed  for  this  service.  For  example,  if 
a  correspondent  bank  receives 
commercial  ACH  transactions  for  10 
institutions,  including  itself,  and 
requests  to  receive  files  sorted  by 
inmvidual  institution,  the  montUy  cost 
for  the  service  would  be  $90. 

The  effect  of  the  fee  changes  on 
depository  institutions’  monthly  ACH 
charges  will  be  small.  For  example,  the 
ASF  will  increase  annual  charges  for  the 
large  majority  of  depository  institutions 
by  only  $120.  The  increase  in  the  file  fee 
will  have  a  negligible  effect  (ranging 
from  an  average  of  $0.16  per  month  for 
low-volume  institutions  to 
approximately  $30  per  month  for  the 
hipest  volume  institutions). 

'The  discrete  file  fee  will  not  affect  the 
ACH  costs  for  most  receiving 
institutions,  hut  will  provide  enhanced 
services  to  the  institutions  that  select 
this  delivery  option.  And,  the  reduction 
in  the  IRE  transaction  fee  will  benefit  all 
users  of  Federal  Reserve  ACH  services. 
The  cumulative  effect  of  these  proposed 
fee  changes  vary  based  on  individual 
depository  institutions*  volume  levels. 
On  average,  low-volume  institutions 
will  face  an  average  monthly  increase  of 
about  $10,  or  42  pwcent  of  their  current 
ACH  charges.  Conversely,  high-volume 
institutions  should  realize  a  reduction 
of  about  2  percent  in  their  monthly  ACH 
charges. 

Although  net  incmne  is  projected  to 
be  $2.1  million  below  the  targ^ed  ROE 
of  $3.4  million,  the  Board  approved  the 
1994  fees  for  the  ACH  service. 

Funds  Transfer  and  Net  Settlement 

Table  6  presents  the  actual  1992, 
estimated  1993,  and  projected  1994  cost 
recovery  performance  fat  the  funds 
transfer  and  net  settlement  service. 


Table  6.— Pro  Forma  Cost  and  Revenue  Performance 

[$  miMons] 


Year 

Revenue 

Operating 
costs  &  Im¬ 
puted  ex¬ 
penses 

Spedcd 
proj^  costs 
recovered 

Total  ex¬ 
pense  [2-r3) 

Net  Income 
(ROE)  (1-4) 

- \ 

Target  ROE 

Recovery 
rate  after 
target  ROE 
(percent) 
(1.K4+6)) 

Spedal 
proj^  costs 
deferred  ft  6- 
nanced 

1 

2 

3 

4 

5 

6 

7 

8 

1992  . . . 

85.6 

73.3 

3.8 

77.1 

8.5 

3.3 

106.5 

(04) 

1993  (Est) _ 

88.6 

75.0 

11.2 

86i! 

2.5 

2.9 

99.5 

0.3 

1994  (Bud) _ 

86.5 

75.6 

7.2 

82.7 

3.8 

3.8 

100.0 

3.4 

*Tha  pramiuin  proceuing  cjpcle  surcharge, 
effective  October  1, 1993,  was  approved  by  the 
Director  of  Reserve  Bank  Operations  and  Payment 
Systeass  under  delegated  antiuoity  on  March  18, 
1M3.  Due  to  concerns  expressed  ^  the  private- 


sector  about  the  ability  of  receiving  institutions  to 
post  payments  timely  under  the  new  operating 
schedule,  an  announcwnent  was  issued  on  August 
27, 1993,  delaying  the  implanrenlation  of  the 
surdrarge  antU  )rauary  1, 1994. 
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1992  Performance — Revenues  from 
the  funds  transfer  and  net  settlement 
service  recovered  106.5  percent  of  total 
expenses,  including  targeted  RCH?. 

Funds  transfer  volume  increased  4.4 
percent  over  1991  levels. 

1993  Performance — Through 
September  1993,  revenues  from  the 
funds  transfer  and  net  settlement  service 
recovered  101.1  percent  of  total 
expenses,  including  ROE.  During  the 
same  period  funds  transfer  volume 
increased  1.4  percent,  compared  with  a 
projected  increase  of  4,7  percent  for  the 
year.  The  decline  in  the  volume  growth 
rate  is  due  to  a  variety  of  market  factors, 
including  merger  activity  and  shifting 
payment  patterns. 


The  Reserve  Banks  now  (ntiiect  net 
income  of  $2.5  million,  compared  with 
a  targeted  Rl%  of  $2.9  millioa.  Total 
expenses  are  expected  to  be  about  1.7 
percent  lower  than  original  projections 
and  revenue  is  anticipated  to  be 
approximately  2.2  percent  below 
original  estimates.  Funds  transfer 
volume  is  now  projected  to  increase 
only  0.5  percent  over  1992  levels. 

1994  Issues — The  Reserve  Banks 
expect  funds  transfer  volume  to  decline 
nearly  2  percent  in  1994,  due  to 
continuing  volume  shifts  to  CHIPS 
related  to  format  difterences  between 
the  two  funds  transfer  networks  and  the 
implementation  of  chargM  for  intraday 
overdrafts  in  Federal  Reserve  accounts 


in  AfMil  1994.  hi  light  of  declining 
volume  levels,  the  Reserve  Banks  are 
taking  steps  to  control  costs  and  plan  to 
defer  approximately  $3.1  million  of 
automation  consolidation  special 
project  costs  for  recovery  in  tbe  future. 

1994  Fees — ^The  Board  approved  the 
Reserve  Banks*  maintaining  the  current 
funds  transfw  and  net  settlement  fees  in 
1994. 

Book-Entry  Securities 

Table  7  presents  the  actual  1992, 
estimated  1993,  and  projected  1994  cost 
recovery  performance  for  the  book-entry 
securities  service.* 


Table  7.— Pro  Forma  Cost  and  Revenue  Performance 

[$  mHUons] 


Year 

Revenue 

Operating 
costs  A  im¬ 
puted  ex- 
perrses 

Special 
proj^  costs 
recovered 

Total  ex¬ 
pense  (2-i3] 

Net  Income 
(ROE)  [1-4] 

Target  ROE 

Recovery 
rate  after 
target  ROE 
(percent) 
{U(4+6)i 

Special 
proj^  costs 
deterred  &  6- 
rranced 

1 

2 

3 

4 

5 

6 

7 

6 

1992  _ _ 

13.1 

11.8 

0.7 

12.5 

0.6 

■  101.2 

(0-1) 

1993  (Est)  . 

14.2 

11.8 

1.8 

13.6 

0.7 

101.7 

0.8 

1994  (Bud)  . 

15.9 

13.5 

1.7 

15.2 

0.7 

WKMSl 

1003 

13 

1992  Performance — Revenues  from 
the  book-entry  securities  service 
recovery  101.2  percent  of  total  expenses, 
including  targeted  ROE.  in  1992. 
Government  agency  securities  transfer 
volume  increased  16.7  percent  over 
1991  levels,  reflecting  an  increase  in 
mortgage  refinancings. 

1993  Performance— Throu^ 
September  1993,  revenues  from  the 
book-entry  securities  service  recovered 
100.6  percent  of  total  expenses, 
including  ROE.  The  volume  of  on-line 
book-entry  securities  transfers 
originated  increased  10.7  percent, 
compared  with  an  originu  projection  of 
9.7  percent  for  1993. 

The  Reserve  Banks  now  project  net 
income  of  $0.7  million,  compared  with 
a  targeted  ROE  of  $0.4  million.  Total 
expenses  are  expected  to  be  about  1.4 
percent  below  original  estimates  and 
revenue  is  projected  to  equal  original 
projections.  Dmpite  a  higher  than 
projected  volume  growth  through 
September,  the  Reserve  Banks  now 
project  that  on-line  book-entry  securities 
transfers  will  increase  only  8.6  percent 
over  1992  levels. 

1994  Profections— Total  1994 
expenses  for  the  book-entry  securities 


service  are  projected  to  increase  13.6 
pMcent,  reflecting  the  increasing  costs 
associated  with  the  continued 
implementation  of  Fednet*  and  the 
development  of  the  new  book-entry 
applications  software.  Securities 
transfer  volume  is  projected  to  increase 
9.1  percent,  reflecting  continued 
increases  in  the  trading  of  agency 
mmtgage-bafdced  securities. 

1994  Pees — ^To  reflect  the  increasing 
costs  of  handling  telephone  requests  for 
book-entry  securities  transfers,  the 
Board  approved  an  increase  in  the 
current  off-line  transfer  fee  of  $8.50  to 
$10.00,  and  the  retention  of  all  other 
fees  at  1993  levels. 

Purchase  and  Sale 

On  September  24, 1993,  the  Board 
approved  the  consolidation  of  purchase 
and  sale  activities  at  the  Federal  Reserve 
Bank  of  Chicago,  effective  on  January  1. 
1994.  Consolidation  is  expected  to 
reduce  purchase  and  sale  costs  in  1994 
by  16.1  percent.  The  increase  in  the 
purchase  and  sale  fee  to  $34.00  from 
$30.00,  which  was  approved  under 
delegated  authority,  and  the  cost 
redii^ons  related  to  consolidation 
should  result  in  full  cost  recovery  for 


the  service.  Tbe  purchase  and  sale 
activities  will  be  transferred  to  the  book- 
entry  securities  service  line  for  cost 
recovery  reporting  purposes  in  1994. 

Electronic  Connections 

The  Federal  Reserve  charges  fees  for 
electronic  connections  to  the  Reserve 
Banks  for  accessing  priced  services.  The 
costs  and  revenues  associated  with 
electronic  access  are  allocated  to  the 
various  priced  services  based  on  the 
relative  number  of  endpoints  that  access 
each  service. 

The  Board  approved  retaining  most 
electronic  connection  fees  at  their  1993 
levels  for  1994.  In  particular,  the 
monthly  fees  for  Receive  Only  Dial, 
Receive  and  Send  Dial,  Multi-Drop 
Leased,  and  Dedicated  Leased  (up  to 
and  including  speeds  of  9.6  Kbps) 
connections  will  be  retained  at  $30,  $65, 
$300,  and  $700,  respectively. 

The  Board  also  approved  the 
following  new  standard  monthly  fees  for 
several  categories  of  high-speed 
connections;  $850  and  $1000  far  Hi^- 
Speed  Dedicated  Leased  connectiona 
with  speeds  of  19.2  and  56  Kbps, 
respectively,  and  $350  for  High-Speed 
Dial  connections.  The  Board  believes  it 


•  TheM  flnaadal  data  lefled  the  costa  aod 
revannM  for  botdt-eotry  traitsfors  of  gosanuBont 
agency  Mcuittias,  wU^  wa  priood  by  tba  Fsdnwl 


Reserve.  Tbe  U.S.  TVeeaury  establiabea  feee  for 
book-entry  tranafan  of  TVeeanry  aecnritfes. 
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is  appropriate  that  uniform  national 
prices  be  adopted  for  high-speed 
connections,  consistent  with  the 
treatment  of  other  types  of  electronic 
connections. 

Finally,  the  Board  approved  the 
elimination  of  the  mbn^ly  Gateway 
Connection  surcharge.  A  gateway 
connection  allows  a  depository 
institution  (or  its  designated  processor) 
to  have  electronic  access  to  Federal 


Reserve  services  at  more  than  one 
Reserve  Bank  via  a  single  physical 
connection.  Because  processing  for  most 
payment  services  and  the  accounting 
system  is  being  centralized  at  a  single 
site,  the  Gateway  Connection  surcharge 
is  no  longer  appropriate.  The  costs  for 
activities  relat^  to  initiating  a  gateway 
connection  to  support  non-centralized 
applications,  sucn  as  check,  however, 
vrill  continue  to  be  incurred  by  the 


Reserve  Banks.  Thmefore.  the  Board 
approved  retaining  the  current 
Installation  and  Software  Certification 
charges  for  initiating  such  gateway 
connections. 

Definitive  Safekeeping 

Table  8  presents  the  actual  1992  and 
estimated  1993  cost  recovery 
performance  for  the  definitive 
safekeeping  service. 


Table  8.— Pro  Forma  Cost  and  Revenue  Performance 

($  millions] 


Year 

Revenue 

Operating 
costs  &  Im¬ 
puted  ex- 
peraee 

Special 

proj^coets 

recovered 

Total  ex¬ 
pense  {2-f3] 

Net  irxx>me 
(ROE)  (1-4] 

Target  ROE 

Recovery 
rate  after 
target  ROE 
(percent) 
(W4+6)1 

Special 
project  costs 
deferred  & 
flnarrced 
1992 

1 

2 

3 

4 

5 

6 

7 

8 

1992  . 

3.1 

3.8 

3.8 

(0.7) 

78.4 

0.0 

1993  (Esl)  . 

1.6 

3.9 

mmiQ 

3.9 

(2.3) 

40.4 

0.0 

1992  Performance — Revenues  from 
the  definitive  safekeeping  service 
recovered  78.4  percent  of  total  expenses, 
including  targeted  ROE  in  1992. 

1993  Performance — ^Through 
September  1993,  revenues  from  the 
deflnitive  safekeeping  service  recovered 
49.7  percent  of  total  expenses,  including 
targeted  ROE.  Reflecting  the  Reserve 
Banks’  withdrawal  from  the  definitive 


safekeeping  service,  volume  decreased 
49  percent,  compared  with  1992  volume 
levels. 

The  Reserve  Banks  will  complete  full 
withdrawal  from  the  definitive 
safekeeping  service  by  year-end  1993. 
The  Reserve  Banks  now  project  an 
operating  loss  of  $2.3  million,  compared 
with  the  planned  operating  loss  of  $2.1 
million.  T|ie  increase  in  the  projected 


operating  loss  results  from  the  faster 
than  anticipated  withdrawals  of 
securities  and  the  absorption  of 
associated  processing  and  shipping 
costs. 

Noncash  Collection 

Table  9  presents  the  actual  1992, 
estimated  1993  and  projected  1994  cost 
recovery  performance  for  noncash 
collection. 


Table  9.— Pro  Forma  Cost  and  Revenue  Performance 

($  millions] 


Year 

Revenue 

Operating 
costs  &  im¬ 
puted  ex- 
pertses 

Special 
proj^  costs 
recovered 

Total  ex¬ 
pense  [2-f3] 

Net  income 
(ROE)  (1-4] 

Target  ROE 

Recovery 
rate  after 
,  target  ROE 
(percent) 
(H4^)l 

1 

2 

3 

4 

5 

8 

7 

1992  . 

7.5 

8.3 

0.0 

8.3 

(0.8) 

0.3 

88.8 

1993  (Est)  . 

4.9 

5.7 

0.0 

5.7 

(0.8) 

0.2 

‘83.3 

1994  (Bud) . 

4.5 

5.0 

0.0 

5.0 

(0.5) 

0.2 

85.5 

Special 
proj^  costs 
deferred  & 
finar)ced 


0.0 

02 

0.2 


1992  Performance — Revenues  from 
the  noncash  collection  service  recovered 
86.6  percent  of  total  expenses,  including 
targeted  ROE,  during  1992.  The 
principal  factor  contributing  to  the 
revenue  shortfall  was  the  28  percent 
decrease  in  the  volumes  of  coupons  and 
bonds  deposited  for  collection, 
compared  with  1991  levels. 

1993  Performance — ^Through 
September  1993,  revenues  from  the 
noncash  collection  service  recovered 
85.3  percent  of  total  expenses  plus  ROE, 
compared  with^a  targeted  recovery  rate 
of  97.3  percent  for  the  year.  Noncash 
collection  volumes  decreased  42.6 


percent,  compared  with  1992  volume 
levels. 

The  Reserve  Banks  now  project  an 
operating  loss  of  $0.8  million,  compared 
with  a  targeted  ROE  of  $0.2  million.  The 
Reserve  Banks  have  reduced  the  number 
of  offices  providing  noncash  collection 
services  from  eight  in  1992  to  four  at 
present,  contributing  to  a  reduction  in 
total  expenses  of  about  3^3  percent, 
compared  with  original  estimates. 
Revenues,  however,  are  now  expected  to 
decline  nearly  17  percent,  due  to 
continuing  volume  declines. 

1994  Issues — Since  the  mid  1980s,  the 
noncash  collection  service  has  faced 


rapidly  declining  volume  levels. 
Following  enactment  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982, 
many  bearer  municipal  securities  have 
been  “immobilized,”  or  converted  to 
book-entry  form,  thus  eliminating 
interest  coupons.  In  addition,  the 
number  of  institutions  providing 
noncash  collection  services  is 
dwindling. 

To  address  the  difficulties  associated 
with  recovering  costs  in  a  declining 
market,  the  Reserve  Banks  are  planning 
to  reduce  the  number  of  operating  sites 
to  three  by  year-end  1994  and  to  two 
sites  by  year-end  1995,  Through  the 
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consolidation  of  operating  sites,  the 
Reserve  Banks  have  been  able  to  reduce 
operating  costs  by  approximately  48 
percent  since  1991.  Nevertheless, 
because  of  the  continuing  rapid  decline 
in  volume  and  the  complications  in 
processing  caused  by  the  increasing 
number  of  changes  in  paying  agents,  the 
Reserve  Banks  do  not  expect  to  recover 
costs  in  1994. 

1994  Fees— Because  of  the  volatility 
in  the  current  market,  the  System's 
noncash  collection  service  offers  a 
measure  of  stability  even  though  the 
Reserve  Banks  are  not  among  die 
highest  volume  service  providers.  To 
improve  the  ability  of  the  Reserve  Banks 
to  recover  costs,  the  Board  approved 


1994  fees  which  are  based  tm  a  modified 
fee  structure  that  more  effectively 
reflects  the  cmnnoeition  of  costs  and  the 
demand  of  both  low-volume  and  high- 
volume  users.  (See  Docket  R-0814 
elsewhere  in  today’s  Federal  Register.) 
Once  the  new  fee  schedule  is 
implemented  and  all  operational 
adjustments  are  made,  the  Reserve 
Baitiks  believe  that  the  total  costs  of 
providing  noncash  collectiim  services 
can  be  recovered. 

Cash  Services 

Cash  services  that  are  priced  by  the 
Federal  Reserve  Banks  Include  cash 
transportation,  coin  wrapping, 
nonstandard  packaging  of  ctirrency 


orders  and  deposits,  and  nonstandard 
frequency  of  access  to  cash  services. 

Data  on  priced  cash  services  are  being 
included  to  provide  a  complete  view  of 
Reserve  Bank  priced  service 
performance.  Cash  transportation  fee 
changes  do  not  require  Board  approval. 
The  staff,  however,  is  notified  when 
changes  occur.  The  fees  for  the  other 
priced  cash  services  have  been 
approved  by  the  Director  of  the  Division 
of  Reserve  Bank  Operations  and 
Payment  Systems  under  delated 
authority. 

Table  10  presents  actual  1992, 
estimated  1993,  and  projected  1994  cost 
recovery  performance  for  the  priced 
cash  services. 


Table  10.— Pro  Forma  Cost  and  Revenue  Performance 

[$  mfltSons] 


Year 

Reveruia 

Operating 
costs  &  Im¬ 
puted  ex- 
perwes 

Special 
proj^  costs 
recovered 

Total  ex¬ 
pert  [2-»3) 

Net  income 
(HOE)11-4J 

Target  ROE 

Recovery 
rate  attar 
target  ROE 
(percent) 

Special 
project  costs 
dcMnad  & 
finwwed 

1 

2 

3 

5 

6 

7 

8 

1992  . . . . 

12.9 

12.6 

0.0 

12.6 

Oh 

0.1 

102.0 

G.0 

1993  (Est) _ 

6.2 

6.3 

6.3 

(0.1) 

0.1 

97.8 

0.0 

1994  (Bud) _ 

6.0 

S.0 

eh 

0.0 

0.1 

OT.7 

0.0 

The  operating  loss  of  $0.1  million  for 
1993  reflects  the  full-year  effect  of  the 
discontinuation  of  transportation 
services  in  the  Cleveland  office  and  the 
San  Francisco  District.  By  mid-year 
1994,  the  Chicago  office  plans  to 
discontinue  offering  registered  mail 
shipments,  which  contributes  to  the 
^  projected  recovery  rate  after  targeted 
ROE  of  98.7  percent  for  1994. 

The  1994  fees  for  wrapped  coin, 
nonstandard  packaging,  and 
nonstandard  access,  as  well  as  fees  for 
other  cash  transportation  services  and 
registered  mail  fees  can  be  obtained  by 
contacting  the  individual  Reserve 
offices. 

Competitive  Impact  Analyaia 

All  operational  and  legal  changes 
considered  by  the  Board  that  have  a 
substantial  effect  on  payment  system 
participants  are  subject  to  the 
competitive  impact  analysis  described 
in  the  March  1990  policy  statwient 


'The  Federal  Reserve  in  the  Payments 
System.”  bi  this  analysis,  staff  sssesses 
whether  the  proposed  change  would 
have  a  direct  and  material  adverse  effect 
on  the  ability  of  other  service  providers 
to  compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services 
due  to  differing  legal  powers  or 
constraints  or  due  to  a  dominant  market 
position  of  the  Federal  Reserve  deriving 
from  such  legal  differences. 

The  Board  believes  that  the  price  and 
service  level  changes  would  not  have  a 
substantial  effect  on  payments  system 
participants  and  would  not  have  a  direct 
and  material  effect  on  the  ability  of 
other  service  providers  to  compete 
effectively  with  the  Federal  Reserve  In 
providing  similar  services.  The  Board 
recognizes  that  the  1994  fees  proposed 
by  the  Reserve  Banks  result  in  a 
projected  ROE  that  is  below  the  target 
ms^  pn  the  50  bank  bolding  company 
model.  The  Board  believes,  however, 
that  the  Reserve  Banks  have 


demonstrated  theix  ability  to  adjust  to 
structural  changes  since  the  KKIA  was 
implemented  and  believes  that  the 
Reserve  Banks  will  be  able  to  make  the 
appropriate  adjustments  in  the  future. 
The  Board  believes  that  the  approadi 
that  is  being  recommended  to  set  fees 
for  the  ACH,  check,  and  noncash 
collection  services  is  consistent  with  the 
approach  that  would  be  used  by  a 
private-sector  firm,  which  would  absorb 
the  results  of  one-time  structural 
changes  through  its  retained  earnings 
accoimt  or  would  borrow  funds  to 
finance  capital  improvements. 
Therefore,  the  Boc^  does  not  believe 
that  the  1994  fees  for  Federal  Reserve 
priced  services  should  have  an  adverse 
affect  on  the  ability  of  other  service 
providers  to  compete  vrith  the  Reserve 
Banks. 

By  order  of  tha  Board  of  Govemcrt  of  tka 
Fedwal  Reserve  System,  November  10, 1993. 
W^amW.Wilea. 

Secretary  of  the  Board. 


Table  11.— Comparison  of  Pro  Forma  Balance  Sheets  for  Federal  Reserve  Priced  Services 

[Millions  of  doSars— average  for  year] 


1964 

1993 

Short-term  assets; 

Imputed  reserve  requirement  on  clearlr^  balances  . . . - . . . 

$593.6 

$634.8 

Investment  in  rrwrlcetable  securities  . . . .  ....  _ _ _ _ _ 

5,3423 

5,4652 

60648 
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Table  1 1  .—Comparison  of  Pto  Forma  Balance  Sheets  for  Federal  Reserve  Priced  Services— Continued 

(MSUont  of  doHars— average  for  year] 

1994  1993 

Receivables' . 64.3  3S 

Materials  arxl  supplies ' . 5.5  ! 

Prepaid  expenses '  .  16.1  { 

Items  in  process  of  collection  .  3,196.9  3,62( 


Total  short-term  assets . 

Long-term  assets: 

Premises'* . 

Furniture  and  equipmerri ' . 

Leasehold  improvements  arxl  long-term  prepayments ' 
Capital  leases  . 


Total  lorrg-term  assets 
Total  assets  . 


Short-term  liabilities: 

Clearing  balances  arxl  balarx;es  arisirtg  from  earty  credit  of  uixxillected  Hems 

Deferred  credit  items . 

Short-term  debt* . 


Total  short-term  liabilities  . 

Long-term  liabilities: 

Obligatiorrs  under  capital  leases 
Long-term  debt* . 


Total  long-term  liabilities 

Total  liabilities  . 

Equity* . 


Total  liabiNties  arxf  equity 


64.3 

5.5 

16.1 

3,196.9 

32.6 

5.4 

9.3 

3,626.4 

$9,220.7 

$9,673.7 

$349.9 

183.1 

32.1 

0.6 

$359.0 

201.0 

49.8 

0.0 

565.6 

609.8 

$9,786.4 

$10,483.5 

$5,935.9 
3,198.9 
'  85.9 

$6,652.4 

3,174.1 

47.3 

$9,220.7 

$9,873.7 

$0.0 

174.1 

$0.0 

201.8 

174.1 

201.8 

$9,394.8 

391.5 

$10,075.5 

406.0 

$9,786.4 

$10,483.5 

Note:  Details  may  rx)t  add  to  totals  due  to  rourximg. 

'  Firuux;ed  throum  PSAF;  other  assets  are  self-financing. 

*  IrxHudes  allocabons  of  Board  of  Governors’  assets  to  priced  services  of  $0.4  million  for  1994  and  $0.4  million  for  1993. 

*  Imputed  figures  represent  the  source  of  firuincing  for  certain  priced  services  assets. 

Table  12.— Derivatk)n  of  the  1994  PSAF 

(inlltion«or<iollar»l 


A.  Assets  to  be  Ftnatx^  > 

Short-term  . . . 

Long-term  * . 

B.  Weighted  Average  Cost: 

1.  Capital  Structure* 

Short-term  Debt . 

Long-term  Debt . 

Equity . 

2.  Financing  Rates/Costs* 

Short-term  Debt . 

Long-term  Debt . 

Pre-tax  Equity^ . 

3.  Elements  of  Caf^l  Costs 

Short-term  Debt . 

Long-term  Debt . 

Equity . 


C.  Other  Required  PSAF  Recoveries: 

Sales  Taxes  . 

Federal  Deposit  Irrsurance  Assessment 
Board  of  Gwemors  Expenses . 

D.  Total  PSAF  Recoveries 


As  a  percent  of  capital . 

As  a  percent  of  experrses* . 


'  Priced  service  asset  base  is  based  on  the  direct  detenrtination  of  assets  method. 


$85.9 

x4.3%« 

$3.7 

174.1 

x8.7%« 

15.2 

391.5 

X  12.7%  * 

49.7 

$68.6 

$12.5 

19.6 

2.7 

$35.0 

$103.6 

15.9% 

17.0% 
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a  Consists  of  total  long-tenn  assets,  includiM  the  priced  portion  of  FRAS  assets,  less  capital  leases,  which  are  self  financing. 

3Ail  short-term  assets  are  assumed  to  be  fmarKed  by  short-teim  debt  Of  the  total  longterm  assets,  31  percent  are  assumed  to  be  flr^anced 
by  long-term  debt  arxt  69  percent  by  equity. 

4  The  pre-tax  rate  of  return  on  equity  Is  based  on  the  average  after-tax  rate  of  return  on  equity,  arcuated  by  the  effective  tax  rate  to  yield  the 
pre-tax  rate  of  return  on  equity  for  each  bank  holding  company  for  each  year.  These  data  are  toen  averaged  over  five  years  to  yield  the  pre-tax 
return  on  equity  tor  use  In  the  PSAF. 

‘Systemvride  1994  budgeted  priced  service  expenses  less  shipping  are  $608.5  million. 

Table  13.— Comparison  Between  1994  and  1993  PSAF  Components 


A.  Assets  to  be  Flnartced  (milliona  of  doiiars); 

Short-term  . 

Lorrg-term . . 

Total  . 

B.  Cost  of  Capital; 

Short-term  Debt  Rate . . 

Long-term  Debt  Rate  . 

Pre-tax  Return  on  Equity  . 

Weighted  Average  Long-term  Cost  of  Capital . 

C.  Tax  Ftote 

D.  Capital  Structure; 

Short-term  Debt . 

Long-term  Debt  . 

Equity  . 

E.  Other  Required  PSAF  Recoveries  (millions  of  doiiars) 

Sales  Taxes  . 

Federal  Deposit  insurance  Assessment . 

Board  of  Governors  Expenses . 

F.  Total  PSAF: 

Required  Recovery  . 

As  Percent  of  Caf^ . 

As  Percent  of  Expenses  . 


1994 


$85.9 

565.6 


$651.5 

4.3% 

8.7% 

12.7% 

11.5% 

30.4% 

13.2% 

26.7% 

60.1% 

$12.5 

19.8 

2.7 

$103.6 

15.9% 

17.0% 


1993 


$47.3 
609  8 


$657.1 

6.2% 

9.0% 

8.6% 

8.8% 

29.5% 

7.8% 

30.5% 

61.7% 

$11.4 

21.3 

2.3 

$91  4 

13.9% 

15.1% 


Table  14.— Complitation  of  Capital  Adequacy  for  Federal  Reserve  Priced  Services 

(milliona  of  dollars] 


Imputed  reserve  requirement  on  clearing  balances 

Investment  in  marketable  securities  . 

Receivables . 

Materials  and  supplies . 

Prepaid  expenses . 

Items  In  process  of  collection  . 

Premises  . 

Furniture  arxl  equipment . 

Leases  &  lortg-term  prepayments . 

Total . 

Imputed  Equity  for  1994  . 

Capital  to  Risk-Weighted  Assets  . . 

Capital  to  Total  Assets . 


Assets 


$593.6 

5,342.3 

64.3 

5.5 

16.1 

3,198.9 

349.9 

183.1 

32.7 


$9,786.4 

$391.5 

31.6% 

4.0% 


Risk 

weight 


0.0 

0.0 

0.2 

1.0 

1.0 

0.2 

1.0 

1.0 

1.0 


Weighted 

assets 


$0.0 
00 
129 
5.5 
16.1 
639  8 
349.9 
183.1 
32.7 


$1,239.9 
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(Docket  No.  R-0814) 

Federal  Reserve  Bank  Services 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice. 

SUMMARY:  The  Board  has  approved  the 
use  of  volume-based  cash  letter  and 
coupon  envelope  fees  for  the  Reserve 
Banks’  noncash  collection  service; 
option  pricing  for  the  following  check 


products  offered  by  the  Federal  Reserve 
Bank  of  Minneapolis — weekday  and 
Wbekend  Other  Fed  deposits.  City  Fine 
Sort  deposits,  and  payor  bank 
truncation  products;  and  option  pricing 
for  two  payor  bank  products  o^ered  by 
ail  offices  in  the  Ridimond  Federal 
Reserve  District — Account  Total  and 
Account  Total  Plus  products.  The 
specihc  noncash  collection  and  check 
fees  appear  in  the  1994  priced  services’ 
fee  schedules,  which  are  available  from 
the  Reserve  Banks. 

DATES:  January  3, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Florence  M.  Yoimg,  Assistant  Director, 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems  (202/452-2745). 
For  questions  r^arding  noncash 
collection  services:  Michael  Bermudez, 
Financial  Services  Analyst,  Fiscal 
Agency  &  Definitive  Securities  (202/ 
452-2216);  for  questions  regarding 
check  services:  Edith  Collis,  Financial 
Services  Analyst,  Qieck  Pajrments  (202/ 
452-3638).  For  the  hearing  impaired 
only:  Telecommunications  Device  for 
the  Deaf,  Dorothea  *rhompson  (202/452- 
3544). 
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SUPPLEMENTARY  MFORMATION: 
Introduction 

The  Monetary  Control  Act  (MCA) 
requires  the  Federal  Reserve  to  set  fees 
for  its  payment  services  based  on  all 
direct  and  indirect  costs  actually 
incurred  in  providing  the  services  plus 
imput  ed  costs  that  would  be  incurred  by 
a  private-sector  service  provider,  such 
as  interest  on  debt,  taxes,  and  return  on 
capital.  These  imputed  costs  are  called 
the  private  sector  adjustment  factor 
(PSAF).  While  the  MCA  also  indicates 
that  due  regard  should  be  given  to 
competitive  factors  and  the  provision  of 
an  adequate  level  of  service  nationwide, 
it  does  not  indicate  how  the  Reserve 
Banks  should  accomplish  these  goals. 

In  setting  fees  to  recover  the  total 
costs  of  payment  services,  the  Reserve 
Banks  have  tended  to  use  cost-based 
pricing  methodologies.  Because  the 
technologies  for  providing  payment 
services  generally  require  fairly  large 
capital  expenditures  and  there  can  be 
increasing  returns  to  scale  associated 
with  the  provision  of  such  services,  the 
Reserve  Banks  have  developed  fee 
schedules  for  most  services  that  consist 
of  a  combination  of  fixed  and  variable 
fees.  This  approach  provides  a  means  to 
set  variable  fees  near  the  incremental 
costs  of  providing  the  service  and  to 
recover  total  costs,  including  the  PSAF. 
Using  such  combinations  of  fees 
contributes  to  efficient  use  of  services. 

In  some  cases,  the  Reserve  Banks  have 
modified  the  cost-based  methodology  to 
reflect  premium  service  levels  and 
demand  considerations.  It  is  not  clear, 
however,  that  the  approaches  that  have 
been  used  by  the  Reserve  Banks  to  set 
fms  address  competitive  factors 
effectively  nor  result  in  the  most 
economically  efficient  prices.  The 
depository  institutions  that  comprise 
the  customer  base  for  Federal  Reserve 
priced  services  range  &t>m  large  money- 
center  banks  with  affiliates  nationwide 
to  small  credit  unions  and  one-office 
rural  community  banks.  Such  widely 
divergent  institutions  have  vastly 
different  business  needs.  While 
significant  attention  has  been  given  to 
increasing  the  sophistication  of  cost- 
based  pricing  methodologies,  the 
Reserve  Banl»  have  generally  attempted 
to  address  demand  considerations 
through  product  design.  For  example, 
the  mixed  check  deposit  product  was 
designed  for  smaller  depository 
institutions  for  whom  any  amount  of 
sorting  would  be  burdensome.  These 
institutions  deposit  a  single  cash  letter 
that  contains  both  local  items  and  items 
payable  in  other  Federal  Reserve 
territories.  The  per-item  fees  for  this 
product  are  high,  relative  to  other  check 


products,  because  the  Reserve  office 
performs  all  chede  sorting.  On  the  other 
hand,  check  deposit  products  called 
“group  sTHts”  have  brnn  designed  to 
appeal  to  larger  institutions  that 
typically  have  the  technological 
capability  and  capacity  to  perform  a 
substantial  amount  of  cheu  sorting. 
Depositors  are  charged  lower  per-item 
fees  or  are  offered  later  deposit 
deadlines  for  these  products  because 
Reserve  offices  perform  less  sorting  and 
can  use  their  check  sorting  equipment 
more  efficiently. 

It  is  difficult,  however,  to  satisfy  the 
needs  of  both  high-volume  and  low- 
volume  institutions  solely  through 
differing  product  offerings.  High-voliune 
users  typically  have  the  ability  to  select 
among  a  numW  of  sources  to  obtain 
payment  services,  including  acquiring 
expensive  equipment  to  perform 
functions  in-house  or  purchasing  the 
services  fi'om  a  variety  of  suppliers. 
Fewer  options  are  available  to  low- 
volume  users  because  the  costs 
associated  with  many  of  the  alternatives 
are  relatively  high.  In  part,  it  appears 
that  some  of  the  differences  in  the 
alternatives  available  to  smaller 
institutions  reflect  the  higher  costs 
associated  with  providing  service  to 
large  numbers  of  institutions  depositing 
small  transaction  volumes.  Fee 
structures  that  do  not  reflect  such  cost 
differences  result  in  competition  among 
service  providers  for  the  low-cost 
customers,  but  not  for  the  high-cost 
customers.  Similar  situations  exist  in 
other  industries.  For  example,  in  the 
telecommunication  area,  AT&T  charged 
that  MQ  eschewed  high-cost,  low- 
return  services  for  more  profitable 
services.  AT&T  also  alleged  that  Comsat 
syphoned  off  low-cost  customers.' 

Providing  services  that  meet  the  needs 
of  low-volume  customers,  in  particular, 
may  require  a  pricing  methodology  that 
addresses  the  demands  of  both  high- 
and  low-volume  users.  Specifically, 
without  high-volume  customers,  all  of 
the  fixed  costs  associated  with  the 

revision  of  services  would  have  to  be 

ome  by  the  low-volume  ciistomers. 
Thus,  low-volume  customers  would  face 
either  higher  prices  or  lower  quality 
services.  This  conclusion  reflects  the 
level  of  fixed  costs  required  to  provide 
payment  services  and  the  fact  that,  at 
low-volume  levels,  scale  economies 
could  not  be  achieved. 

The  distributors  of  natural  gas  face 
similar  pricing  concerns.  The  1978 
Natural  Gas  Policy  Act  created  the 
possibility  for  industrial  plants  to 

*  Jean-Jacques  Laffont  and  Jean  Tiiola.  *^C)ptiniaI 
Bypau  and  Cream  Skimming."  Amarican  Economic 
Review,  vol.  80  (December  1990),  pp.  1042-1061. 


bypass  local  distribution  utilities  by 
building  direct  connections  to  pipelines, 
gas  producers,  or  intermediaries.^ 
Without  big  industrial  customers, 
however,  all  of  the  fixed  costs 
associated  with  local  gas  distribution 
would  be  borne  by  the  smaller 
industrial  plants  and  consumers.  The 
loss  of  thehigh-volume  customers 
would  raise  the  rates  of  low-volume 
commercial  and  residential  users  or 
would  reduce  the  quality  of  their  service 
because  economies  of  sede  could  not  be 
attained  without  both  user  groups. 

Thus,  social  costs  would  be  higher 
because  scale  economies  would  not  be 
achieved  and,  most  likely,  some 
pipeline  capacity  would  remain  idle.  On 
the  other  hand,  a  volume-based  pricing 
strategy  could  be  used  to  retain  ffigh- 
volume  customers  and  achieve  scale 
economies. 

Several  automated  clearing  house 
(ACH)  service  providers  that  have  a 
customer  base  of  both  low-  to  hi^- 
volume  users  offer  volume-based 
pricing  strategies.  Visa  U.S.A.,  a 
national  service  provider,  offers  a 
transaction  discount  of  10  percent  to 
institutions  with  transactions  volumes 
greater  than  500,000  transactions  per 
month.  Deluxe  ACH  Services,  a  regional 
service  provider,  charges  lower 
transaction  fees  for  transaction  volumes 
over  5  million  items  per  month,  and  still 
lower  fees  for  transacUons  in  excess  of 
10  million  items.’  In  each  case  the  price 
structure  is  designed  to  meet  different 
customers’  needs  for  essentially  the 
same  product. 

The  Clearing  House  Interbank 
Payment  System  (CHIPS),  operated  by 
the  New  York  Clearing  House 
Association,  allocates  its  total  costs  fw 
operations  among  the  participants 
according  to  usage,  that  is,  the  number 
of  messages  sent  and  received  during 
the  previous  month.  There  is  a 
minimum  charge  of  $1,5(M)  per  month. 
High-volume  users  with  over  80,000 
messages  a  month  are  charged  $0.13  to 
send  a  message  and  $0.13  to  receive  a 
message.  Senders  of  fewer  than  80,000 
messages  per  month  are  charged  $0.18 
to  $0.40,  depending  upon  whether  their 
messages  are  coded  with  the  receiver’s 
identification.^ 

In  approving  the  use  of  volume-based 
pricing  for  the  noncash  collection 
service  and  for  selected  check  products 
at  the  Federal  Reserve  Banks  of 
Richmond  and  Minneapolis,  which  is 
discussed  below,  the  Board  requested 
the  staff  to  recommend  principles  that 

a  Ibid.,  p.  1042. 

» Woolworth/Dudley  Assodatet,  "Comparativa 
Analysis  of  AC31  Sarvica  Providars."  April  1991. 

*New  York  Qoaring  Housa  Association. 
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would  be  used  in  the  future  to 
determine  when  and  how  volume-based 
pricing  might  be  used  in  setting  fees  for 
Federd  Reserve  priced  services. 
Following  review  by  the  Board,  public 
comment  will  be  requested  on  the 
proposed  principles. 

Discussion 

Noncash  Collection  Service — Noncash 
collection  volume  levels  began  to 
decline  rapidly  after  1983,  when  the 
issuance  of  bearer  securities  was 
discontinued  following  the  enactment  of 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982.  Since  that  time,  many 
bearer  municipal  securities  have  been 
“immobilized,"  or  converted  to  book- 
entry  form.  Moreover,  recent  low 
interest  rates  have  prompted  many 
municipalities  to  c^l  outstanding  bonds 
and  reissue  securities  in  either 
registered  or  book-entry  form.  Largely 
due  to  the  significant  r^uction  in 
volume,  the  Reserve  Banks  incurred  an 
operating  loss  in  1992  and  project  an 
.operating  loss  in  1993. 

To  ad^ss  the  difficulties  associated 
with  recovering  the  Reserve  Banks’  costs 
in  a  declining  market,  the  Reserve  Banks 
(1)  have  reduced  the  number  of  noncash 
operating  sites  to  four  offices 
(Cleveland,  Jacksonville,  New  York,  and 
Chicago)  and  plan  to  reduce  the  number 
of  offices  to  tlnee  by  year-end  1994,  and 
to  two  by  year-end  1995  and  (2)  are 
adopting  a  modified  fee  structure  that 
more  efiectively  reflects  the 
composition  of  the  Reserve  Banks’  costs 
and  the  demand  of  both  low-  and  high- 
volume  users. 

Currently,  the  Reserve  Banks  assess  a 
variable  fee  for  each  envelope 
containing  maUired  coupons  that  is 
deposited.  Higher  fees  are  generally 
assessed  for  interregional  deposits  than 
for  local  deposits  and  some  Reserve 
offices  apply  separate  postage  and 
insurance  charges.  As  is  the  case  for 
other  services,  there  are  fixed  and 
variable  costs  associated  with 
processing  coupon  deposits.  An  analysis 
of  the  costs  incurred  in  processing 
coupon  deposits  indicated  that 
approximately  35  percent  of  the  costs  is 
associated  with  cash  letter  processing. 
Because  these  costs  do  not  vary 
significantly  across  the  volume  of 


coupon  envelopes  received,  the  costs 
incurred  in  providing  coupon  collection 
services  cannot  be  recovered  effectively 
solely  by  charging  variable  fees.  As  a 
result,  the  Board  approved  a  fae 
structure  under  wUch  both  cash  letter 
and  coupon  envelope  fees  will  be 
assessed.  In  addition,  shipping  expenses 
will  be  recovered  through  the  coupon 
envelope  fees. 

Further,  a  wide  variety  of  depository 
institutions  use  the  noncash  collection 
service.  Implementing  cash  letter  fees 
will  raise  the  cost  of  using  this  service 
for  institutions  that  deposit  relatively 
few  coupon  envelopes  and  should 
reduce  the  cost  for  institutions  that 
deposit  relatively  hi^er  volumes.  To 
address  the  potential  cost  increase  for 
low-volume  depositors  and  the  price 
sensitivity  of  high-volume  depositors, 
the  Board  approved  cash  letter  and 
coupon  envelope  fees  that  vary  based  on 
the  niunber  of  coupon  envelopes 
included  in  a  deposit.  For  example,  for 
local  deposits  containing  five  or  fewer 
coupon  envelopes,  the  letter  fae 
would  be  $7.50  and  coupon  envelope 
fees  would  be  $4.25  or  $4.50.  For  local 
deposits  containing  more  than  five 
coupon  envelopes,  the  cash  letter  fee 
would  be  $15.00  with  coupon  envelope 
fees  of  $2.50  or  $3.00.  Higher  coupon 
envelope  fees  would  be  assessed  for 
interregional  deposits.  (The  1994  fee 
schedules  with  the  spedfic  fees  to  be 
assessed  by  each  of  the  four  offices 
providing  noncash  collection  services 
are  available  firom  the  Reserve  Banks.) 

The  noncash  collection  service  faces 
significant  uncertainty  due  to  declining 
volumes,  a  dwindling  munber  of  other 
service  providers,  and  the  adjustment  to 
a  more  consolidated  operating 
environment  The  Board  believes  that 
implementing  a  combination  of  cash 
letter  and  coupon  envelope  fees,  which 
vary  based  on  the  size  of  the  deposit, 
will  improve  the  Reserve  Banks’  ability 
to  recover  the  costs  of  providing 
noncash  collection  service  over  the 
longer  run. 

Check  Service 

The  Board  approved  the  use  of  option 
pricing  for  the  following  deposit 
products  and  payor  bank  services — ^the 
Minneapolis  office’s  weekday  and 


weekend  Other  Fed  deposits,  its  Qty 
Fine  Sort  deposits,  and  its  payor  ba^ 
truncation  products  and  the  ffichmond 
District’s  Account  Total  and  Account 
Total  Plus  payor  bank  services. 

Traditionally,  the  Reserve  Banks  have 
charged  the  same  price  for  a  given  check 
product,  regardless  of  the  number  of 
items  processed  for  an  individual 
depository  institution.  As  noted  above, 
some  products  have  been  designed  to 
appeal  either  to  hi^-volume  or  low- 
volume  institutions.  Nevertheless,  a 
single  fee  is  assessed  for  each  Federal 
Reserve  product  without  regard  to  the 
number  of  items  that  are  processed. 
Private-sector  service  providers 
frequently  set  prices  that  take  into 
accoimt  the  efficiencies  that  can  be 
realized  in  handling  high  transaction 
volumes.  Option  pricing  will  allow  the 
Reserve  Banks  to  recognize  these 
economies  in  the  fees  charged  for  check 
services. 

Option  pricing  for  deposit  products 
and  payor  bank  services  will  be 
structured  similarly.  Each  depository 
institution  will  be  presented  vrith  the 
same  set  of  pricing  options.  One  option 
will  combine  a  relatively  low  cash  letter 
fee  (for  deposit  products)  or  daily 
minimum  fee  (for  payor  bank  services) 
with  a  relatively  high  per-item  fee.  The 
other  option  will  combine  a  relatively 
high  cash  letter  or  minimum  fee  vuth  a 
relatively  low  per-item  fee.  It  is 
expected  that  low-volume  institutions 
would  find  the  first  alternative  more 
attractive,  while  high-volume 
institutions  would  prefer  the  second 
option.  Both  options,  however,  will  be 
presented  to  every  institution,  and  the 
user  will  decide  which  option  is  more 
appropriate  for  the  institution’s  business 
needs. 

The  following  table  demonstrates  how 
option  pricing  would  afiect  a  depository 
institution’s  costs  over  a  range  of 
transaction  volumes.  In  this  example. 
Option  I  would  consist  of  a  $1.50  fixed 
fee  and  a  $0.05  per-item  fee.  Option  n 
would  combine  a  $7.50  fixed  fra  with  a 
per-item  fee  of  $0,044.  At  volumes 
under  1,000  items,  a  user  would  face 
lower  costs  by  selecting  Option  I.  At 
volumes  above  1,000  items,  a  user 
would  incur  lower  charges  by  selecting 
Option  n. 


OptionU 


Option  1 

Total  cost 

Unit  cost 

$6.50 

26.50 

51.50 

101.50 

501.50 

$0,065 

0.053 

0.052 

0.051 

0.050 
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The  application  of  option  pricing 
would  most  beneficial  for  check 
products  that  are  used  by  institutions  of 
varying  sizes,  such  as  the  dty,  RCPC, 
country,  and  Other  Fed  deposit  options 
and  most  payor  bank  services.  It  would 
provide  little  benefit  for  products  that 
were  designed  specifically  to  appeal  to 
a  single  user  class,  such  as  mixed 
deposits. 

The  Board  believes  that  option  pricing 
is  an  efficient  pricing  methodology  and 
that  it  should  ultimately  benefit  Imth 
,  high-  and  low-volume  users. 

Competitive  Impact  Analyab 

In  assessing  the  competitive  impact  of 
implementing  a  volume-based  pricing 
alternative,  the  staff  considered  whether 
there  would  be  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  in  providing 
similar  services  and,  if  so,  whether  the 
effects  are  due  to  legal  differences  or  to 
a  dominant  market  position  deriving 
from  such  differences.  The  Board 
believes  tliat  use  of  volume-based 
pricing  in  the  noncash  collection  service 
and  for  selected  check  products  at  the 
Richmond  and  Minneapolis  Reserve 
Banks  should  not  adversely  affect  the 
ability  of  private-sector  providers  to 
compete  with  the  Federal  Reserve  in 
providing  similar  services.  A  number  of 
private-sector  service  providers  use 
comparable  pricing  methodologies. 

Noncash  Collection  Service — ^The 
Federal  Reserve  does  not  have  a 
dominant  market  position  in  the 
noncash  collection  business  although 
the  number  of  service  providers  is 
diminishing.  The  System’s  efforts  to 
reduce  operating  costs  by  consolidating 
processing  sites  and  to  set  fees  that  are 
attractive  to  both  high-  and  low-volume 
users  is  intended  to  provide  a  stabilizing 
presence  in  the  market.  Because  there 
are  very  few  competing  service 
providers,  the  use  of  volume-based 
pricing  should  be  viewed  positively  by 
institutions  collecting  municipal 
coupons. 

Check  Service — Although  the  Federal 
Reserve  is  currently  a  dominant 
provider  of  interterritory  check 
collection  services,  the  implementation 
of  the  same-day  settlement  regulation 
provides  private-sector  banks  the  right 
to  present  checks  directly  to  payor 
banks  and  should  enhance  the  ability  of 
private-sector  banks  to  compete  with 
Federal  Reserve  check  collection 
services.  ’The  Board  believes  that  the  use 
of  volume-based  pricing  for  selected 
check  products  by  the  Richmond  and 
Minneapolis  Reserve  Banks  will  not 
have  a  direct  and  material  adverse  effect 
on  the  ability  of  other  service  providers 


to  compete  with  the  Federal  Reserve. 
Permitting  the  Reserve  Banks  to 
implement  volume-based  fees  should 
stimulate  competition  and  lead  to  more 
efficient  use  of  check  services. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  10, 1993. 
William  W.  WUee, 

Secretary  of  the  Board. 

(FR  Doc.  93-28196  Filed  11-16-93;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
Appliance  Labeling  Rule 

AGENCY:  Federal  Trade  Commission. 

action:  Notice  of  Application  to  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3518)  for  information 
collection  requirements  contained  in 
proposed  amendments  to  the 
Commission’s  Appliance  Labeling  Rule, 
16  CFR  part  305. 


SUMMARY:  The  FTC  is  seeking  OMB 
clearance  for  information  collection 
requirements  contained  in  proposed 
amendments  to  the  Commission’s 
Appliance  Labeling  Rule. 

'The  Energy  Policy  Act  of  1992 
(“EPA”),  Public  Law  102-486,  amends 
the  Energy  Policy  and  Conservation  Act 
of  1975,  which  directed  the  Commission 
to  issue  the  Appliance  Labeling  Rule. 
The  Appliance  Labeling  Rule 
establishes  labeling  requirements  for  the 
disclosure  of  energy  cost  or  energy 
consumption  information  for  eight 
appliance  categories:  (1)  Refrigerators, 
reirigerator-freezers  and  freezers;  (2) 
dishwashers;  (3)  clothes  washers;  (4) 
water  heaters;  (5)  room  air  conditions; 

(6)  furnaces;  (7)  central  air  conditioners 
and  heat  pumps;  and  (8)  fluorescent 
lamp  ballasts.  EPA  92  adds  three  new 
categories  of  lamp  products  (general 
service  fluorescent  lamps,  medium  base 
compact  fluorescent  lamps,  and  general 
service  incandescent  lamps,  both 
reflector  and  non-reflector)  to  the 
products  under  EPCA  for  which  the 
Commission  must  issue  labeling  rules. 
The  proposed  amendments  would 
require  manufacturers  to  retain  records 
to  substantiate  required  discloses  on 
product  labels,  in  catalogs,  and  in  point- 
of-sale  written  materials.  The  proposed 
amendments  also  would  require 
manufacturers  covered  by  minimum 
efficiency  standards  to  submit  to  the 
Commission  annually,  trade  names, 
model  numbers,  and  energy  usage 
information. 


Estimate  of  Information  Collection 
Burden 

Commission  staff  believes  that 
approximately  100  industry  members 
currently  are  covered  by  the 
bookkeeping  and  reporting  requirements 
of  the  Rule  for  the  eight  covert  product 
categories.  For  approximately  85%  of 
the  manufacturers  of  covered  products, 
the  reporting  burden  has  been  reduced 
to  zero  because  these  manufacturers 
submit  product  information  for 
publication  in  trade  association 
directories  in  the  normal  course  of  their 
business  activities.  ’The  other  15%  of 
manufacturers,  however,  must  fulfill  the 
reporting  requirement  by  submitting 
individual  company  reports  to  the 
Commission.  Staff  estimates  that  each  of 
these  companies  would  expend  no  more 
than  10  hours  to  comply  with  this 
requirement.  Therefore,  staff  estimates 
that  the  maximum  current  total  yearly 
burden  of  the  Rule  is  150  hours  (10 
hours  per  year  times  15  industry 
members). 

'The  Commission  has  underway  a 
proceeding  to  amend  the  existing  Rule 
to  add  pool  heaters  and  two  specialized 
types  of  water  heaters  (instantaneous 
water  heaters  and  heat  pump  water 
heaters)  to  the  Rule.  58  FR  7852  (Feb.  ^ 
9, 1993).  After  considering  comments 
received  from  the  public.  Commission 
staff  estimates  that  no  more  than  50 
companies  would  be  affected  and  that 
each  company  would  expend  less  than 
10  hours  to  comply,  for  a  total  burden 
of  approximately  500  hours. 

In  addition,  the  Commission  has 
underway  a  proceeding  to  amend  the 
existing  Rule  to  add  four  categories  of 
plumbing  products  (showerheads, 
faucets,  water  closets,  and  urinals)  to 
the  list  of  covered  products.  58  FR 
26715  (May  5, 1993).  At  this  time,  staff 
estimates  that  approximately  100-120 
plumbing  products  manufacturers 
would  be  affected  and  that  it  would  take 
each  manufacturer  less  than  a  half  hour 
per  year  to  comply  with  the 
requirements,  resulting  in  a  total  of  less 
than  60  hours  of  paperwork  burden. 

In  the  proceeding  to  add  lamp 
products  to  the  Rule,  staff  estimates  that 
approximately  50  or  fewer  lamp 
pr^ucts  manufacturers  could  be 
affected  by  the  proposed  recordkeeping 
and  reporting  requirements.  Staff 
estimates  that  it  will  take  each  of  the 
manufacturers  less  than  an  additional 
five  hours  per  year  to  comply  with  the 
proposed  requirements,  resulting  in  a 
total  of  approximately  250  hours  of 
paperwork  burden.  This  estimate  is 
small  because  manufacturers  already 
maintain  some  of  the  required  recm^ 
in  the  normal  course  of  business. 
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Records  that  are  likely  to  be  retained  by 
industry  members  during  the  normal 
course  of  business  are  ei^uded  from 
the  "burden"  for  C^(B  purposes.  See  5 
CFR  1320.7(bKl). 

Based  on  these  figures,  staff  estimates 
that  the  current  total  yearly  burden  of 
the  Rule  is  150  hours  (10  hours  per  year 
times  15  industry  members).  The  water 
heater  amendment  would  add  10  hoiue 
per  year  times  50  industry  members. 
Staff  further  estimates  that  the  total 
additional  yearly  burden  imposed  by 
the  propos^  amendment  to  add 
plumbing  products  would  be  AO  hours 
(30  minute^er  year  times  120  industry 
members).  Tne  proposal  to  add  lamp 
products  would  result  in  approximately 
250  hours  for  a  new  burden  total  of 
approximately  960  hours,  which  has 
bMn  rounded  up  to  1.000  hours. 

DATES:  Comments  on  this  application 
must  be  submitted  on  or  before 
December  17. 1993. 

ADDRESSES:  Send  comments  both  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  ExecutiveOffioe  Building, 
room  3228.  Washington.  DC  20503. 
ATN:  Desk  Officer  for  the  Federal  Trade 
Commissimi  and  to  the  Office  of  the 
General  Counsel.  Federal  Trade 
Commission.  Washington,  DC  20580. 
Copies  of  the  submission  to  OMB. 
induding  the  application,  may  be 
obtained  from  the  Public  Reference 
Section.  Room  130.  Federal  Trade 
Commission.  Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  W.  Crockett.  Attorney,  Office  of 
the  General  Counsel,  Federal  Trade 
Commission,  Washington.  DC  20580 
(202) 326-2453. 

Donald  S.  Qark, 

SecTttary. 

(FR  Doc.  93-28184  Piled  11-16-93;  8:45  am] 
BiujNQ  CODE  arso-at-ai 


[FHa  Noa.  911-0020,  and  901-0109] 

Homocara  Oxygen  8  Medical 
Equipment  Co.,  el  al.  Home  Oxygen  8 
Medical  Equipment  Co.,  el  aL,  and 
Certain  Home  Oxygen  l^lmoiiologlats; 
Proposed  Consent  Agreementa  With 
Analyaae  to  AM  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alle{^ 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  ccHnpetition,  these  three 
consent  agreements,  accepted  subject  to 
final  Commission  approval,  would 
reouire,  among  othw  things,  two 
Califomia-bas^  suppliers  of  oxygen 


systems  prescribed  for  home  use— 
respectively  located  in  Contra  Coata 
County  and  Almeda  County — to  make 
divestitures  such  that  25  percent  or 
fewer  of  the  pulmonlogists  in  each  of 
the  two  relevant  geographic  markets 
would  be  affiliate  ivith  each 
partnership.  It  would  also  prohibit  the 
forming  of  any  new  oxygm  company 
which  would  have  marl^  power  over 
oxygen  referrals  in  the  relevant 
geographic  market. 

DATES:  Conunents  must  be  received  on 
or  before  January  18, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  Ath  St.  and  Pa.  Ave.,  NW., 
Washgington,  DC  20580. 

FOR  FURTHER  MFORMATION  CONTACT: 
Linda  Badger  or  Kerry  O’Brien.  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  Street, 
suite  570,  San  Francisco,  CA  94103, 
415-744-7920. 

SUPPLEMENTARY  MFORMATRIN:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  36  Stat.  721, 15  U.S.C 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreements  containing  consent  orders  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  have  been  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accmdance  udth 
$  4.9(D)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(bK6)(ii)). 

Agreement  Containing  Conaent  Order 

In  the  Matter  of:  Homecare  Oxygen  & 
Medical  Equipment  Company,  a  limited 
partnership,  Michael,  L.  Cohen,  M.D.,  Harry 
j.  MacDaimald,  M.D.,  Gerald  R.  Del  Rio, 

M.D.,  Ravinder  N.  Gupta,  M.D.,  Gregory  D. 
Anderson,  M.D.,  David  S.  Safianoff,  M.D., 
Richard  S.  Kops,  M.D..  Richard  A  Bordow, 
M.D.,  Herman  R.  Bruch,  M.D.,  Frederick ). 
Nachtwey,  M.D.,  and  )a^  A.  Salazar-Suero, 
M.D.,  individually  and  as  partners,  trading 
and  doing  business  as  Hmnecare  Oxygen  A 
Medical  ^uipment  CcMnpany. 

’The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Homecare 
Oxygen  k  Medical  Equipment 
Company,  a  limited  partnership, 
Michael  L.  Cohen.  M.D.,  Harry  }. 
MacDannald,  M.D.,  Gerald  R.  Cfel  Rio, 
M.D.,  Ravinder  N.  Gupta,  M.D..  Gregory 
D.  Anderson.  M.D.,  David  S.  Safianoff, 
M.D.,  Richard  S.  Kops,  M.D.,  Richard  A. 
Bordow,  M.D..  Herman  R.  Bruch,  M.D., 
Frederick  J.  Nachtwey,  M.D..  and  Jorge 
A.  Salazar^uero.  M.D..  individually 


and  as  partners,  trading  and  doing 
busineas  as  Homecare  Oxygen  k 
Medical  Equipment  Company 
(collectively  "propoaed  respondents’’), 
and  it  now  appearing  that  proposed 
respondents  are  willing  to  entw  into  an 
agreement  containing  an  order  to 
remedy  the  acts  and  practices  being 
investigated. 

It  Is  Hereby  Agreed  by  and  between 
propoaed  resp<M^ents  and  their  duly 
authorized  attorneys  and  counsel  for  the 
Federal  Trade  Commission 
("Commission”)  that: 

1.  Proposed  respondent  Homecare 
Oxygen  k  Medical  Equipment  Company 
(hereinafter  "Homecare”)  is  a  limit^ 
partnership  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  California.  It  has 
its  principal  place  of  business  at  4041 
Pike  Lane,  suite  C,  CoiKord,  California 
94520. 

2.  Proposed  respondent  Michael  L 
Cohen.  M.D.,  is  an  individual  who  has 
been,  and  is  now,  a  general  partner  of 
Homecare.  His  place  of  business  is 
located  at  130 1^  Casa  Via.  Building  2, 
suite  208,  Walnut  Creek,  California 
94598. 

3.  Proposed  respondent  Harry  J. 
MacDannald.  M.D.,  is  an  irnlividual 
who  has  been,  and  is  now,  a  general 
partner  of  Homecare.  His  place  of 
business  is  located  at  130  La  Casa  Via, 
Building  2,  suite  208,  Walnut  Creek, 
California  94598. 

4.  Proposed  respondent  Gerald  R.  Del 
Rio,  M.D..  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Homecare.  His  place  of  business  is 
located  at  2220  Gladstone.  No.  3. 
Pittsburg.  California  94565. 

5.  Proposed  respondent  Ravinder  N. 
Gupta,  M.D.,  is  an  individual  wbo  has 
bem,  and  is  now,  a  limited  partner  in 
Homecare.  His  place  of  business  is 
located  at  3741  Sunset  Lane,  Antioch, 
California  94509. 

6.  Propcwed  respondent  Gregory  D. 
Anderson,  M.D.,  is  an  individual  who 
has  been,  and  is  now,  a  limited  partner 
in  Homecare.  His  place  of  business  is 
located  at  130  La  ^sa  Via,  Building  2, 
suite  208,  Walnut  Creek.  California 
94598. 

7.  Proposed  respondent  David  S. 
Safianoff,  M.D.,  is  an  individual  who 
has  been,  and  is  now,  a  limited  partner 
in  Homecare.  His  place  of  busing  is 
located  at  2222  East  Street,  suite  300, 
Concord,  California  94520. 

8.  Proposed  respondent  Richard  S. 
Kops.  M.D..  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Homecare.  His  place  of  business  is 
located  at  2222  East  Street,  suite  300, 
Concord,  California  94520. 
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9.  Proposed  respondent  Richard  A. 
Bordow,  M.D.,  is  an  individual  who  has 
been,  and  is  now.  a  limited  partner  in 
Homecare.  His  place  of  business  is 
located  at  2000  Vale  Road,  San  Pablo, 
California  04806. 

10.  Proposed  respondent  Herman  R. 
Bruch,  M.D.,  is  an  individual  who  has 
been,  and  is  now.  a  limited  partner  in 
Homecare.  His  place  of  business  is 
located  at  2000  Vale  Road.  San  Pablo, 
California  94806. 

11.  Proposed  respondent  Frederick  J. 
Nachtwey,  M.D.,  is  an  individual  who 
has  been,  and  is  now,  a  limited  partner 
in  Homecare.  His  place  of  business  is 
located  at  2000  Vde  Road,  San  Pablo. 
California  94806. 

12.  Proposed  respondent  Jorge  A. 
Salazar-Suero,  M.D.,  is  an  individual 
who  has  been,  and  is  now,  a  limited 
partner  in  Homecare.  His  place  of 
business  is  located  at  2211  East  Street. 
Concord.  California  94520. 

13.  Proposed  respondents  admit  all 
the  jurisdictional  facts  set  forth  in  the 
draft  of  Complaint  hwe  attached. 

14.  Propose  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

.  (c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

15.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

16.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  Complaint  here  attached. 

17.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 


to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may.  vrithout  further  notice  to  proposed 
respondents,  (1)  issue  its  Complaint 
corresponding  fo  ftnin  and  substance 
with  the  draft  of  Complaint  here 
attached  and  its  decision  containing  the 
following  Order  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
Mitered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  finsl  uptm  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  Complaint  and  dedsimi  containing 
the  agreed*to  Order  to  proposed 
respondents  at  their  addremes  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
imderstanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

18.  Proposed  respondents  have  read 
the  proposed  Complaint  and  Order 
contemplated  hereby.  They  understand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order.  The 
proposed  respondents  further 
understand  that  they  may  be  liable  for 
dvil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

/ 

As  used  in  this  Order,  the  following 
definitions  shall  apply: 

A.  “Durable  medical  equipment’’  or 
“DME’’  means  medical  equipment  sold, 
rented,  or  leased  to  customers  for  home 
use.  DME  includes,  but  is  not  limited  to, 
ambulatory  aids,  wheelchairs,  walkers, 
hospital  beds,  commodes  and 
respiratory  therapy  equipment,  such  as 
oxygen  systems.  "Dbffi’’  encompasses 
all  aspects  of  supplying  DME,  including, 
but  not  limited  to,  delivering  and 
servicing  the  equipment,  and  rendering 
accompanying  services  to  .customers. 

B.  “Oxygen  systems’’  means  DME 
used  to  service  individuals  who  are 
imable  to  obtain  adequate  oxygen 
through  independent  breathing.  Oxygen 
systems  include,  but  are  not  limited  to, 
oxygen  gas  contained  in  tanks;  liquid 
oxygen  stored  in  reservoirs  and  smaller, 
portable  containers;  and  electrically- 


operated  oxygen  concentrahws.  “Oi^en 
systems”  racompasses  all  aspects  of 
supplving  these  o)^gen  sterns, 
induding,  but  not  lifted  to,  delivering 
and  servicing  the  eouipmoat.  supplying 
oxygen  content,  and  rendering 
accompanying  services  to  customers. 

C.  "Hospital”  means  a  health  Cadlity, 
other  than  a  federally-oumed  fadlify, 
having  a  duly  organized  governing  body 
with  overall  adininistrative  and 
professional  responsibility  and  an 
organized  profeMional  st^  that 
provides  24-hour  inpatient  care,  and 
whose  primary  function  is  to  provide 
inpatient  services  for  medical  diagnosis, 
treatment,  and  care  of  physically  injured 
or  sick  persons  with  short-term  or 
episodic  health  problems  or  infirmities. 
“Hospital”  includes  any  affiliate, 
subsidiary,  or  partnership  in  which  the 
hospital  holds  a  ten  (10)  percent  or 
greater  interest. 

D.  “Medical  Professional”  means  any 
individual  who  is  licensed  by  the  State 
of  California  as  a  Medical  Doctor. 

E.  “PulmoViologist”  means  a  medical 
professional  who  spedalizes  in  the 
diagnosis  and  treatment  of  pulmonary 
disease,  regardless  of  whether  the  - 
medical  professional  has  been  certified 
as  a  spedalist  in  pulmonary  disease. 
“Pulmonologist”  does  not  include 
medical  professionals  who  spedalize  in 
the  diagnosis  and  treatment  of  patients 
who  would  not  use  the  type  of  oxygen 
systems  defined  herein,  such  as  patients 
sufiering  from  allergies  and  pediatric 
patients  requiring  oxygen  systems 
spedally  design^  for  chil^n. 

F.  “Practicing”  means  having  staff 
privileges,  induding,  but  not  limited  to, 
active  or  courtesy  staff  privileges,  at  any 
hospital. 

G.  “Relative”  means  an  individual 
who  is  related  to  the  individual,  as 
father,  mother,  son,  daughter,  brother, 
sister,  uncle,  aunt,  great  aunt,  great 
imcle,  first  cousin,  nephew,  niece, 
husband,  wife,  grandfother, 
grandmother,  grandson,  granddaughter, 
father-in-law,  mother-in-law,  son-in- 
law,  dau^ter-in-law,  brother-in-law, 
sister-in-lawHStepfather,  stepmother, 
stepson,  stepdaughter,  stepbrother, 
stepsister,  half-brother,  half-sister,  or 
who  is  the  grandfather  or  grandmother 
of  the  spouse  of  the  individual. 

H.  “Own”  or  “Ownership  interest” 
means  any  and  all  stock,  share,  capital, 
equity  or  other  interest,  asset,  property, 
license,  lease,  or  other  right  or  privilege, 
tangible  or  intangible,  whether  obtained 
or  held,  directly  or  indirectly,  through 
any  relative,  employee  or  agent,  or 
through  any  corporate  or  ouer  device. 

I.  “Affiliated  with”  means  having  an 
ownership  interest  in  the  entity  or  being 
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a  member  of  the  same  group  practice  as 
an  investor  In  the  entity. 

J.  "Relevant  geograp^  market" 
means  Contra  Costa  County,  California, 

Alameda  County  refBrre(^^toM  the  "Tri- 
Valley’’  area.  The  Tri-Valley  area 
includes  the  cities  of  Livermore,  Dublin 
and  Pleasanton. 

K.  "Service  Area"  means  the 
geographic  area  in  which  an  entity 
engages  in  the  sale,  rental,  or  lease  of 
oxygen  systems. 

L.  "Intended  Service  Area"  means  the 
service  area  that  the  entity  plans  to  have 
the  capacity  to  service  diiring  its  first 
several  years  of  operation. 

n. 

It  Is  Ordered  that,  within  ei^t  (8) 
months  from  the  date  this  Oder 
becomes  final,  as  many  of  the 
pulmonologist  respondents  as  are 
necessary  divest,  absolutely  and  in  good 
faith,  their  ownership  interests  in 
Homecare  such  that  no  greater  than 
twenty-five  (25)  percent  of  the 
pulmonologists  practicing  in  the 
relevant  geographic  market  are  affiliated 
with  Homecare.  Any  divestiture 
pursuant  to  this  pro^sion  must  comply 
with  the  provision  of  Paragraph  IV  of 
this  Order. 

in 

It  Is  Further  Ordered  that,  if  the 
divestitures  required  by  paragraph  II  of 
this  Order  have  not  been  completed 
within  the  eight  (8)  month  period,  all 
respondents  who  are  pulmonologists 
shall  each  divest,  absolutely  and  in  good 
feith,  their  ownership  interest  in 
respondent  Homecare  within  twelve 
(12)  months  from  the  date  this  Order 
becomes  final. 

P/ 

It  Is  Further  Ordered  that  the 
divestitures  required  by  paragraphs  n 
and  ni  of  this  Order  shall  not  be  effected 
by  a  transfer  or  sale,  with  or  without 
valuable  consideration,  to  Home  Oxygen 
&  Medical  Equipment  Company  located 
in  Alameda  County,  California,  or  to  any 
of  its  current  or  former  owners. 

V 

It  Is  Further  Ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  of  this 
Order,  no  respondent  shall  grant  or 
acquire,  with  or  without  valuable 
consideration,  an  ownership  interest  in 
any  entity  engaged  in  the  sale,  rental,  or 
lease  of  oxygen  systems  in  the  relevant 
geographic  market  if,  after  such  grant  or 
acquisition,  more  than  twenty-five  (25) 
percent  of  the  pulmonologists  practicing 
in  the  relevant  geographic  market  would 
be  affiliated  with  the  entity. 


VI 

It  Is  Further  Ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final,  the  individual 
respondedts  shall  notify  the 
Commission  within  thirty  (30)  days  after 
acquiring,  either  directly  or  indirectly, 
or  throu^  any  corpwate  or  other 
device,  any  owner^p  intoest  in  an 
entity  engaged  in  the  sale,  rental,  or 
lease  of  oxygen  systems.  Such 
notification  shall  include: 

(a)  An  idmitification  of  all  owners  of 
the  entity; 

(b)  An  identification  of  any 
pulmonologist  practicing  in  the  entity's 
service  area  or  intended  service  area 
who  has  an  ownership  interest  in  the 
entity; 

(c)  A  list  of  all  pulmonologists 
practicing  in  the  entity’s  service  area  or 
intended  service  area; 

(d)  A  description  of  the  products  or 
services  offer^,  or  to  be  ofiered  by  the 
entity; 

(e)  A  copy  of  the  entity’s  offering 
memorandum  and/or  prospectus;  and 

(f)  An  identification  of  the  entity’s 
location,  including  the  location  of  any 
and  all  of  the  entity’s  parent 
organizations,  and  subsidiaries. 

Respondents  shall  comply  with 
requests  by  the  Commission  stafi  for 
additional  information  within  fifteen 
(15)  days  of  service  of  such  requests. 

Provided,  However,  that  nothing  in 
this  Order  shall  require  notice  for 
acquisitions  of  voting  securities  of  any 
publicly  traded  company  involved  in 
the  sale,  rental,  or  lease  of  oxygen 
systems  unless,  as  a  result  of  such 
acquisition,  the  respondent  would  hold 
more  than  one  (1)  percent  such 
company. 

VZJ 

It  Is  Further  Ordered  that  the 
respondent  Homecare  shall: 

A.  Within  thirty  (30)  days  from  the 
date  this  Order  b^mes  final,  distribute 
a  copy  of  the  Complaint  and  Order  to 
each  managerial  employee; 

B.  For  a  period  of  five  (5)  years  from 
the  date  this  Order  becomes  final, 
distribute  a  copy  erf  the  Complaint  and 
Order  to  each  new  managerial  employee 
within  thirty  (30)  days  of  the  entrance 
of  such  employee  to  employment; 

C.  For  a  period  of  five  (5)  years  from 
the  date  this  Order  beextmes  final, 
distribute  a  copy  of  the  Complaint  and 
Oder  to  each  new  partner  within  thirty 
(30)  days  of  the  entrance  of  such  partner 
to  the  partnership. 

vm 

It  Is  Further  Ordered  that  each 
respondent  shall,  within  sixty  (60)  days 


from  the  date  of  this  Order  beemmee 
final  and  every  sixty  (60)  days  thereafter 
until  it  has  fully  compli^  %vith  the 
provisions  of  paragrairfis  II  and  ID  of 
this  Oder,  submit  a  report  in  writing  to 
the  Commission  setting  forth  in  detail 
the  manner  and  form  in  which  it 
intends  to  cximply,  is  complying,  and 
has  complied  ^th  these  provisiems. 

Such  compllan(»i  reports  shall 
include  a  summary  of  all  contacts  and 
negotiations  with  potential  purchasers 
of  the  ownership  intOTests  to  be  divested 
under  this  Order,  the  identity  and 
address  of  all  such  potential  purchasers, 
and  copies  of  all  written 
communications  to  and  frtnn  such 
potential  purchasers. 

The  respondents  shall  submit  such 
further  written  reports  as  the  staff  of  the 
Commission  may  from  time  to  time 
request  in  writing  to  assure  compliance 
with  this  Order. 

DC 

It  Is  Further  Ordered  that: 

A.  Within  sixty  (60)  da^  from  the 
date  this  Order  l^omes  final,  each 
respondent  shall  file  with  the 
Commission  a  verified  written  report  of 
compliance  with  this  Order; 

B.  One  year  bom  the  date  this  Order 
becomes  final  and  annually  thereafter 
for  nine  (9)  years,  each  respondent  shall 
file  with  the  Commission  a  verified 
written  report  of  compliance  with  this 
Order. 

X 

It  Is  Further  Ordered  that  respondent 
Homecare,  upon  written  request  of  the 
staff  of  the  Federal  Trade  C^mission, 
made  to  Homecare,  fm  the  purpose  of 
determining  or  securing  compliance 
with  this  Ch^r,  and  sui^ect  to  any 
legally  recognized  privilege,  shall 
permit  duly  authorized  representatives 
of  the  Commisskm: 

A.  Reasonable  access  during 
Homecare's  office  hotirs.  In  the  presence 
of  counsel,  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  reports, 
ai>d  o^r  records  and  documents  in 
Homecare’s  possession  or  control  that 
relate  to  any  matter  contained  in  this 
Order;  and 

B.  An  opportunity,  subject  to 
Homecare’s  reasonable  convenience,  to 
interview  general  partners  or  employees 
of  Homecare,  who  may  have  counsel 
present,  regarding  suefi  matters. 

XI 

It  Is  Further  Ordered  that  respondent 
Homecare  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
consummation  of  an  organizational 
change,  such  as  dissolution,  assignment 
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or  sale  resulting  in  the  emergence  of  a 
successor  organization,  or  any  other 
change  in  the  organization  that  may 
affect  compliance  with  the  obligations 
arising  out  of  the  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  l^blic  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Homecare  Oxygen 
and  Medical  Equipment  Company 
(“Homecare  Oxygen’*),  a  California 
partnership,  and  its  investor 
pulmonologists,  individually  and  as 
partners  in  the  company. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  horn  the  agreement  and  take 
other  appropriate  action  or  make  ftnal 
the  agreement’s  proposed  order. 

This  matter  concerns  the  allegedly 
anticompetitive  conduct  of  a  durable 
medical  equipment  (“DME’’)  company 
located  in  Contra  Costa  County, 
California.  'The  Commission’s  complaint 
charges  that  respondents  engaged  in 
unfair  methods  of  competition  in  the 
market  for  home  oxygen  systems,  a  type 
of  DME  used  by  patients  suffering  horn 
pulmonary  disorders.  Specifically,  the 
complaint  alleges  that  Homecare 
Oxygen  aggregated  approximately  sixty 
(60)  percent  of  the  most  prominent 
pulmonologists  practicing  in  the 
relevant  geographic  market  as  partners 
in  the  company.  Because 
pulmonologists  have  the  ability  to 
influence  the  choice  of  oxygen  systems 
suppliers  to  service  patients  needing 
oxygen  at  home,  Homecare  Oxygen  was 
able  to  acquire  and  maintain  market 
power  in  the  relevant  market. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  fitim  engaging  in  similar 
acts  or  practices  in  the  future.  To 
remedy  the  respondent’s  current 
anticompetitive  impact  on  the  market, 
the  proposed  order  requires  that  a 
certain  percentage  of  Homecare 
Oxygen’s  investor  pulmonologists  divest 
their  ownership  interests  in  the 
company.  The  proposed  order  requires 
only  a  partial  divestiture  so  that  any 
possible  quality  of  care  benefits  from 
pulmonologists  involvement  in  the 
company  would  remain  intact.  ’The 
order  also  contains  prospective  relief, 
preventing  the  respondents  from 


granting  or  acquiring  an  ownership 
interest  in  an  oxygen  systems  company 
that  would  create  similar  antitrust 
concerns  in  the  future. 

Part  I  of  the  proposed  order  consists 
of  definitions  necessary  to  interpret  and 
implement  the  provisions  that  follow. 
Part  n  of  the  proposed  order  requires 
that  as  many  of  the  investor 
pulmonologists  as  are  necessary  divest 
their  interests  in  Homecare  Oxygen  such 
that  no  greater  than  twenty-five  percent 
of  the  pulmonologists  practicing  in  the 
relevant  geographic  market  are  affiliated 
with  Homecare  Oxygen.  This  partial 
divestiture  is  designed  to  diffuse 
Homecare  Oxygen’s  power  over  oxygen 
referrals.  'The  twenty-five  percent 
threshold  was  chosen  to  prevent 
Homecare  Oxygen  from  maintaining  a 
captive  source  of  referrals  large  enough 
to  confer  market  power.  This  percentage 
affords  some  “fencing-in  relief’  to 
account  for  the  fact  that  Homecare 
Oxygen’s  partnership  included  many  of 
the  most  prominent  pulmonologists  in 
the  area,  including  many  of  the  medical 
directors  of  the  respiratory  therapy 
departments  of  the  largest  private 
hospitals  located  in  the  relevant 
geographic  market.  Finally,  this 
provision  requires  the  respondents  to 
accomplish  the  necessary  divestiture 
within  eight  months. 

To  ensure  that  the  partial  divestiture 
occurs.  Part  III  of  the  proposed  order 
requires  a  total  divestiture  by  the 
Homecare  Oxygen  pulmonologists  if  the 
partial  divestiture  is  not  completed 
within  eight  months.  Part  IV  of  the 
proposed  order  specifies  that  the 
divestitures  required  by  parts  II  and  ni 
cannot  be  fulfilled  by  any  sale  or 
transfer  to  Home  Oxygen  and  Medical 
Equipment  Company,  a  DME  company 
located  in  Alam^a  County,  California. 
This  company,  located  in  a  neighboring 
county,  has  allegedly  engaged  in  similar 
acts  and  practices  as  those  alleged 
against  Homecare  Oxygen,  and  is  the 
subject  of  a  similar  proposed  order. 

Part  V  of  the  proposed  order  contains 
prospective  relief.  This  provision 
prevents  the  respondents  from  selling  or 
acquiring  an  interest  in  any  oxygen 
systems  company  if  such  transaction 
would  cause  more  than  twenty-five 
percent  of  the  pulmonologists  who 
practice  in  the  area  to  be  affiliated  with 
the  company.  This  provision  will 
prevent  the  respondents  firom  forming  a 
new  oxygen  company  which  would 
have  market  power  over  oxygen  referrals 
in  the  relevant  geographic  market. 

Part  VI  of  the  proposed  order  is  a 
notification  provision  which  requires 
the  proposed  respondents  to  notify  the 
Commission  when  they  acquire  an 
interest  in  an  oxygen  systems  company. 


In  the  absence  of  this  provision,  the 
proposed  respondents  would  be  free  to 
enter  into  similar  structural 
arrangements  in  other  areas  of  the 
country.  'This  provision  is  necessary  to 
notify  the  Commission  of  other 
physician  joint  ventures  which  may  be 
structured  by  the  respondents  to  create 
market  power  in  an  oxygen  systems 
market. 

Part  VII  of  the  proposed  order  requires 
Homecare  Oxygen  to  give  a  copy  of  the 
complaint  and  order  to  current  and 
future  managerial  employees,  and  to 
new  partners.  'The  remaining  parts  of 
the  proposed  order  are  standainl 
reporting  provisions  designed  to  ensure 
that  the  proposed  respondents  comply 
with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  propos^  order  or  to 
modify  in  any  way  their  terms. 

Agreement  Containing  Consent  Order 

In  the  Matter  of  Home  Oxygen  ft  Medical 
Equipment  Co.,  a  limited  partnership, 
Mitchell  P.  Tarkoff,  M.D.,  Revels  M.  Cayton, 
M.D.,  Robert  1.  Deutsch,  M.D..  Leland  G. 
Dobbs,  M.D.,  Fredric  N.  HersUowdtz,  M.D., 
Jerrold  A.  Kram,  M.D.,  R.  Wayne  Mall,  M.D., 
Richard  A.  Nusser,  M.D..  Joel  H.  Richer!, 

M. D.,  John  E.  Sailer,  M.D.,  Herbert  M.  Schub, 

N. D.,  Jamil  S.  Sulieman,  M.D.,  and  T.  Craig 
Williams,  M.D.,  individually,  and  as 
partners,  trading  and  doing  business  as  Home 
Oxygen  ft  Medical  Equipment  Company. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Home 
Oxygen  ft  Medical  Equipment  Co.,  a 
limited  partnership,  Mitchell  P.  Tarkoff, 
M.D.,  Revels  M.  Cayton,  M.D.,  Robert  I. 
Deutsch,  M.D.,  Leland  G.  Dobbs,  M.D., 
Fredric  N.  Herskowitz,  M.D.,  Jerrold  A. 
Kram.  M.D..  R.  Wayne  Mall.  M.D.. 
Richard  A.  Nusser,  M.D.,  Joel  H.  Richert, 
M.D.,  John  E.  Sailer,  M.D.,  Herbert  M. 
Schub.  M.D.,  Jamil  S.  Sulieman,  M.D.. 
and  T.  Craig  Williams,  M.D.. 
individually,  and  as  partners,  trading 
and  doing  business  as  Home  Oxygen  ft 
Medial  Equipment  Company 
(collectively  “proposed  respondents”), 
and  it  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to 
remedy  the  acts  and  practices  being 
investigated. 

It  Is  Hereby  A^-eed  by  and  between 
proposed  respondents  and  their  duly 
authorized  attorneys  and  coiuisel  for  the 
Federal  Trade  Commission 
(“Commission”)  that: 

1.  Proposed  respondent  Home  Oxygen 
ft  Medical  Equipment  Co.  (hereinafter 
“Home  Oxygen”)  is  a  limited 
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partnership  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  CaUfomia.  It  has 
its  principal  place  of  business  at  2456 
Verna  Court,  San  Leandro,  California, 
94577, 

2.  Proposed  respondent  Mitchell  P. 
Tarkoff,  M.D.,  is  an  individual  who  has 
been,  and  is  now,  a  general  partner  of 
Home  Oxygen.  His  place  of  business  is 
located  at  350  30th  Street,  suite  526, 
Oakland,  California  94609. 

3.  Proposed  respondent  Revels  M. 
Cayton,  M.D.,  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  400  29th  Street,  suite  419, 
Oakland.  California  94609. 

4.  Proposed  respondent  Robert  I. 
Deutsch,  M.D..  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  2070  Clinton  Avenue, 
Almeda,  California  94051. 

5.  Proposed  respondent  Leland  G. 
Dobbs.  M.D.,  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  350  30th  Street,  suite  520, 
Oakland,  California  94609. 

6.  Proposed  respondent  Fredric  N. 
Herskowitz,  M.D.,  is  an  individual  who 
has  been,  and  is  now,  a  limited  partner 
in  Home  Oxygen.  His  place  of  business 
is  located  at  350  30th  Street,  suite  520, 
Oakland.  California  94609. 

7.  Proposed  respondent  Jerrold  A. 
Kram,  M.D.,  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  350  30th  Street,  suite  520, 
Oakland,  California  94609. 

8.  Proposed  respondent  R.  Wayne 
Mall,  M.D.,  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  2000  Mowry  Avenue, 
Fremont.  California  94538. 

9.  Proposed  respondent  Richard  A. 
Nusser,  M.D..  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  365  Hawthorne  Avenue,  suite 
202,  Oakland,  California  94609. 

10.  Proposed  respondent  Joel  H. 
Richert,  M.D.,  is  an  individual  who  has 
been,  and  is  now.  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  2557  Mowry  Avenue,  suite 
12,  Fremont.  California  94538. 

11.  Proposed  respondent  John  E. 
Sailer,  M.D.,  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business 
was  located  at  13851  East  14th  Street, 
suite  302,  San  Leandro,  California 
94578. 

12.  Proposed  respondent  Herbert  M. 
Schub,  M.D.,  is  an  individual  who  has 


been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  2070  Clinton  Avenue. 

Alameda,  California  94501. 

13.  Proposed  respondent  Jamil  S. 
Sulieman,  M.D.,  is  an  individual  who 
has  been,  and  is  now,  a  limited  partner 
in  Home  Oxygen.  His  place  of  business 
is  located  at  550  South  Beretania  Street, 
Honolulu.  Hawaii  96813. 

14.  Proposed  respondent  T.  Craig 
Williams,  M.D.,  is  an  individual  who 
has  been,  and  is  now.  a  limited  partner 
in  Home  Oxygen.  His  place  of  business 
is  located  at  13851  East  14th  Street, 
suite  302,  San  Leandro,  California 
94578. 

15.  Proposed  respondents  admit  all 
the  Jurisdictional  facta  set  forth  in  the 
draft  of  Complaint  here  attached. 

16.  ProposM  respondents  waive; 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and  • 
conclusions  of  law; 

(c)  Ail  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement:  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

17.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  hy  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

18.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  Jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  Complaint  here  attached. 

19.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondents,  (1)  issue  its  Complaint 
corresponding  in  form  and  substance 
Mrith  the  draft  of  Complaint  here 
attached  and  its  decision  containing  the 


following  Order  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  Complaint  and  dedsion  containing 
the  agreed-to  Order  to  proposed 
respondents  at  their  addroMes  as  stated 
in  ^is  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agremnent, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

20.  Proposed  respondents  have  read 
the  proposed  Complaint  and  Order 
contemplated  hereby.  They  understand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order.  The 
proposed  respondents  further 
understand  that  they  may  be  liable  for 
dvil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

I 

As  used  in  this  Order,  the  following 
definitions  shall  apply: 

A.  “Durable  medical  equipment”  or 
“DME”  means  medical  equipment  sold, 
rented,  or  leased  to  customers  for  home 
use.  DME  includes,  but  is  not  limited  to. 
ambulatory  aids,  wheelchairs,  walkers, 
hospital  b^s,  commodes  and 
respiratory  therapy  equipment,  such  as 
oxygen  systems.  “DK^”  encompasses 
all  aspects  of  supplying  DME,  including, 
but  not  limited  to,  delivering  and 
servicing  the  equipment,  and  rendering 
accompanying  services  to  customers. 

B.  “Oxygen  systems”  means  DME 
used  to  service  individuals  who  are 
unable  to  obtain  adequate  oxygen 
through  independent  breathing.  Oxygen 
systems  include,  but  are  not  limited  to, 
oxygen  gas  contained  in  tanks;  liquid 
oxygen  stored  in  reservoirs  and  smaller, 
portable  containers;  and  electrically- 
operated  oxygen  concentrators.  “Oxygen 
systems”  encompasses  all  aspects  of 
supplying  these  oxygen  systems, 
including,  but  not  limited  to,  delivering 
and  servicing  the  eouipment,  supplying 
oxygen  content,  and  rendering 
accompanying  service  to  customers. 
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C.  “Hospital"  means  a  health  fedlity, 
other  than  a  fedmelly-owned  facility, 
having  a  duly  organized  governing  body 
with  overall  administrative  and 
professional  responsibility  and  an 
organized  profeMional  staff  that 
provides  24-hour  inpatient  care,  and 
whose  primary  function  is  to  provide 
inpatient  services  for  medical  diagnosis, 
treatment,  and  care  of  physically  injured 
or  sick  persons  with  short-term  or 
episodic  health  prd>lems  or  infirmities. 
“Hospital"  includes  any  affiliate, 
subsidiary,  or  partnership  in  which  the 
hospital  holds  a  ten  (10)  percent  or 
greater  interest. 

D.  “Medical  Professional"  means  any 
individual  who  is  licensed  by  the  State 
of  California  as  a  Medical  Doctor. 

E.  “Pulmonologist"  means  a  medical 
professional  who  specializes  in  the 
diagnosis  and  treatment  of  pulmonary 
disease,  regardless  of  whetW  the 
medical  professional  has  been  certified 
as  a  specialist  in  pulmonary  disease. 
“Pulmonologist"  does  not  include 
medical  professionals  who  specialize  in 
the  diagnosis  and  treatment  of  patients 
who  would  not  use  the  type  of  oxygen 
systems  defined  herein,  such  as  patients 
sufiering  from  allergies  and  pediatric 
patients  requiring  oxygen  systems 
specially  design^  for  children. 

F.  “Practicing"  means  having  staff 
privileges,  including,  but  not  limited  to, 
active  or  courtesy  staff  privileges,  at  any 
hospital. 

G.  “Relative"  means  an  individual 
who  is  related  to  the  individual,  as 
father,  mother,  son,  daughter,  brother, 
sister,  uncle,  aunt,  great  aunt,  great 
imcle,  first  cousin,  nephew,  niece, 
husband,  wife,  grandfather, 
grandmother,  grandson,  granddaughter, 
father-in-law,  mother-in-law,  son-in- 
law,  daughter-in-law,  brother-in-law, 
sister-in-law,  stepfather,  stepmother, 
stepson,  stepdaughter,  stepbrother, 
stepsister,  half-brother,  half-sister,  or 
who  is  the  grandfather  or  grandmother 
of  the  spouse  of  the  individual. 

H.  “C)wn"  or  “Ownership  interest" 
means  any  and  all  stock,  share,  capital, 
equity  or  other  interest,  asset,  property, 
license,  lease,  or  other  right  or  privilege, 
tangible  or  intangible,  whether  obtained 
or  held,  directly  or  indirectly,  through 
any  relative,  employee  or  agent,  or 
through  any  corporate  or  other  device. 

I.  “Affiliated  with"  means  having  an 
ownership  interest  in  the  entity  or  being 
a  member  of  the  same  group  practice  as 
an  investor  in  the  entity. 

J.  “Relevant  geographic  market" 
means  Alameda  County,  California, 
excluding  the  south-east  portion  of 
Alameda  Coimty  referred  to  as  the  “Tri- 
Valley"  area.  The  Tri-Valley  area 


includes  the  cities  of  Livwrmore,  Dublin 
and  Pleasanton. 

K.  “Service  Area"  means  the 
geographic  area  in  which  an  entity 
engages  in  the  sale,  rental,  or  lease  of 
oxygen  systems. 

n 

It  Is  Ordered  that,  within  eight  (8) 
months  from  the  date  this  Oder 
becomes  final,  as  many  of  the 
pulmonolf^ist  respondents  as  are 
necessary  divest,  absolutely  and  in  good 
faith,  their  ownership  interests  in  Home 
Oxygen  such  that  no  greater  than 
twenty-five  (25)  percent  of  the 
pulmonologists  practicing  in  the 
relevant  geographic  marii^  are  affiliated 
with  Home  Ox)^n.  Any  divestiture 
piirsuant  to  this  provision  must  comply 
with  the  provision  of  paragraph  IV  of 
this  Order. 

m 

It  is  Further  Ordered  that,  if  the 
divestitures  required  by  Paragraph  n  of 
this  Order  have  not  been  completed 
within  the  eight  (8)  month  period,  all 
respondents  who  are  pulmonologists 
shall  each  divest,  absolutely  and  in  good 
faith,  their  ownership  interest  in 
respondent  Home  O^gen  within  twelve 
(12)  months  from  the  date  this  Order 
becomes  final. 

IV 

It  Is  Further  Ordered  that  the 
divestitures  required  by  Paragraphs  n 
and  in  of  this  Order  shall  not  be  effected 
by  a  transfer  or  sale,  with  or  without 
valuable  consideration,  to  Homecare 
Oxygen  &  Medical  Equipment  Company 
located  in  Contra  Costa  County, 
California,  or  to  any  of  its  current  or 
former  owners. 

V 

It  Is  Further  Ordered  that,  for  a  period 
of  ten  (10)  years  frnm  the  date  of  tins 
Order,  no  respondent  shall  grant  or 
acquire,  with  or  without  valuable 
consideration,  an  ownership  interest  in 
any  entity  engaged  in  the  sale,  rental,  or 
lease  of  oxygen  systems  in  the  relevant 
geographic  market  if.  after  such  grant  or 
acquisition,  more  thw  twenty-five  (25) 
percent  of  the  pulmonologists  who 
practice  in  the  relevant  geographic 
market  would  be  affiliated  with  the 
entity. 

VI 

It  Is  Further  Ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final,  the  individual 
respondents  shall  notify  the 
Commission  within  thirty  (30)  days  after 
acquiring,  either  directly  or  indir^ly, 
or  throu^  any  corporate  or  other 


device,  any  ownership  interest  in  an 
entity  engaged  in  the  sale,  rental,  or 
lease  of  oxygen  systems,  ^ch 
notification  shall  include: 

(a)  An  identificaticm  of  all  owners  of 
the  entity; 

(b)  An  identification  of  any 
pulmonologist  practicing  in  the  entity’s 
service  area  or  intended  service  area 
who  has  an  ownership  interest  in  the 
entity; 

(c)  A  list  of  all  pulmonologists  who 
practice  in  the  entity’s  service  area  or 
intended  service  area; 

(d)  A  description  of  the  products  or 
services  offer^,  or  to  be  offered  by  the 
entity; 

(e)  A  copy  of  the  entity’s  offering 
memorandum  and/or  prospectus;  and 

(f)  An  identificati<m  of  the  Mitify’s 
location,  including  the  location  of  any 
and  all  of  the  entity’s  parent 
organizations,  and  subsidiaries. 

Respondents  shall  comply  with 
requests  by  the  Commission  staff  for 
additional  information  within  fifteen 
(15)  days  of  service  of  such  reouests. 

l^vided.  However,  that  notning  in 
this  order  shall  require  notice  for 
acquisitions  of  voting  securities  of  any 
publicly  traded  company  involved  in 
the  sale,  rental,  or  lease  of  oxygen 
systems  unless,  as  a  result  of  such 
acquisition,  the  respondent  would  hold 
more  than  one  (1)  percent  of  such 
company. 

vn 

It  Is  Further  Ordered  that  the 
respondent  Home  Oxygen  shall: 

A.  Within  thirty  (30)  days  from  the 
date  this  Order  b^mes  fffial,  distribute 
a  copy  of  the  Complaint  and  Order  to 
each  managerial  employee; 

B.  For  a  period  of  five  (5)  years  from 
the  date  this  Order  becomes  final, 
distribute  a  copy  of  the  Complaint  and 
Order  to  each  new  managerial  employee 
within  thirty  (30)  days  of  the  entrance 
of  such  employee  to  employment; 

C.  For  a  period  of  five  (5)  years  from 
the  date  this  Order  becomes  final, 
distribute  a  copy  of  the  Complaint  and 
Order  to  each  new  partner  within  thirty 
(30)  days  of  the  entrance  of  such  partner 
to  the  partnership. 

vm 

It  Is  Further  Ordered  that  each 
respondent  shall,  within  sixty  (60)  days 
from  the  date  this  Order  becomes  final 
and  every  sixty  (60)  days  thereafter  until 
it  has  fully  complied  with  the 
provisions  of  Paragraphs  n  and  IQ  of 
this  Order,  submit  a  report  in  writing  to 
the  Commission  setting  forth  in  detail 
the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  and 
has  complied  with  these  provisions. 
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Such  compliance  reports  shall 
include  a  summary  of  all  contacts  and 
negotiations  with  potential  purchasers 
of  the  ownership  interests  to  be  divested 
under  this  Order,  the  identity  and 
address  of  all  such  potential  purchasers, 
and  copies  of  all  Mrritten 
communications  to  and  from  such 
potential  purchasers. 

The  respondents  shall  submit  such 
further  written  reports  as  the  staff  of  the 
Commission  may  from  time  to  time 
request  in  writing  to  assure  compliance 
with  this  Order. 

IX 

A  Is  Further  Ordered  that: 

A.  Within  sixty  (60)  days  from  the 
date  this  Order  l^omes  final,  each 
respondent  shall  file  with  the 
Commission  a  verified  written  report  of 
compliance  with  this  Order; 

B.  One  year  ficm  the  date  this  Order 
becomes  final  and  annually  thereafter 
for  nine  (9)  years,  each  respondent  shall 
file  with  the  Commission  a  verified 
written  report  of  compliance  with  this 
Order. 

X 

It  Is  Further  Ordered  that  respondent 
Home  Oxygen,  upon  written  request  of 
the  staff  of  the  F^eral  Trade 
Commission,  made  to  Home  Oxygen,  for 
the  purpose  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  shall 
permit  duly  authorized  representatives 
of  the  Commission: 

A.  Reasonable  access  during  Home 
Oxygen’s  office  hours,  in  the  presence  of 
counsel,  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  reports,  and  other  records 
and  documents  in  Home  Oxygen’s 
possession  or  control  that  relate  to  any 
matter  contained  in  this  Order;  and 

B.  An  opportunity,  subject  to  Home 
Oxygen’s  reasonable  convenience,  to 
interview  general  partners  or  employees 
of  Home  C^gen,  who  may  have 
counsel  present,  regarding  such  matters. 

XI 

It  Is  Further  Ordered  that  respondent 
Home  Oxygen  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  organizational  change,  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
organization,  or  any  other  change  in  the 
organization  that  may  afiect  compliance 
with  the  obligations  arising  out  of  the 
Order. 

Analysis  trf' Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 


approval,  to  a  proposed  consent  order 
fram  respondents  Home  Oxygen  and 
Medical  Equipment  Company  (’’Home 
Oxygen”),  a  California  partner^p,  and 
thirteen  of  its  investor  pulmonologists, 
individually  and  as  papers  in  the 
company.  Home  Oxygen’s  remaining 
pulmonologist  investors  agreed  to  a 
separate,  but  virtually  identical, 
proposed  consent  order  with  the  caption 
"Certain  Home  Oxygen 
Pulmonologists.” 

The  proposed  consent  orders  have 
been  plac^  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Conunents  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  die  agreements  and 
the  comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreements  and  take  other  appropriate 
action  or  make  final  the  agreements’ 
proposed  orders. 

Inis  matter  concerns  the  allegedly 
anticompetitive  conduct  of  a  durable 
medical  equipment  ("DME”)  company 
located  in  Alameda  County,  California. 
The  Commission’s  complaints  charge 
that  respondents  engag^  in  unfair 
methods  of  competition  in  the  market 
for  home  oxygen  systems,  a  type  of  DME 
used  by  patients  suffering  from 
pulmonary  disorders.  Specifically,  the 
complaints  allege  that  Home  Oxygen 
aggregated  approximately  sixty  (60) 
percent  of  the  most  prominent 
pulmonologists  practicing  in  the 
relevant  geographic  market  as  partners 
in  the  company.  Because 
pulmonologists  have  the  ability  to 
influence  the  choice  of  oxygen  systems 
suppliers  to  service  patients  needing 
oxygen  at  home.  Home  Oxygen  was  able 
to  acquire  and  maintain  market  power 
in  the  relevant  market. 

The  proposed  consent  orders  contain 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  or  practices  in  the  future.  To 
remedy  the  respondent’s  current 
anticompetitive  impact  on  the  market, 
the  proposed  orders  require  that  a 
certain  percentage  of  Home  Oxygen’s 
investor  pulmonologists  divest  their 
ownership  interests  in  the  company. 
The  proposed  orders  require  only  a 
partial  divestiture  so  that  any  possible 
quality  of  care  benefits  finm 
pulmonologist  involvement  in  the 
company  would  remain  intact.  The 
orders  also  contain  prospective  relief, 
preventing  the  respondents  from 
granting  or  acquiring  an  ownership 
interest  in  an  oxygen  systems  company 
that  would  create  similar  antitrust 
concerns  in  the  future. 


Part  I  of  the  proposed  order  against 
Home  Oxygen  and  its  thirteen  investor 
pulmonolgists  consists  of  definitions 
necessary  to  interpret  and  implement 
the  provisions  that  follow.  Part  n  of  the 
proposed  order  requires  that  as  many  of 
the  investor  pulmonologists  as  are 
necessary  divest  their  interests  in  Home 
Oxygen  such  that  no  neater  than 
twenty-five  percent  of  the 
pulmonologists  practicing  in  the 
relevant  geographic  market  are  affiliated 
with  Home  Ox^^en.  This  partial 
divestiture  is  designed  to  diffuse  Home 
Oxygen’s  power  over  oxygen  referrals. 
The  twenty-five  percent  threshold  was 
chosen  to  prevent  Home  Oxygen  from 
maintaining  a  captive  source  of  referrals 
lar^e  enou^  to  confer  market  power. 
This  percentage  affords  some  "fencing- 
in  relief’  to  account  for  the  fact  that 
Home  Oxygen’s  partnership  included 
many  of  the  most  prominent 
pulmonologists  in  the  area,  including 
many  of  the  medical  directors  of  the 
respiratory  therapy  departments  of  the 
largest  private  hospitals  located  in  the 
relevant  geographic  maiicet.  Finally,  this 
provision  requires  the  respondents  to 
accomplish  the  necessary  divestiture 
within  eight  months. 

To  ensiue  that  the  partial  divestiture 
occurs,  Part  IB  of  the  proposed  order 
requires  a  total  divestiture  by  the  Home 
0>^gen  pulmonologists  if  the  partial 
divestiture  is  not  completed  within 
eight  months.  Part  IV  of  the  proposed 
oi^er  specifies  that  the  divestitures 
required  by  parts  n  and  IB  cannot  be 
fulfilled  by  any  sale  or  transfer  to 
Homecare  Oxygen  and  Medical 
Equipment  Company,  a  DME  company 
located  in  Contra  CcMta  County. 
California.  This  company,  located  in  a 
neighboring  county,  has  allegedly 
engaged  in  similar  acts  and  practices  as 
those  alleged  a^inst  Home  Oxygen,  and 
is  the  subject  of  a  similar  propo^ 
order. 

Part  V  of  the  proposed  order  contains 
prospective  relief.  This  provisions 
prevents  the  respondent  finm  selling  or 
acquiring  an  interest  in  any  oxygen 
systems  company  if  such  transaction 
would  cause  more  than  twenty-five 
percent  of  the  pulmonologists  who 
practice  in  the  area  to  be  affiliated  with 
the  company.  This  provision  wiU 
prevent  the  responaents  from  forming  a 
new  oxygen  company  which  would 
have  market  power  over  oxygen  referrals 
in  the  relevant  geographic  market. 

Part  VI  of  the  proposed  order  is  a 
notification  provision  which  requires 
the  proposed  respondents  to  notify  the 
Commission  when  they  acquire  an 
interest  in  an  oxygen  systems  company. 
In  the  absence  of  this  provision,  the 
proposed  respondents  would  be  free  to 
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enter  into  similar  structural 
arrangements  in  other  areas  of  the 
country.  This  provision  is  necessary  to 
notify  the  Commission  of  other 
physician  joint  ventures  which  may  be 
structured  by  the  respondents  to  create 
market  power  in  an  oxygen  systems 
market. 

Part  VII  of  the  proposed  order  requires 
Home  Oxygen  to  give  a  copy  of  the 
complaint  and  order  to  ciurrent  and 
future  managerial  employees,  and  to 
new  partners.  The  remaining  parts  of 
the  proposed  orders  are  standard 
reporting  provisions  designed  to  ensure 
that  the  proposed  respondents  comply 
with  the  order. 

The  proposed  order  relating  to  the 
remaining  pulmonologist  investors, 
captioned  “Certain  Home  Oxygen 
Pulmonologists,"  is  virtually  identical 
to  the  order  described  above.  The 
material  difference  in  the  two  orders 
relates  only  to  the  divestiture  provision. 
The  divestiture  provision  in  the 
proposed  order  against  “Certain  Home 
Oxygen  Pulmonologists”  requires  that 
all  four  of  these  investor  pulmonologists 
divest  their  ownership  interests  in 
Home  Oxygen  only  if  the  twenty-five 
percent  threshold  has  not  already  been 
met  pursuant  to  the  divestiture 
provision  in  Part  II  of  the  proposed 
order  against  Home  Oxygen,  et  al. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 

Agreement  Containing  Consent  Order 

In  the  Matter  of;  Certain  Home  Oxygen 
Pulmonologists,  Barry  R.  Horn,  M.D..  Alan 
Lifshay,  M.D.,  Gerald  L.  Meyers,  M.D.,  Oscar 
R.  Scherer,  M.D.,  individually  and  as  limited 
partners  in  a  business  known  as  Home 
Oxygen  ft  Medical  Equipment  Company. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Barry  R. 
Horn,  M.D.,  Alan  Lifshay,  M.D.,  Gerald 

L.  Meyers,  M.D.,  and  Oscar  R.  Scherer. 

M. D..  individuedly  and  as  limited 
partners,  in  a  business  known  as  Home 
Oxygen  &  Medical  Equipment  Company 
(collectively  “proposed  respondents"), 
and  its  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to 
remedy  the  acts  and  practices  being 
investigated. 

It  is  Hereby  Agreed  by  and  between 
proposed  respondents  and  their  duly 
authorized  attorneys  and  counsel  for  the 
Federal  Trade  Commission 
(“Commission”)  that: 

1.  Proposed  respondent  Barry  R. 

Horn,  M.D..  is  an  individual  who  has 


been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  3001  Colby  Street.  Berireley, 
California  94705. 

2.  Proposed  respondent  Alan  Lifshay, 
M.D.,  is  an  individual  who  has  been, 
and  is  now,  a  limited  partner  in  Home 
Oxygen.  His  place  of  business  is  located 
at  3001  Colby  Street,  Berkeley, 

California  94705. 

3.  Proposed  respondent  Gerald  L 
Meyers,  M.D.,  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  3001  Colby  Street,  Berkeley, 
California  94705. 

4.  Proposed  respondent  Oscar  R. 
Scherer,  M.D.,  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  ousiness  is 
located  at  3001  Colby  Street,  Berkeley, 
California  94705. 

5.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint  here  attached. 

6.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

7.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

8.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  Complaint  here  attached. 

9.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 


may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  Complaint 
corresponding  in  fc«m  and  substance 
with  the  draft  of  Complaint  here 
attached  and  its  decision  containing  the 
following  Order  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  Whmi  so 
entered,  the  Order  shall  have  the  same 
force  and  efiect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  Complaint  and  decision  containing 
the  agreed-to  Order  to  proposed 
respondents  at  their  addrcMSses  as  stated 
in  ^is  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  'The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

10.  Proposed  respondents  have  read 
the  proposed  Complaint  and  Order 
contemplated  heiwy.  They  tmderstand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order.  The 
proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

I 

As  used  in  this  Order,  the  following 
definitions  shall  apply: 

A.  “Home  Oxygen  &  Medical 
Equipment  Company”  or  “Home 
Oxygen”  is  a  limited  partnership 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  California.  It  has  its  principal 
place  of  business  at  2456  Verna  Court, 
San  Leandro,  California  94577. 

B.  “Durable  medical  equipment”  or 
“DME”  means  medical  equipment  sold, 
rented,  or  leased  to  customers  for  home 
use.  DME  includes,  but  is  not  limited  to. 
ambulatory  aids,  wheelchairs,  walkers, 
hospital  beds,  commodes  and 
respiratory  therapy  equipment,  such  as 
oxygen  systems.  “DNffi”  encompasses 
all  aspects  of  supplying  DME.  including, 
but  not  limited  to,  delivering  and 
servicing  the  equipment,  and  rendering 
accompanying  services  to  customers. 

C.  “Oxygen  systems”  means  DME 
used  to  service  individuals  who  are 
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unable  to  obtain  adequate  oxygen 
through  independent  breathing.  Oxygen 
systems  include,  but  are  not  limited  to. 
oxygen  gas  contained  in  tanks:  liquid 
oxygen  stored  in  reservoirs  and  smaller, 
portable  containers;  and  electrically* 
operated  oxygen  concentrators.  “Osrogen 
systems”  encompasses  all  aspects  of 
supplying  these  oxygen  systems, 
including,  but  not  lifted  to,  delivering 
and  servicing  the  eouipment,  supplying 
oxygen  content,  and  rendering 
accompanying  services  to  customers. 

D.  "Hospitm”  means  a  health  facility, 
other  than  a  federally-owned  facility, 
having  a  duly  organized  governing  bcxly 
with  overall  administrative  and 
professional  responsibility  and  an 
organized  professional  st^  that 
provides  24-hour  inpatient  care,  and 
whose  primary  function  is  to  provide 
inpatient  services  for  medical  diagnosis, 
treatment,  and  care  of  physically  injiired 
or  sick  persons  with  short-term  or 
episodic  health  problems  or  infirmities. 
“Hospital”  includes  any  affiliate, 
subsidiary,  or  partnership  in  which  the 
hospital  holds  a  ten  (10)  percent  or 
greater  interest. 

E.  “Medical  Professional”  means  any 
individual  who  is  licensed  by  the  State 
of  California  as  a  Medical  Doctor. 

F.  “Pulmonologist”  means  a  medical 
professional  who  specializes  in  the 
diagnosis  and  treatment  of  pulmonary 
disease,  regardless  of  whether  the 
medical  professional  has  been  certified 
as  a  specialist  in  pulmonary  disease. 
“Pulmonologist”  does  not  include 

^medical  professionals  who  specialize  in 
the  diagnosis  and  treatment  of  patients 
who  would  not  use  the  type  of  oxygen 
systems  defined  herein,  such  as  patients 
suffering  from  allergies  and  pediatric 
patients  requiring  oxygen  systems 
specially  design^  for  children. 

G.  “Practicing”  means  having  staff 
privileges,  including  but  not  limited  to. 
active  or  courtesy  stafi  privileges,  at  any 
hospital. 

H.  “Relative”  means  an  individual 
who  is  related  to  the  individual,  as 
father,  mother,  son.  daughter,  brother, 
sister,  uncle,  aunt,  great  aunt,  great 
uncle,  first  cousin,  nephew,  nidCe, 
husband,  wife,  grandfather, 
grandmother,  grandson,  granddaughter, 
father-in-law,  mother-in-law,  son-in- 
law,  daughter-in-law,  brother-in-law, 
sister-in-law,  stepfather,  stepmother, 
stepson,  stepdaughter,  stepbrother, 
stepsister,  half-brother,  half-sister,  (» 
who  is  the  grandfather  or  grandmother 
of  the  spouse  of  the  individual. 

I.  “Own”  or  “Ownership  interest” 
means  any  and  all  stock,  ^are,  capital, 
equity  or  other  interest,  asset,  property, 
license,  lease,  or  other  right  or  privilege, 
tangible  or  intangible,  whether  obtained 


or  held,  directly  or  indirectly,  through 
any  relative,  employee  or  ag«it.  or 
through  any  corporate  or  omer  device. 

).  “Affiliated  with”  means  having  an 
ownership  inforest  in  the  entity  or  ming 
a  member  of  the  same  group  practice  as 
an  investor  in  the  entity. 

K.  “Relevant  geographic  market” 
means  Alameda  County,  California, 
excluding  the  south-east  portion  of 
Alameda  Cotmty  reforred  to  as  the  “Tri- 
Valley”  area.  The  Tri-Valley  area 
includes  the  cities  of  Livermore,  Dublin 
and  Pleasanton. 

L  “Service  Area”  means  the 
geographic  area  in  which  an  entity 
engages  in  the  sale,  rental,  or  lease  of 
oxygen  systems. 

n 

It  Is  Ordered  that  all  respondents  shall 
each  divest,  absolutely  and  in  good 
faith,  their  ownership  interest  in  Home 
Oxygen  within  twelve  (12)  months  from 
the  date  this  Order  becomes  final.  Any 
divestiture  pursuant  to  this  provision 
must  comply  with  the  provisions  of 
Paragraphs  ffi  and  IV  of  this  Order. 

Provided,  However,  that  no  such 
divestitiire  is  required  if,  within  eight 
(8)  months  from  the  date  this  Order 
b€K:omes  final,  no  greater  than  twenty- 
five  (25)  percent  of  the  pulmonologists 
practicing  in  the  relevant  geographic 
market  are  affiliated  with  Home  Oxygen. 

m 

It  Is  Further  Ordered  that  the 
divestiture  required  by  Paragraph  II  of 
this  Order  shall  not  be  efiected  by  a 
transfer  or  sale,  with  w  without 
valuable  consideration,  to  Homecare 
Oxygen  &  Medical  Equipment  Company 
located  in  Contra  Costa  County, 
California,  or  to  any  of  its  current  m 
former  owners. 

IV 

It  Is  Further  Ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  of  this 
Order,  no  respondent  shall  grant  or 
acquire,  with  or  without  valuable 
consideration,  an  ownership  interest  in 
any  entity  engaged  in  the  sale.  rentaL  or 
lease  of  oxygen  systems  in  the  relevant 
geographic  market  if,  after  such  grant  or 
acquisition,  more  than  twrenty-five  (25) 
percent  of  the  pulmonologists  who 
practice  in  the  relevant  geographic 
market  would  be  affiliated  with  the 
entity. 

V 

A  Is  Further  Ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final,  the  resptmdents  shall 
notify  the  Commission  within  thirty  (30) 
days  after  acquiring,  either  directly  or 
indirectly,  or  throu^  any  corporate  or 


other  device,  any  ownership  interest  in 
an  entity  engaged  in  the  sale,  rental,  or 
lease  of  oxygen  systems.  Sudi 
notification  shall  include: 

(a)  An  identification  of  all  owners  of 
the  entity; 

(b)  An  identification  of  any 
pulmonologist  practicing  in  the  entity’s 
service  area  or  intended  service  area 
who  has  an  ownership  interest  in  the 
entity; 

(c)  A  list  of  all  pulmonologists  who 
practice  in  the  entity’s  service  area  or 
intended  service  area; 

(d)  A  description  of  the  products  or 
services  offered,  or  to  be  offered  by  the 
entity; 

(e)  A  copy  of  the  entity’s  offering 
memorandum  and/or  prospectus;  and 

(f)  An  identification  of  the  entity’s 
location,  including  the  location  of  any 
and  all  of  the  entity’s  parent 
organizations,  and  subsidiaries. 

Respondents  shall  comply  with 
requests  by  the  Commission  stafi  for 
additional  information  within  fifteen 
(IS)  days  of  service  of  such  reouests. 

Provided,  However,  that  notning  in 
this  Order  shall  require  notice  for 
acquisitions  of  voting  securities  of  any 
publicly  traded  company  involved  in 
the  sale,  rental,  or  lease  of  oxygen 
systems  imless,  as  a  result  of  such 
acquisition,  the  respondent  would  hold 
more  than  one  (1)  percent  of  such 
company. 

VI 

It  Is  Further  Ordered  that  eacfi 
respondent  shall,  within  sixty  (60)  days 
from  the  date  this  Order  becomes  final 
and  every  sixty  (60)  days  thereafter  until 
it  has  fully  complied  with  the 
provisions  of  Paragraph  n  of  this  Order, 
submit  a  report  in  writing  to  the 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  it  intends  to 
comply,  is  complying,  and  has  complied 
with  these  provisions. 

Such  compliance  reports  shall 
include  a  summary  of  all  contacts  and 
negotiations  with  potential  purchasers 
of  the  ownership  interests  to  be  divested 
under  this  Order,  the  identity  and 
address  of  all  such  potential  purchasers, 
and  copies  of  all  written 
commimications  to  and  frt}m  such 
potential  purchasers. 

The  respondents  shall  submit  such 
further  written  reports  as  the  staff  of  the 
Commission  may  frt>m  time  to  time 
request  in  writing  to  assure  compliance 
with  this  Ordw. 

vn 

It  Is  Further  Ordered  that: 

A.  Within  sixty  (60)  days  frrom  the 
date  this  Order  beromes  final,  each 
respondent  shall  file  with  the 
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Commission  a  verified  written  report  of 
compliance  with  this  Order; 

B.  One  year  from  the  date  this  Order 
becomes  final  and  annually  thereafter 
for  nine  (9)  years,  each  respondent  shall 
file  with  the  Commission  a  verified 
written  report  of  compliance  with  this 
Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  ^blic  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Home  Oxygen  and 
Medical  Equipment  Company  (“Home 
Oxygen”),  a  California  partnership,  and 
thirteen  of  its  investor  pulmonologists, 
individually  and  as  partners  in  the 
company.  Home  Oxygen’s  remaining 
pulmonologist  investors  agreed  to  a 
separate,  but  virtually  identical, 
proposed  consent  order  with  the  caption 
"Certain  Home  Oxygen 
Pulmonologists.” 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreements  and 
the  comments  received  and  will  decide 
whether  it  should  withdraw  firom  the 
agreements  and  take  other  appropriate 
action  or  make  final  the  agr^ments’ 
proposed  orders. 

Inis  matter  concerns  the  allegedly 
anticompetitive  conduct  of  a  durable 
medical  equipment  ("DME”)  company 
located  in  Alameda  County,  California. 
The  Commission’s  compl^ts  charge 
that  respondents  engag^  in  unfair 
methods  of  competition  in  the  market 
for  home  oxygen  systems,  a  type  of  DME 
used  by  patients  suffering  from 
pulmonary  disorders.  Sp^fically,  the 
complaints  allege  that  Home  Oxygen 
aggregated  approximately  sixty  (60) 
percent  of  the  most  prominent 
pulmonologists  practicing  in  the 
relevant  geographic  market  as  partners 
in  the  company.  Because 
pulmonologists  have  the  ability  to 
influence  the  choice  of  oxygen  systems 
suppliers  to  service  patients  needing 
oxygen  at  home.  Home  Oxygen  was  able 
to  acquire  and  maintain  market  power 
in  the  relevant  market. 

The  proposed  consent  orders  contain 
provisions  designed  lo  remedy  the 
violations  charged  and  to  prevent  the 
respondents  frnm  engaging  in  similar 
acts  or  practices  in  the  future.  To 
remedy  the  respondent’s  current 
anticompetitive  impact  on  the  market, 
the  proposed  orders  require  that  a 
certain  percentage  of  Home  Oxygen’s 


investor  pulmonologists  divest  their 
ownership  interests  in  the  company. 

The  proposed  orders  reqiiire  only  a 
partial  divestitiuv  so  that  any  possible 
quality  of  care  benefits  from 
pulmonologist  involvement  in  the 
company  would  remain  intact.  The 
orders  also  contain  prospective  relief, 
preventing  the  respondents  from 
granting  or  acquiring  an  ownership 
interest  in  an  oxygen  systems  company 
that  would  create  similar  antitrust 
concerns  in  the  future. 

Part  I  of  the  proposed  order  against 
Home  Oxygen  and  its  thirteen  investor 
pulmonologists  consists  of  definitions 
necessary  to  interpret  and  implement 
the  provisions  that  follow.  Part  n  of  the 
proposed  order  requires  that  as  many  of 
the  investor  pulmonologists  as  are 
necessary  divest  their  interests  in  Home 
Oxygen  such  that  no  greater  than 
twenty-five  percent  of  the 
pulmonologists  practicing  in  the 
relevant  geographic  market  are  affiliated 
with  Home  Oxygen.  This  partial 
divestiture  is  designed  to  diffiise  Home 
Oxygen’s  power  over  oxygen  referrals. 
The  twenty-five  percent  threshold  was 
chosen  to  prevent  Home  Oxygen  from 
maintaining  a  captive  source  of  referrals 
large  enou^  to  confer  market  power. 
This  percentage  afiords  some  "fencing- 
in  relief’  to  accoimt  for  the  fact  that 
Home  Oxygen’s  partnership  included 
many  of  the  most  prominent 
pulmonologists  in  the  area,  including 
many  of  the  medical  directors  of  the 
respiratory  therapy  departments  of  the 
largest  private  hospitals  located  in  the 
relevant  geographic  market.  Finally,  this 
provision  reouires  the  respondents  to 
accomplish  the  necessary  divestiture 
within  eight  months. 

To  ensiue  that  the  partial  divestiture 
occurs.  Part  IB  of  the  proposed  order 
requires  a  total  divestiture  by  the  Home 
0}^gen  pulmonologists  if  the  partial 
divestiture  is  not  completed  within 
eight  months.  Part  IV  of  the  proposed 
order  specifies  that  the  divestitures 
required  by  parts  II  and  in  cannot  be 
fulfilled  by  any  sale  or  transfer  to 
Homecare  Oxygen  and  Medical 
Equipment  Company,  a  DME  company 
located  in  Contra  Costa  County, 
California.  This  company,  located  in  a 
neighboring  county,  has  allegedly 
engaged  in  similar  acts  and  practices  as 
those  alleged  against  Home  Oxygen,  and 
is  the  subject  of  a  similar  proposed 
order. 

Part  V  of  the  proposed  order  contains 
prospective  relief.  This  provision 
prevents  the  respondents  from  selling  or 
acquiring  an  interest  in  any  oxygen 
systems  company  if  such  transaction 
would  cause  more  than  twenty-five 
percent  of  the  pulmonologists  who 


practice  in  the  area  to  be  affiliated  with 
the  company.  This  provision  will 
prevent  the  respondents  firom  formiqg  a 
new  oxygen  company  which  would 
have  market  power  over  oxygen  referrals 
in  the  relevant  geographic  market. 

Part  VI  of  the  proposed  order  is  a 
notification  provision  which  requires 
the  proposed  respondents  to  notify  the 
Commission  when  they  acquire  an 
interest  in  an  oxygen  systems  company. 
In  the  absence  of  this  provision,  the 
proposed  respondents  would  be  free  to 
enter  into  similar  structural 
arrangements  in  other  areas  of  the 
coimtry.  This  provision  is  necessary  to 
notify  the  Commission  of  other  physical 
joint  ventures  which  may  be  structured 
by  the  respondents  to  create  market 
power  in  an  oxygen  systems  market. 

Part  Vn  of  the  proposed  order  requires 
Home  Oxygen  to  give  a  copy  of  the 
complaint  and  order  to  current  and 
futiire  managerial  employees,  and  to 
new  partners.  ’The  remai^g  parts  of 
the  proposed  order  are  standmtl 
reporting  provisions  desimed  to  ensure 
that  the  proposed  respondents  comply 
with  the  order. 

The  proposed  order  relating  to  the 
remaining  pulmonologist  investors, 
captioned  "Certain  Home  Oxygen 
Pulmonologists,"  is  virtually  identical 
to  the  order  described  above.  The 
material  difference  in  the  two  orders 
relates  only  to  the  divestiture  provision. 
*1110  divestiture  provision  in  the 
proposed  order  against  "Certain  Home 
Oxygen  Pulmonolt^sts”  requires  that 
all  four  of  these  investor  pu^onologists 
divest  their  ownership  interests  in 
Home  Oxygen  only  if  the  twenty-five 
percent  th^hold  has  not  already  been 
met  pursuant  to  the  divestiture 
provision  in  part  II  of  the  proposed 
order  against  Home  Oxygen,  et  al. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 

Donald  S.  Qaiii, 

Secretojy.  ’ 

Concurring  Statement  of  Commissioner 
Mary  L.  Azcuenaga*  in  Home  Oxygen  & 
Medical  Equipment  Co.,  File  901-0109, 
and  Homecare  Oxygen  k  Medical 
Equipment,  File  911-0020 

Although  I  have  joined  in  the 
Commission’s  decision  to  accept  these 
consent  agreements  for  public  comment, 
I  have  reservations  about  the  usefulness 
of  the  orders  to  which  the  respondents 
have  consented  and  about  the 
advisability,  on  the  basis  of  the 
information  we  have,  of  charting  the 
new  territory  that  these  cases  represent. 
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Here,  I  believe,  sufficient  evidence 
exists  to  satisfy  the  statutory  standard  of 
reason  to  believe  the  law  has  been 
violated  but  precious  little  more.  As  I 
have  said  before,  the  truncated  record 
on  which  consent  agreements  ordinarily 
are  based  leaves  something  to  be  desired 
as  a  basis  for  establishing  new 
Commission  policy. 

Antitrust  analysis,  as  we  know  it 
today,  requires  a  search  for 
understanding  of  markets,  an 
understanding  that,  experience  shows, 
may  be  foimded  on  elements  that  lie 
well  below  the  surface  of  what  even 
those  in  a  particular  industry  may 
readily  comprehend.  See,  e.g.. 

Broadcast  Music,  Inc.  v.  CSS,  441  U.S. 

1  (1979).  It  is  easy  to  underestimate  the 
difficulty  of  showing  justifications  that 
are  cognizable  under  the  antitrust  laws 
and  sufficient  to  defend  against  the 
application  of  novel  antitrust  theories, 
llie  Commission  may  not  be  as  well 
positioned  as  the  parties  to  identify  and 
imderstand  justifications  for  the 
challenged  conduct.  Yet  the  parties  may 
be  ill-equipped  to  undertake  the  esoteric 
analytic  endeavor  that  modem  antitrust 
law  may  demand.  When  neither  the 
parties  nor  the  Commission  fiiUy 
comprehends  the  justifications, 
“ignorance  leads  straight  to 
condemnation,”  Chicago  Professional 
Sports  Limited  Partnership  v.  NBA,  961 
F.2d  667, 676  (7th  Cir.  1992),  and 
condemnation  without  understanding 
may  lead  to  consumer  harm. 

It  is  useful,  indeed,  advisable  for  the 
Commission  to  continue  to  evaluate 
new  factual  situations  and  to  develop 
new  theories  imder  section  5  of  the 
Federal  Trade  Commission  Act  to 
remedy  anticompetitive  effects.  But  it  is 
well,  in  doing  so,  to  keep  in  mind  the 
admonition  of  the  court  in  Chicago 
Professional  Sports  Limited  Partnership 
V.  NBA,  961  F.2d  at  676,  that 
“[elxplanations  of  problematic  conduct 
t^e  time  to  develop  and  more  time  to 
test.  .  .  .  Understanding  novel 
practices  may  require  years  of  study  and 
debate.” 

I  have  voted  to  publish  the  consent 
agreements  for  comment  but  remain 
mindful  of  these  concerns. 

Statement  of  Commissioner  Roscoe  B. 
Starek,  in 

In  the  Matters  of  Hcnne  Oxygen  and 
Medical  Equipment  Co.  and  Homecare 
Oxygen  and  Medical  Equipment  Co. 

I  respectfully  dissent  from  the 
(Commission’s  decision  to  accept  for 
public  comment  the  consent  Orders  in 
these  matters.  The  challenged  conduct 
does  appear  to  have  the  potential  to  be 
anticompetitive.  Under  tne  rule  of 
reason,  however,  the  evidence  presented 


does  not  indicate  that  the  conduct  of  the 
respondents  was  anticompetitive  or  that 
it  is  likely  to  have  been 
anticomj^tive.i  Therefore,  I  do  not 
have  reason  to  believe  that  ffie 
respondents  have  violated  section  5  of 
the  FTC  Act,  as  the  complaints  allege. 

The  complaints  name  two  limitea 
partnerships  and  28  pulmonologist 
partners  in  these  ventures.  The 
complaints  allege  that  the  respondents 
have  "acquired  and  maintained  market 
power”  (1 18)  as  a  conseouence  of  the 
fact  that  a  “majority”  of  the 
pulmonologists  in  each  of  the  two  areas 
in  which  the  two  partnerships  operate 
are  partners  in  the  ventures  (1 14).  I  am 
concerned  that  this  might  be  read  to 
imply  that  the  Commission  will  take 
enforcement  actions  against  physidan- 
owned  andllary  joint  ventures  simply 
because  partidpating  physidans 
constitute  a  majority  of  those  practicing 
in  the  relevant  market,  without  regard  to 
the  ventvues’  effects  or  likely  effects  on 
the  market. 

The  complaints  do  not  challenge,  and 
the  consent  agreements  do  not  prohibit, 
“self-referral”  of  patients  to  entities 
owned  by  the  respondent  physicians.^ 
However,  the  Analysis  of  Proposed 
(Donsent  Order  to  Aid  Public  Comment 
states  the  respondents  were  able  to 
“acquire  and  maintain  market  power” 
because  “pulmonologists  have  the 
ability  to  influence  the  choice  of  oxygen 
suppliers  to  service  patients  needing 
oxygen  at  home.”  B^use 


1  The  challenged  conduct  must  be  analyzed  under 
the  rule  of  reason.  The  arrangements  at  iuua  cannot 
be  characterized  as  naked  restraints  of  the  trade 
subject  to  summary  condemnation,  and  Aus  Ae 
rule  of  reason  applies.  See  NCAA  v.  Board  of 
Aegents,  468,  U.S.  8S.  103  (1984).  Hie  (oint  DO)/ 
FTC  He^A  Care  Enforcement  Guidelines  Adicate 
that  Ae  antitrust  agencies  will  apply  a  rule  of 
reason  to  conduct  follAg  outside  of  well  defined 
"safety  zones.”  Statements  of  Antitrust  Enforcement 
Policy  m  Ae  HealA  Care  Area,  Department  of 
histice  and  Federal  Trade  Ccunmission,  September 
15, 1993,  at  10-11, 36.  The  six  policy  statements 
of  Aese  GuidelAes  do  not  explicitly  cover  Ae  type 
of  conduct  at  issue  here,  i.e.,  physidan-owned 
ancillary  joint  ventures.  A  any  case,  Ae 
arrangements  here  most  likely  would  fall  outside  of 
any  s^ety  zone  similar  A  Aom  defined  A  the 
IGAdelines,  because  Aey  appear  A  have  market 
shares  of  atout  60%  A  Aeir  respective  markets. 

sThe  President  recently  signed  legislation 
proUbiting  physicians  from  self-refaml  of 
Medicare  patients  for  several  categories  of  services, 
Acluding  those  services  {wovided  by  Ae 
respondents.  Omnibus  Budget  Reconciliation  Act  of 
1993,  Public  Law  103-66,  ch.  2,  section  5074 
because  Ae  vast  majority  of  home  oxygen  services 
apparently  are  sold  A  Medicare  patients,  it  may  be 
the  case  that  virtually  no  home  oxygen  providm 
would  be  willing  to  maintain  physician  ownership 
that  would  cut  itself  off  from  the  vast  majority  of 
market  demand.  If  that  is  the  case.  Commission 
action  on  tiiis  matter  is  moot  However,  I  am  not 
cvtaA  that  this  is  true,  and  more  importantly,  this 
case  might  be  viewed  as  precedent  Cm  Commission 
actions  outside  of  Ae  services  covered  by  Ae  recent 
legislation. 


pulmonologists  make  referrals  to 
providers  of  home  oxygen  services,  they 
do  have  the  ability  to  influence  their 
patients’  choice  of  oxygen  suppliers.  But 
this  “influence”  does  not  necessarily 
equate  to  or  result  in  any  market  power. 

Market  power  is  the  focus  of  the 
Ccmmission’s  analysis  of  physician- 
owned  ancillary  joffit  ventures.  In  fact, 
the  very  violation  alleged  in  the 
complaints  in  these  matters  is  that  the 
ventures  “acquired  and  maintained 
maricet  power.”  Maricet  power  is  not 
necessarily  created  when  a  majority 
share  of  a  relevant  market  is  attained. 
Market  power  is  defined  as  “the  ability 
profitably  to  maintain  prices  above 
competitive  levels  for  a  significant 
period  of  time.”3  Within  the  context  of 
a  case  imder  Section  5  of  the  FTC  Act, 
the  (Commission  has  argued  that 

The  test  for  market  power  depends  on  all 
of  the  relevant  characteristics  of  a  market  the 
strength  and  capacity  of  current  competitors: 
the  potential  for  entry;  the  historic  intensity 
of  competition;  and  the  impact  of  the  legal 
or  natural  environment,  to  name  just  a  few.* 

Here,  the  two  limited  partnerships 
each  have  approximately  60%  market 
shares  in  the  respective  counties  in 
which  they  operate.  Assuming, 
arguendo,  that  the  alleged  product  and 
geographic  markets  are  relevant 
antitrust  markets,  these  market  shares 
alone  do  not  justify  an  inference  of 
market  power.  In  addition  to  the 
respondents,  the  evidence  indicates  that 
there  are  nine  competing  sellers  of  home 
oxygen  in  Alameda  County,  and  eight 
competing  sellers  in  Contra  (Costa 
Coimty.  Some  of  these  firms  have 
market  shares  of  about  10%. 

If  these  other  firms  suffer  from 
substantial  competitive  weaknesses  that 
prevent  them  from  offering  the  same 
quality  of  services  or  the  same  low 
prices  as  the  respondents,  the 
respondents  mi^t  be  able  to  exercise 
market  power  t^ugh  their  joint 
ventures.  I  have  not  seen  evidence  that 
any  of  these  competitors  have  such 
competitive  weaknesses.^ 

Medicare  patients,  who  apparently 
comprise  the  vast  majority  of  patients 
purtmasing  home  oxygen  services,  might 


s  U.S.  Department  of  Justice  and  Federal  Trade 
Commission,  Horizontid  Merger  Guide!  Aes  (1992), 
reprinted  A  4  Trade  Reg.  Rep.  (OCH)  1 13104, 
se^on  0.1  (“Sellen  wiA  market  power  also  may 
lessen  competition  on  dimensions  oAer  than  price, 
such  as  product  quality,  service,  or  innovation.”) 
«G«ie^  Foods  Corp.  103  FTC  204,  345  (1984). 

■  A  fact  one  major  third-party  payer  A  the  regAn 
purchases  home  oxygen  primarily  from  one  of  Ae 
respondents'  ventures  A  one  county,  while  A  Ae 
oAer  county  it  purdiases  home  oxygen  primarily 
from  one  of  Ae  respondents'  comp^tors.  While 
hardly  dispositive  on  this  issue,  tto  suggests  that 
Ais  major  customer  considers  the  avail^lc  services 
of  Ae  respondents'  competitors  A  be  of  acceptable 
and  comparable  quality  and  price. 
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be  less  price  sensitive  than  third-party 
payers  such  as  HMOs,  and  thus  might 
appear  to  be  vulnerable  to 
anticompetitive  behavior.  Medicare’s 
restrictive  reimbursement  policies  may 
severely  limit  suppliers’  potential 
ability  to  exercise  market  power.  But  it 
is  doubtful  that  these  policies  eliminate 
the  possibility  of  an  exercise  of  market 
power  in  these  markets. 

It  sometimes  has  been  argued  that 
physician  ownership  can  create  an 
incentive  to  refer  for  financial  gain  for 
services  that  are  not  medically 
necessary.  But  it  is  critical  to 
distinguish  between  the  potential  for 
anticompetitive  harm  and  the  potential 
for  inappropriate  or  excessive  referrals 
resulting  from  physician  ownership. 
Regardless  of  market  share  or  market 
power,  physicians  sometimes  may  make 
inappropriate  treatment  referrals  to 
facilities  in  which  they  have  a  financial 
interest.®  While  real  consumer  injury 
can  result  from  such  “self-referral,”  this 
behavior  is  not  by  itself  actionable 
under  the  antitrust  laws.  Of  course,  this 
does  not  mean  that  anticompetitive 
behavior  could  not  occur  in  these 
markets.  But  we  should  be  careful  to 
distinguish  anticompetitive  behavior 
from  other  forms  of  imperfect  market 
performance. 

If  patients  seldom  question  their 
physicians’  referrals,  physicians  could 
proht  from  directing  patients  to  home 
oxygen  providers  in  which  they  have  an 
ownership  interest.  But  any  such 
"vertical  control”  that  physicians  have 
does  not  necessarily  result  in  any 
horizontal  market  power  of  the  ancillary 
ventures  in  which  they  have  an  interest. 
An  ancillary  venture  can  enable  the 
participating  physicians  to  coordinate 
some  of  their  competitive  activities.  But 
an  exercise  of  market  power  is  possible 
only  when  the  coordination  of  activities 
within  such  a  venture  insulates  the 
participating  physicians  from  outside 
competition  sufficiently  that  they  are 
able  to  raise  prices  or  r^uce  services. 

For  example,  in  some  cases,  an 
exercise  of  market  power  may  be 
possible  if  enough  of  the  market  is 
aggregated  through  the  joint  venture  so 
that  there  is  insufficient  remaining 
market  demand  to  sustain  viable 
competitors.  That  clearly  is  not  the  case 


•  The  potential  problem  of  inappropriate  referrals 
made  for  finaDcial  gain  is  not  limited  to  instances 
in  which  physicians  have  financial  interests  in 
facilities,  equipment,  or  service  providers  that  are 
physically  or  legally  separate  from  their  primary 
practices.  The  potential  problem  is  present 
whenever  a  ifdiysician  p^orms  both  diagnosis  and 
treatment.  Patients  and  third-party  payers  have 
limited  information  about  whether  treatments  are 
medically  necessary,  and  thus  physicians 
frequently  have  some  degree  of  discretion  to 
recommend  treatments  that  are  not  necessary. 


here.  The  evidence  is  at  best  ambiguous 
as  to  whether  these  ventures,  which 
have  been  in  operation  since  1984,  have 
had  any  anticompetitive  effect. 

Physician-owned  ancillary  joint 
ventures  have  a  potential  to  accomplish 
significant  cost  savings  that  can  be 

tiassed  on  to  consumers  in  the  form  of 
ower  prices  end  hi^er  quality  of  care. 
Physicians  frequently  may  be  in  the  best 
position  to  recognize  a  potential 
demand  for  an  ancillary  medical  service 
in  L^8ir  community,  to  back  up  this 
perception  with  their  own  capital,  and 
to  operate  and  monitor  the  venture’s 
performance.  Clearly  physicians  and 
hospitals  could  have  more  control  over 
the  quality  of  a  service  by  owning  a 
supplier  of  that  service  than  by  merely 
writing  a  prescription.  Evidence  that 
physician  investors  frequently  are 
passive  with  respect  to  the  operation  of 
these  companies  does  not  dismiss  the 
potential  of  these  ventures  to 
accomplish  substantial  efficiencies. 

Of  course,  the  respondents’  large  scale 
and  market  share  may  not  be  necessary 
to  achieve  the  potential  efficiencies  of 
such  arrangements.  But  even 
incontrovertible  evidence  that  these 
firms  did  not  gain  additional  efficiency 
by  growing  to  their  current  size  would 
be  relevant  only  after  a  determination 
that  the  firms  had  acted 
anticompetitively. 

The  oraers  continue  to  allow  self- 
referral,  and  only  limit  the  market  share 
of  the  respondent  pulmonologists 
associated  with  an  entity  providing 
home  oxygen.  Thus,  the  remedy  does 
not  address  any  harm  that  might  result 
from  the  mere  fact  of  self-referral.'  The 
order  also  would  allow  efficiencies  from 
self-referral  to  occur,  but  it  is  far  from 
clear  that  the  restructuring  of  the  two 
ventures  required  under  the  orders 
would  preserve  all  of  the  efficiencies 
that  they  may  have  been  able  to 
accomplish.  'Thus  it  may  be  the  case  that 
the  orders  reduce  efficiency,  do  not 
reduce  market  power,  and  also  fail  to 
address  any  real  harm  to  consumers  that 
might  result  from  self-referral. 

The  overriding  reason  to  cast  my  vote 
against  the  acceptance  of  these  consents  . 
is  the  precedential  effect  of  discouraging 
physicians  and  hospitals  from  forming 
ancillary  ventures,  particularly  in 
circumstances  in  which  it  may  be 
important  to  achieve  a  high  market 
share  in  order  to  gain  efficiencies,  or 
even  to  be  able  to  introduce  a  service 
that  benefits  consumers  in  the  area. 

Thus,  enforcement  actions  should  be 


^  As  I  noted  above,  self-referral  by  itself  is  not 
actionable  under  the  antitrust  laws.  Thus  it  is 
appropriate  that  any  such  pwceived  harm  is  not 
addressed  in  an  order  resolving  the  allegations  in 
these  complaints. 


limited  to  conduct  for  which 
anticompetitive  harm  is  demonstrable  or 
highly  likely  to  occur.  Because  that 
burden  has  not  been  met,  I  respectfully 
dissent  frnm  the  Commissitm’s  actions 
in  these  matters. 

(FR  Doc.  93-28186  Filed  11-16-93;  8:45  ami 
■lUMO  CODE  trseet-n 


PM.  0-34661 

McConnick  4  Company,  Inc.; 
Prohibited  Trade  Practicaa,  and 
Affirmative  Corrective  Actlona 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
largest  spice  and  seasonings  company  in 
the  U.S.  to  divest  enough  specifically- 
bred  seeds  to  produce  a  total  of  100 
million  pounds  of  low-water  onions  and 
at  last  5,000  pounds  of  additional  onion 
seeds  for  future  planting,  and  to  provide 
the  Commission-approved  purchaser 
certain  technical  assistance  upon 
request  for  one  year. 

DATES:  Compliant  and  Order  issued 

October  25. 1993.i 

FOR  FURTHER  INFORMATION  CONTACT: 

Claudia  Higgins  or  Ann  Malester,  FTC/ 

S-2308.  Washington.  DC  20580.  (202) 

326-2682. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  August  10, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
42552,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
McCormick  &  Company,  Inc.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  'The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  an  available  the  Commission's  Public 
Referance  Branch,  H-130.  ath  Street  A  Pennsylvania 
Avenue,  NW.,  Ws^ingtcm,  DC  20S80. 
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(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interpret 
or  apply  sec.  5,  38  Stat  719.  as  amended;  sec. 
7,  38  Stat  731,  as  amended;  15  U.S.C.  45, 18) 
Donald  S.  Qark, 

Secretary. 

(FR  Doc.  93-28185  Piled  11-16-93;  8:45  am] 
BIUJNQ  CODE 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Energy* 

Related  Epidemiologic  Research: 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name;  Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research. 

Times  and  dates:  8:30  a.m-5  p.m., 
December  2, 1993.  8:30  a.m.-12  noon, 
December  3, 1993. 

Place;  Sheraton  Suites  Hotel,  801  North  St. 
Asaph  Street,  Alexandria,  Virginia  22314. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  This  committee  is  charged  with 
providing  advice  and  recommendations  to 
the  Secretary  of  Health  and  Human  Services 
(HHS);  the  Assistant  Secretary  for  Health;  the 
Director.  CDC;  and  the  Administrator. 

Agency  for  Toxic  Substances  and  Disease 
R^stry  (ATSDR),  on  the  establishment  of  a 
research  agenda  and  the  conduct  of  a 
research  program  pertaining  to  energy-related 
analytic  epidemiologic  studies.  The 
committee  will  take  into  consideration 
information  and  proposals  provided  by  the 
Department  of  Energy  (DOE),  the  Advisory 
Committee  for  Environment  Safety  and 
Health  which  was  established  by  DOE  under 
the  guidelines  of  a  Memorandum  of 
Understanding  between  HHS  and  DOE,  and 
other  agencies  and  organizations,  regarding 
the  direction  HHS  should  take  in  establishing 
the  research  agenda  and  in  the  development 
of  a  research  plan. 

Matters  to  be  discussed:  The  National 
Institute  for  Occupational  Safety  and  Health 
will  make  presentations  on  additions  to  their 
research  agenda  and  progress  of  current 
studies.  Additional  agenda  items  will 
include:  Public  involvement  activities,  the 
National  Center  for  Enviromnental  Health 
(NCEH)  activities,  ATSDR  updates,  and 
reports  from  the  Oak  Ridge  Institute  for 
Science  and  Education,  the  Los  Alamos 
National  Laboratory,  the  Pacific  Northwest 
Laboratory,  and  the  Hanford  Environmental 
Health  Foundation. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  person  for  more  information: 
Nadine  Dickerson,  Program  Analyst, 
Radiation  Studies  Branch,  Division  of 


Environmental  Hazards  and  Health  Effiacts, 
NCEH,  CDC,  4770  Buford  Highway.  NE..  (F- 
35).  Atlanta  Georgia  30341-3724,  telephone 
404/488-7040. 

Dated:  November  10, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-28191  Piled  11-16-93;  8:45  am] 
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Board  of  Sciantific  Counaalora, 

National  Cantar  for  Infactioua 

Diaaaaaa:  Maating 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (QXH) 
announces  the  following  committee 
meeting. 

Name:  Board  of  Scientific  Counselors, 
National  Center  for  Infectious  Diseases 
(NQD). 

Times  and  Dates;  8:30  a.m.-5:30  p.m., 
December  2. 1993.  8:30  a.m.-4  p.m., 

December  3, 1993. 

Place:  CDC,  Auditorium  B,  1600  Clifton 
Road,  NE,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

'  Purpose:  The  Board  of  Scientific 
Counselors,  NCID,  provides  advice  and 
guidance  to  the  Dir^or,  CDC,  and  Director, 
NQD,  in  the  following  areas:  program  goals 
and  objectives;  strategies;  program 
organization  and  resources  for  infectious 
disease  prevention  and  control;  and  program 
priorities. 

Matters  To  Be  Discussed:  The  agenda  will 
fcx:us  on  health  reform  and  implications  for 
NQD,  the  President’s  childhood 
immunization  practices  initiative,  QXI 
Emerging  Infections  Plan,  CDCs  role  in 
global  surveillance,  and  minority  and 
underserved  population  health  priorities/ 
NQD  prevention  agenda.  Infectious  disease 
updates  will  be  provided  on  the  following 
topics:  Hantaviruses,  other  viruses,  Guinea 
worm  surveillance,  group  B  streptococcal 
disease,  opportunistic  infections,  and 
tuberculosis.  Other  agenda  items  include 
announcements/introductions;  NQD  upniate; 
and  follow-up  on  actions  recommended  by 
the  Board  (May  1993). 

The  discussion  will  include  presentations 
by  community.  State,  and  Federal 
representatives.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  Person  for  More  Information: 

Diane  S.  Holley,  Office  of  the  Director,  NQD, 
CDC,  Mailstop  C-20, 1600  Qiflon  Road,  NE, 
Atlanta,  Georgia  30333,  telephone  404/639- 
0044. 


Dated:  November  10. 1993. 

Ehdn  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-28190  Filed  11-16-93;  8:45  am] 
MUJNQ  CODE  4iaa-ia-ir 


Food  and  Daig  Administration 

[Oockat  No.  93F-0402] 

Lonia,  Inc.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Lonza,  Inc.,  has  hied  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  decylisononyldimethyl 
ammonium  chloride  as  a  slimicide  in 
the  manufacture  of  paper  and 
paperboard  intended  to  contact  food. 
DATES:  Written  comments  on  the 
petitioner’s  environmental  assessment 
by  December  17, 1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 

200  C  St.  SW..  Washington,  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  (Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  4B4405)  has  been  hied  by 
Lonza,  Inc.,  c/o  Delta  Analytical  Corp., 
7910  Woodmont  Ave.,  Bethesda,  MD 
20814.  The  petition  proposes  to  amend 
the  food  additive  regulations  to  provide 
for  the  safe  use  of 
decylisononyldimethyl  ammonium 
chloride  as  a  slimicide  in  the 
manufacture  of  paper  and  paperboard 
intended  to  contact  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4  (b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
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persons  may,  on  or  before  December  17, 
1993,  submit  to  the  Dockets 
Management  Branch  {address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner’s  environmental  assessment 
without  further  annoimcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  relation,  the 
notice  of  availability  of  the  agency’s 
finding  of  no  significant  im|}act  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated;  November  8, 1993. 

Fred  R.  Shank, 

Director,  Center  for  Pood  Safety  and  Applied 
Nutrition. 

|FR  Doc  93-28163  Filed  11-16-93;  8:45  am] 
BKjjNo  eooe  4iao-ei-f 


Adviaory  CommlttM;  Nolle*  of  M*eiClng 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACnON:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participiate  in 
opien  pubhc  hearings  before  FDA’s 
advisory  committees. 

MEETING:  The  following  advisory 
committee  meeting  is  announc^: 

Vaccine*  and  Related  Biological 
Product*  Adviaory  Committee 

Date,  time,  and  place.  December  1, 
1993,  2  p.m..  Food  and  Drug 
Administration,  Bldg.  29,  conference 
room  121,  8800  Rockville  Pike, 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  conference  call.  A  speaker 
telephone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting.  Open 
committee  discussion  on  review  of 
research,  2  p.m.  to  2.’45  p.m.;  closed 
committee  deliberations  on  review  of 


research,  2:45  p.m.  to  3:45  p.m.:  open 
public  hearing,  3:45  p.m.  to  4:45  p.m., 
unless  public  participation  does  not  last 
that  long;  Nancy  Cherry  or  Stephanie 
Milwit,  Center  m  Biologies  Evaluation 
and  ReMarch  (HFM-21),  Food  and  Drug 
Administration,  8800  Rockville  Pika. 
Bethesda,  MD  20892,  301-^94-1054. 

Genera]  function  of  the  committee. 
The  committee  reviews  and  evaluatM 
data  on  the  safety  and  effectiveness  of 
vaccines  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda — Open  pubhc  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  ptending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  24, 
1993,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  ad^sses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  intramural 
scientific  programs  of  the  Ldwratory  of 
Molecular  Pharmacology  and  the 
Laboratory  of  Method  Development 

Closed  committee  deliberations.  The 
committee  will  discuss  the  intramural 
scientific  program.  This  portion  of  the 
meeting  will  be  closed  to  prevent 
disclosure  of  personal  information 
concerning  individuals  associated  with 
the  research  program,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  perstmal 
privacy  (5  U.S.C  552b(c)(6)). 

FDA  regrets  that  it  is  publishing  this 
notice  in  the  Federal  Register  less  titan 
15  days  prim  to  the  meeting  of  the 
Vaccines  and  Related  Biological 
Products  Advisory  Committee  because 
of  time  constraints  due  in  part  to  the 
holiday. 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involv^.  The  dates  and  times  reserv^ 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  imless  pifolic  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 


an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

fmblic  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  fodlitate 
the  committee’s  work. 

Public  hearings'are  8afa)ect  to  FDA’s 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procMures 
for  electronic  media  coverage  of  FDA’s 
public  administrative  proceedings, 
including  hearings  berore  public 
advisory  committees  imder  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA’s  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  dball 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  vrill  be  announced  at  tlm 
beginning  of  the  open  portion  of  a 
meeting. 

Any  Interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  pubHc  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  list^  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attendhig  the  heartog  who  does 
not  in  advance  of  the  raeetii^  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing’s  conclusion,  if  time  permits,  af 
the  chairperson’s  discretion. 

The  agenda,  the  questions  to  be 
address^  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  locatien  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16, 5600 
Fishers  Lane.  Rockville,  MD  20857, 
appro.ximately  15  working  da3r9  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  vievred  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 

Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  8.m.  and  4  p.m.,  Monday 
through  Friday.  Summmy  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Offira  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  fm 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
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designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C  app.  2, 10(d)).  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 

Those  portions  of  a  meeting  designated 
as  clos^,  however,  shall  be  clos^  for. 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  porticm  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  imwarranted  invasion  of 
personal  privacy:  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  Information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  Ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency:  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices:  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public,  disclosure  pursuant  to  the  FACA, 
as  amended;  and.  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 


FDA'a  reguktiona  (21 CFR  part  14)  on 
advisory  committees. 

Dated:  November  10, 1093.  . 

Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 

IFR  Doc  03-28209  Filed  11-12-03;  11:47 
am) 
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National  InatHutea  of  HaaHh 
Raaatabliahmant 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463, 86  Stat  770-776)  and  section 
402(b)(6),  of  the  Public  Health  Service 
Act,  as  amended  (42  U.S.  Code 
282^)(6),  the  Acting  Director,  National 
Institutes  of  Health  (NIH),  annotmces 
the  reestablishment  of  the  Sickle  Cell 
Disease  Advisory  Committee. 

This  Committee  advises  the  Secretary; 
the  Assistant  Secretary  for  Health;  the 
Director.  NIH;  the  Director,  National 
Heart,  Lung,  and  Blood  Institute  . 
(NHLBI);  and  the  Director  of  the 
Division  of  Blood  Diseases  and 
Resources  on  the  Sickle  Cell  Disease 
Program,  NHLBI;  recommends  priorities 
within  the  program;  identifies  research 
opportunities  and  needs;  and  makes 
recommendations  concerning  the 
planning,  execution  and  evaluation  of 
the  program. 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  &e  Cfommittee 
will  terminate  two  years  from  the  date 
of  establishment. 

Dated:  November  8, 1993. 

Ruth  L.  Kirschstein, 

Acting  Director.  National  Institutes  of  Health. 
[FR  Doc.  03-28166  Filed  11-16-93;  8:45  am] 
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National  Inatitutaa  of  Health  (NIH) 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Heart  Attack  Alert 
Program  Coordinating  Committee, 
sponsored  by  the  National  Heart,  Ltmg, 
and  Blood  Institute  (NHLBI)  on 
Tuesday,  December  14, 1993  from  8:30 
am  to  3:15  pm  at  the  Bethesda  Marriott 
Hotel,  5151  Pooks  Hill  Road,  Bethesda, 
MD  20814,  (301)  897-9400.  The  entire 
meeting  is  open  to  the  public.  The 
Coordinating  Committee  is  meeting  to 
discuss  the  progress  of  the  National 
Heart  Attack  Alert  Program  with  its 
participating  organizations. 

Attendance  by  the  public  will  be 
limited  to  space  available. 


For  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summary,  contact  Ms.  Mary  McDonald 
Hand,  Crordinator  of  the  National  Heart 
Attack  Alert  Program,  Health  Education 
Branch,  Office  of  Prevention,  Education 
and  Control.  NHLBI,  NIH,  Bldg  31,  room 
4A18.  Bethesda.  MD  20892,  (301)  496- 
1051. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McDonald  Hand,  in  advance 
of  the  meeting. 

Dated:  November  8, 1993. 

Ruth  L.  Kirechetein, 

Acting  Director.  NIH. 

[FR  Doc.  93-28167  FUed  11-16-93;  8:45  am) 
MUJNa  COOC  414»-eMI 


Prospective  Grant  of  Exclusive 
License:  Antigen>specific  T-celi  Death 
for  the  Treatment  of  Autoimmune 
Disorders  and  Graft  Rejection 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 

ACTK)N:  Notice. 

SUMMARY:  This  notice  is  in  accordance 
with  35  U.S.C  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  limited  field  of  use 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  Application  Niunbers  07/751,090 
entitled  "ffiterleukin-2  stimulated  T 
Lymphocyte  Cell  Death  for  the 
Treatment  of  Autoimmune  Diseases, 
Allergic  Disorders,  and  Oaft  Rejection”, 
and  07/926,290  entitled  ”Interleukin-4 
Stimulated  T  Lymphocyte  Cell  Death  for 
the  Treatment  of  Autoimmune  Diseases, 
Allergic  Disorders  and  Graft  Rejection" 
to  Alexion  Pharmaeuticals,  Inc.,  having 
a  place  of  business  in  New  Haven,  CT. 
The  patent  rights  in  these  inventions 
have  been  assigned  to  the  United  States 
of  America. 

The  prospective  exclusive  license  will 
be  royalty-faring  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  would  be  limited  to 
T-cell  mediated  hiunan  diseases 
applicable  to  autoimmime  and  graft 
rejection  but  specifically  excluding 
allergenic  disorders. 
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The  present  inventions  reUts  to 
diseases  mediated  by  T-tympocytes, 
including  graft  rejection,  autoimmune 
disorders.  The  subject  intellectual 
property  makes  claims  for  broad 
par^igms  of  therapeutic  regimens.  In 
principle,  the  paradigm,  which  consists 
of  a  process  which  induces  antigen- 
specific  lymphocyte  death,  should  be 
applicable  to  the  treatment  of  any 
disease  in  which  activated  lymphoc3rtes 
contribute  to  the  clinical  condition.  It 
has  been  shovm  that  IL-2  and  IL-4  can 
potentially  predispose  T  lymphocytes  of 
undergo  antigen-specific  death.  This 
mechanism,  termed  propnocidal 
regulation,  may  govern  the  replicative 
potential  of  lymphocytes  during  normal 
immune  responses. 

ADDRESSES:  Requests  for  a  copy  of  these 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Mr.  Daniel  R.  Passed,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  Box  OTT,  Bethesda, 
MD  20892.  Telephone:  (301)  496-7735; 
Facsimile;  (301)  402-0220.  Properly 
filed  competing  applications  for  a 
license  filed  in  response  to  this  nt^ce 
will  be  treated  as  (Ejections  to  the 
contemplated  license.  Only  written 
comments  and/or  application  of  a 
license  which  are  rec^ved  by  the  NIH 
Office  of  Technology  Transfer  within 
sixty  (60)  days  of  this  notice  will  be 
considered. 

Dated;  November  4, 1993. 

Dsaald  P.  QuistoferMO, 

Acting  Director,  Office  of  Technology 
Transfer. 

(FR  Doc  93-28166  Piled  11-16-93;  8  45  am) 

BHJJNa  cooe  4140-«<-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Final  Environmantai  bniMCt  Statamant/ 
General  Management  Planf 
Davaiopment  Concept  Plan,  Fort 
Laramie  Nationai  Historic  Site,  WY 

AOENCV:  National  Park  Service. 
Department  of  the  Interior. 
action:  Availability  of  Final 
Environmental  Impact  Statement/ 
General  Management  Plan/Development 
Concept  Plan  for  Fort  Laramie  National 
Historic  Site. 

SUMMARY:  Pursuant  to  section  102(2)fe) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  announces  the  availability  of  a 
Final  Environmental  bnpact  Statemwit/ 
General  Management  Plan/Developnient 
Concept  Plan  (FEIS/GMP/DCP)  for  Fort 


Laramie  National  Historic  SRe, 
Wyoming. 

DATES:  A  30-day  no-action  period  will 
follow  the  Environmental  I^tection 
Agency’s  notice  of  availability  of  the 
FEIS/GMP/DCP. 

ADDRESSES:  Public  reading  copies  of  the 
FEIS/GMP/DCP  will  be  available  for 
review  at  the  following  locations: 

Office  of  the  Superintendent,  Fort 
Laramie  National  Historic  Site,  P.O. 
Box  86,  Fort  Laramie.  WY  82212, 
Telephone:  (307)  837-2221. 

Division  of  Planning  and  Compliance, 
Rodcy  Mmmtain  Regional  OHffioe. 
National  Park  Service,  12795  W. 
Alameda  Parkway,  Lakewood,  GO 
80225,  Telephone:  (303)  969-2828. 
Office  of  Public  Affairs,  National  Park 
Servica,  Department  of  the  btorior, 
18th  and  C  Streets  NW.,  Washington, 
DC  20240,  Telephone:  (202)  208- 
6843. 

SUPPLEMENTARY  INFORMATION:  In 
November  1992,  the  National  Park 
Service  released  for  a  60<lay  public 
review  a  Draft  Environmental  Impact 
Statement/General  Management  Plan/ 
Development  Concept  Plan  (IHEIS/GMP/ 
DCP)  t^t  evaluated  three  alternatives 
that  provided  for  the  preservation  of 
histcHic  resources  while  providing  for 
visitor  use.  Under  ^  no-action 
alternative,  existing  management 
activities  would  continue.  Under 
alternative  A,  the  minimum-action 
alternative,  the  existing  level  and  degree 
of  interpretive,  administrative,  resource 
management,  and  visitor  services  would 
be  maintained;  twentieth  century 
intrusions  on  the  historic  site  would  be 
limited;  exhibitry,  circulation,  visitor 
contact  eind  maintenance  operations 
would  all  bo  improved;  and  the 
interpretive  theme  would  have  the 
narrow  focus  of  the  role  Fort  Laramie 
National  Historic  Site  played  as  a 
military  fort,  with  only  minor 
discussion  and  interpretatkm  othm; 
interpretive  topics.  The  preferred 
alternative  and  proposed  action  would 
expand  the  interpretive  theme  to 
include  the  fort’s  complete  and  complex 
role  over  decades  in  American  history. 

The  DEIS/GMP/DCP  in  particular 
evaluated  the  mvironmental 
consequences  of  the  proposed  action 
and  the  other  ahernatives  on  soils  and 
vegetation  associated  with  uncontrolled 
pedestrian  trailing  near  visitor  use  areas, 
floodplains  and  wetlands,  wildlife, 
threatened  and  emlangered  species, 
surrounding  land  uses,  and 
socioeconomic  resources.  The 
environmental  consequences  of  the 
proposed  action  and  aHernatives 
considered  are  fully  disclosed  in  the 
FEIS/GMP/DCP.  Also  included  are  the 


results  of  the  public  involvemeBt  and 
consuhation  and  coordination  for  this 
project. 

FOR  FURTHER  MFOfWATION  CONTACT: 
Superintendent,  Fort  Laramie  National 
Historic  Site,  at  the  above  address  and 
telephone  number. 

Dated:  Novembw  1. 1993. 

Haasld  E.  Everhart, 

Acting  Regional  Director,  Rocky  ktountaim 
Regfon,  National  Park  Service. 

(FR  Doc.  93-28196  Filed  11-16-93;  8:45  am) 
asjjNQ  cooe  4sio-ts-f 


Nationai  Park  Servica 

Acadia  National  Park  Adviaory 
Commlaaion;  MaeMng 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Public  Law  92-463,  86  Stot.  770.  5 
U.S.C.  Ap.  1,  sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday. 
December  6, 1993. 

The  Commission  was  established 
pursuant  to  Public  Law  99-420,  sec. 

103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  Acadia 
National  Park  Headqutftm,  Bar  Harbor, 
Maine,  at  1  p.ra.  to  considar  tha 
following  agenda: 

1.  Review  and  approval  of  minutes 
from  the  meeting  held  August  30, 1993. 

2.  Report  of  the  Coas^ation 
Easement  Subcommittee. 

3.  Report  of  the  Acquisition 
Subcommittee. 

4.  Superintendent's  report. 

5.  Public  comments. 

6.  Proposed  agenda  and  date  of  next 
ComnusaioB  meeting. 

The  meeting  is  open  to  tha  pubfic. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commisaion 
or  file  written  statements.  Such  reouasts 
should  be  made  to  die  Superintmident 
at  least  sevm  (kiys  prior  to  die  meirting. 
Further  infbnnatian  concerning  this 
meeting  may  be  obtained  frtim  the 
Superintendent,  Acadia  National  Fade, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609. 
telephoBe:  (207)  288-3338. 
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Dated;  November  9, 1993. 

John  C  Reed, 

Acting  Regional  Director. 

(FR  Doc  93-26200  Piled  ll-ie-03;  8:45  am] 
saxmo  COK  4aio-Ta-r 


Cape  Cod  National  Seashore  Adviaory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  1.  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  December  3, 1993. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349. 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  S 
of  the  Act  establishing  the  Seashore. 

The  commission  members  will  then 
meet  at  1  p.m.  at  Park  Headquarters, 
Marconi  Station  for  their  regular 
business  meeting  which  will  be  held  for 
the  following  reasons: 

1.  Adoption  of  Agenda. 

2.  Approval  of  Minutes  of  Previous 
Meeting. 

3.  Reports  of  Officers. 

4.  Old  Business. 

5.  Superintendent’s  Report. 

6.  Subcommittee  Report. 

7.  National  Biological  Survey. 

8.  Commercial  Certificates. 

9.  Improved  Properties. 

10.  New  Business. 

11.  Agenda  for  next  meeting. 

12.  Date  for  next  meeting. 

13.  Communications/Public 
Comment. 

14.  Adjoummmit. 

The  business  meeting  is  open  to  the 
public.  It  is  expected  that  15  persons 
will  be  able  to  attend  the  meeting  in 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent.  Cape  Cod 
National  Seashore,  So.  Wellfleet,  MA 
02663. 

Dated:  November  9, 1993. 

John  C  Read, 

Acting  Regional  Director. 

[FR  Doc.  93-28201  Filed  11-16-93;  6:4S  am] 
BILLiNO  COOC  4310-70-0 


DanaH  National  Park  Subalatanca 
Raaourca  Commiaalon;  Maattng 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Subsistence  Resource 
Commission  meeting. 

SUMMARY:  The  Superintendent  of  Denali 
National  Park  and  the  Chairperson  of 
the  Subsistence  Resource  Commission 
for  Denali  National  Park  announce  a 
forthcoming  meeting  of  the  Denali 
National  Park  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed; 

1.  Introduction  of  commission  members 

and  guests. 

2.  Sunerintendent's  welcome. 

3.  Ola  business; 

a.  Approval  of  summary  of  minutes. 

b.  Review  of  SRC  function  and 
purpose. 

c.  South  Slope  Denali  Development 
Concept  Plan. 

4.  Federal  Subsistence  Management 

Propam  update. 

a.  Feoeral  Subsistence  Board. 

b.  Federal  Regional  Advisory 
Councils. 

c.  Denali  Federal  Registration  Permit 
Hunts. 

d.  Appeal  of  Hwy  residents  CAT, 
GMU-20C. 

5.  New  business; 

a.  Update  of  wildlife  surveys  and 
studies. 

b.  Proposed  DOT  routes,  Parks  Hwy  to 
McGrath. 

c.  Hunting  regulations  review. 

6.  Hunting  Plan  recommendations  work 

session. 

7.  Public  and  other  agency  comments. 

6.  Set  time  and  place  of  next  SRC 

meeting. 

9.  Adjournment. 

DATES:  The  meeting  will  be  held 
Tuesday,  November  30, 1993.  The 
meeting  will  begin  at  10  a.m.  and 
conclude  around  5  p.m. 

LOCATION:  The  meeting  will  be  held  at 
the  Denali  Park  Headquarters, 
Recreation  Hall,  in  Denali  Park,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 

Russ  Berry,  Superintendent,  PO  Box  9, 
Denali  Park,  Alaska  99755.  Phone  (907) 
683-2294. 

SUPPLEMENTARY  INFORMATION:  The 

Subsistence  Resource  Commissions  are 
authorized  under  title  Vni,  section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96—487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

Judith  C  Gottlidb, 

Acting  Regional  Director. 

(FR  Doc.  93-28199  Filed  11-16-93;  8:45  am] 
BHJJNQ  cooe  431A-T0-M 


Sudbury,  Assabal  and  Concord  Rivor* 
Study  Cimmfttoo;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Sut.  770,  5 
U.S.C.  App.  1  Section  10),  that  there 
will  be  a  meeting  of  the  Sudbtiry, 

Assabet  and  Concord  Rivers  Study 
Committee  on  Thursday,  December  2, 
1993. 

The  Committee  was  established 
pursuant  to  Public  Law  101-628.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Sudbury,  Assabet  and 
Concord  River  segments  specified  in 
section  5  (a)  (110)  of  the  Wild  and 
Scenic  Rivers  Act.  The  Committee  shall 
also  advise  the  Secretary  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System. 

The  meeting  will  be  held  at  7:30  p.m. 
at  the  Wayland  Town  Offices.  41 
Cochituate  Road,  Wayland, 
Massachusetts.  Driving  Directions; 
Wayland  Town  Hall  is  located  on  the 
west  side  of  Rte.  27,  just  south  of  the 
intersection  of  Rtes.  20  and  27  in 
Wayland  center.  From  the  north,  take 
Rte.  27  south  and  turn  right  at  first 
driveway  after  crossing  Rte.  27.  From 
the  west,  take  Rte.  20  east,  turn  left  on 
Rte.  27  south  and  take  immediate  right 
into  driveway.  Parking  lot  is  behind 
bnilding. 

The  agenda  is  as  follows; 

I.  Welcome  and  introductions,  approval 
of  minutes  from  9/23/93  and  10/28/ 
93  meetings. 

n.  Brief  questions  and  comments  from 
public. 

III.  Subcommittee  Reports — 
Subcommittee  Chairs. 

A.  River  Conservation  Planning 
Subcommittee. 

B.  Water  Resources  Subcommittee: 
Water  Resources  Study. 

C.  Public  Participation  Subcommittee. 

V.  Issues  of  Local  Concern. 

VI.  Opportunity  for  public  questions 

and  comments. 

VII.  Other  Business. 

A.  Next  meeting  dates  and  locations. 
Dated:  November  9, 1993. 

John  C.  Reed, 

Acting  Regional  Director. 

[FR  Doc.  93-28202  Filed  11-16-93;  8:45  ami 
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New  Bedford,  MA,  Special  Resource 
Study;  Public  Review  and  Comment 

In  accordance  with  Public  Law  101- 
512,  the  National  Park  Service 
announces  that  the  Draft  New  Bedford 
(Massachusetts)  Special  Resource  Study 
is  available  for  public  review  and 
comment. 

A  special  resource  study  is  used  by 
the  National  Park  Service  to  evaluate  a 
resource  for  national  simificance  and  to 
assess  its  suitability  and  feasibility  for 
inclusion  in  the  National  Park  system. 
Based  on  the  results  of  this  assessment, 
the  study  presents  a  range  of  possible 
management  alternatives.  In  order  for  an 
area  to  become  a  National  Park  unit,  it 
must  meet  all  three  criteria  identified  in 
the  NPS  “Criteria  for  Parklands.” 

National  Significance:  A  proposed 
unit  will  be  considered  nationally 
signiftcant  if  it  meets  all  four  of  the 
following  standards: 

— It  is  an  outstanding  example  of  a 
particular  type  of  resource. 

— It  possesses  exceptional  value  or 
quality  in  illustrating  or  interpreting 
the  natiiral  or  culturd  themes  of  our 
Nation’s  heritage. 

— ^It  ofters  superlative  opportunities  for 
recreation,  for  public  use  and 
enjoyment,  or  for  scientific  study. 

— ^It  retains  a  high  degree  of  integrity  as 
a  true,  accurate,  and  relatively 
unspoiled  example  of  the  resource. 
Suitability:  To  be  suitable  for 
inclusion  in  the  System  an  area  must 
represent  a  natural  or  cultural  theme  or 
type  of  recreational  resource  that  is  not 
already  adequately  represented  in  the 
National  Park  System  or  is  not 
comparably  represented  and  protected 
for  public  enjoyment  by  another  land 
managing  entity. 

Feasibility:  To  be  feasible  as  a  new 
unit  of  the  National  Park  System  an 
area’s  natural  systems  and/or  historic 
settings  must  be  of  sufficient  size  and 
appropriate  configuration  to  ensure 
long-term  protection  of  the  resources 
and  to  accommodate  public  use.  It  must 
have  potential  for  efficient 
administration  at  a  reasonable  cost. 

The  draft  "New  Bedford 
(Massachusetts)  Special  Resource  Study 
is  avdlable  for  review  at  the  Waterfront 
Histcnic  Area  League  (WHALE)  offices 
at  13  Centre  Street,  New  Bedford,  MA, 
02740  from  November  18, 1993,  through 
December  20. 1993.  Copies  are  also 
available  at  the  North  Atlantic  Regional 
Office  of  the  National  Park  Service.  15 
State  Street.  Attn:  Ellen  Levin,  Boston. 
MA,  02109.  Call  617-223-5048  for 
further  information.  Written  comments 
will  be  accepted  through  December  24, 
1993  at  North  Atlantic  Regional  Office, 


National  Park  Service,  15  State  Street, 
Boston,  MA  02109;  Attn:  Ellen  Levin. 

Dated:  November  9, 1993. 

John  C  Reed, 

Acting  Regional  Director. 

(FR  Doc.  93-28203  Filed  11-16-93;  8:45  am] 
BIUMa  COOC  4S10-70-F 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigatfons  Nos.  731-TA  669  670 
(Preliminary)] 

Certain  Cased  Pencils  From  the 
People’s  Republic  of  China  arKf 
Thailand 

AGENCY:  United  States  International 
Trade  Ckimmission. 

ACTION:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-669-670  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  inju^,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  ^m  the  People’s  Republic  of 
China  and  Thailand  of  certain  pencils 
with  leads  encased  in  a  rigid  sheath, 
provided  for  in  subheading  9609.10.00 
of  the  Harmonized  Tariff  ^hedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  December 
27, 1993. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission’s  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  November  10. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190),  Office 
of  Investigations.  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Ckimmission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  ^FORMATION: 


Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  November  10, 1993,  by  the  Pencil 
Makers  Association,  Inc.,  Marlton,  NJ. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — ^Pursuant  to 
section  207.7(a)  of  the  Commission’s 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  (Commission’s  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  December  1, 1993,  at 
the  U.S.  International  Trade 
(Commission  Building,  500  E  Street  SW., 
Washington,  DC  Parties  wishing  to 
participate  in  the  conference  should 
contact  Valerie  NewkiH:  (202-205— 
3190)  not  later  than  November  23, 1993, 
to  arrange  for  their  appearance.  Parties 
in  support  of  the  imposition  of 
antidiunping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimcmy  that  may 
aid  the  (Commission’s  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  (Commission’s  rules,  any  person  may 
submit  to  the  (Commission  on  or  before 
December  6, 1993,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  v^th  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference,  ff  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6, 207.3,  and  207.7  of  the 
(Commission’s  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
serv^  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
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the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  Vn.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission’s  rules. 

By  order  of  the  Commission. 

Issued:  November  12, 1993. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  93-28352  Filed  11-16-93;  8:45  am] 
MUJNO  CODE  7020-0S^ 


[InvMtigation  No.  337-TA-360] 

Certain  Devices  for  Connecting 
Computers  via  Teiephone  Lines; 

Notice  of  investigation 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
October  12, 1993,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Farallon 
Computing,  Inc.,  2470  Mariner  Square 
Loop,  Alameda,  California  94501.  An 
amendment  to  the  complaint  was  filed 
on  November  1, 1993,  and  a  supplement 
to  the  complaint  was  filed  on  November 
2, 1993.  The  complaint,  as  amended  and 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  devices  for 
connecting  computers  via  telephone 
lines  by  reason  of  alleged  direct  or 
induced  infringement  of  claim  10, 18, 
and  20  of  U.S.  Letters  Patent  5,003,579, 
and  that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 

(a)(2)  of  section  337. 

Tlie  complainant  requests  that  the 
Commission  institute  an  investigation 
and  issue  a  permanent  exclusion  order 
and  a  permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearin^impaired 
individuals  are  advised  that  inhumation 
on  this  matter  can  be  obtained  by 


contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Steven  A.  Glazer,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2577. 

Authority:  The  authority  fat  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.12  of  the  Commission’s 
Interim  Rules  of  Practice  and  Procedure,  19 
CFR  210.12. 

Scope  of  Investigation 
Having  considered  the  complaint,  the 
U.S.  International  Trade  Commissitm, 
on  November  10, 1993,  Ordered  That — 

(1)  Pursuant  to  subsection  (b)  of  section 
337  of  the  Tariff  Act  of  1930,  as  amended,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of  subsection 
337(a)(1)(B)  in  the  importation  into  the 
United  States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation  of  certain  devices  for  connecting 
computers  via  telephone  lines  by  reason  of 
alleged  infringement  of  claim  10, 18,  or  20  of 
U.S.  Letters  Patent  5,003,579,  and  whethOT 
there  exists  an  industry  in  the  United  States 
as  required  by  subsection  (aK2)  of  section 
337. 

(2)  For  the  purpose  of  the  investigation  so 
instituted,  the  following  are  hereby  named  as 
parties  upon  which  this  notice  of 
investigation  shall  be  served: 

(a)  The  complainant  is — ^Farallon 
Computing,  Inc.,  2470  Mariner  Square  Loop, 
Alameda,  California  94501. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon  which 
the  complaint  is  to  be  served: 

ABL  Electronics  Corp.,  2155  Greenspring 
Drive,  Timonium,  Maryland  21093 
Caltechnology  International  Ltd.,  17th  Floor, 
167  Hsin  Hai  Road,  Section  2,  Taipei  City, 
Taiwan 

CPU  Products,  144  North  Water,  Derby, 
Kansas  67037 

Enhance  Cable  Technology,  730  North  Ninth 
Street,  Suite  Q,  San  Jose,  California  95112 
Focus  Enhancements,  Inc.,  800  West 
Cummings  Park,  Suite  4500,  Woburn, 
Massachusetts  01801 

Full  Enterprises  Corp.,  24  Alley  23  Lane  482, 
Chung  Shan  Road,  Section  2,  Chung  Ho 
City,  Taipei  County.  Taiwan 
Good  Way  Industrial  Co.  Ltd.,  Room  502, 159 
Keelung  Road,  Section  1,  Taipei  Qty, 
Taiwan 

MACProducts  USA,  608  West  22nd  Street, 
Austin,  Texas  78705 

Microcomputer  Cable  Co.,  Inc.,  12200  Delta 
Drive,  Taylor,  Michigan  48180 
Ming  Technology  Corporation,  52  Alley  1 
Lane  131, 7th  Floor,  Yen  Chi  Street,  Taipei 
Qty,  Taiwan 

Pan  International  (USA),  9477  Archibald 
Avenue,  Rancho  Cucamongn,  California 
91730 

Shiunn  Yang  Enterprises  Co.  Ltd.,  1st  Floor, 
11  Huai  Jen  Street,  Pan  Chiao  City,  Taipei 
County,  Taiwan 


Taiwan  Techtron  Corporation,  5th  Floor-1, 

115  Pa  Teh  Road,  S^ion  4,  Taipei  Qty, 
Taiwan 

Technology  Woriu,  Inc.,  4030  Braker  Lane 
West,  Suite  350,  Austin,  Texas  78759 
Total  Technologies,  Ltd.,  2110  South  Anne 
Street,  Santa  Ana,  CaUfomia  92704 
'Tremon  Enterprises  Co.  Ltd.,  14th  Floor-2. 

420  Fu  Hsing  North  Road,  Taipei  City, 
Taiwan 

(c)  Steven  A  Glazer,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
.Trade  Commission,  500  E  Street,  SW.,  room 
401-K,  Washington,  DC  20436,  who  ^all  be 
the  Commission  investigative  attorney,  party 
to  this  investigation;  and 

(3)  For  the  investigation  so  instituted,  Janet 
D.  Saxon,  Chief  Administrative  Law  Judge. 
U.S.  International  Trade  Commission,  shall 
designate  the  presiding  Administrative  Law 
Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  sections  201.16(d)  and  210.21(a)  of 
the  Commission’s  Rules.  19  C.F.R. 

§§  201.16(d)  and  210.21(a).  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  of  the 
complaint.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 

Issued:  November  12, 1993. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc  93-28292  Filed  11-16-93;  8:45  am) 
BHJJNO  CODE  T02»-0a-a 
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Pnvestigaftlon  No.  337-TA-358  ] 

Commission  Determination  Not  to 
Review  an  initiai  Determination 
Tenninating  the  Temporary  Relief 
Phase  of  the  Investigation  as  to  Three 
Respondents  on  the  Basis  of  a 
Consent  Order;  Issuance  of  Consent 
Order;  Denial  of  Motion  To  Shorten 
Public  Comment  Period  and  the  Period 
for  Commission  Consideration  of 
Initial  Determination 

In  the  matter  of  certain  recombinantly 
produced  human  growth  hormone. 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge’s  (ALJ)  initial  determination  (ID) 
in  the  above-captioned  investigation 
granting  a  joint  motion  to  terminate  the 
temporary  relief  phase  of  the 
investigation  as  to  three  respondents  on 
the  basis  of  a  consent  order.  The 
Commission  has  also  determined  to 
deny  movants’  motion  to  shorten  the 
public  comment  period  and  the  period 
for  Commission  consideration  of  the  ID. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
jackson.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 
SUPPLEMENTARY  INFORMATION:  On 
October  14, 1993,  complainant 
Cenentech  Inc.,  (“Genentech”)  and 
respondents  Novo-Nordisk  A/S;  Novo- 
Nordisk  of  North  America,  Novo- 
Nordisk  Pharmaceuticals,  Inc.;  and 
ZymoGenetics,  Inc.  (collectively,  “the 
Novo  respondents’’)  moved  jointly 
pursuant  to  interim  rule  210.51  to 
terminate  the  investigation  as  to  the 
Novo  respondents  on  the  basis  of  a 
proposed  consent  order  and  consent 
order  agreement.  The  Commission 
investigative  attorney  filed  a  response  in 
support  of  the  joint  motion.  On  October 
19, 1993,  the  presiding  ALJ  issued  an  ID 
(Order  No.  22)  granting  the  motion.  No 
petitions  for  review  or  agency  or  public 
comments’were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337, and 
Commission  interim  rule  210.53(h),  19 
CFR  210.53(h). 

Copies  of  the  ID  and  all  other 
nonconfidential  dociiments  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  ajn.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  D.C.  20436, 


telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Issued:  November  10, 1993. 

Donna  R.  Koehnke, 

Secretory. 

IFR  Doc.  93-28291  Filed  11-16-93;  8:45  ami 
BILUNO  COOC  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Noa.  AB-G69  (Sub-No.  2X)  and  AB- 
55  (Sub-No.  457X)] 

Buffalo  &  Pittsburgh  Railroad,  Inc. — 
Discontinuance  and  Abandonment 
Exemption— Between  DC  Tower  and 
Homer  City,  in  Jefferson  and  Indiana 
Counties,  PA,  Between  Ridge  Branch 
Junction  and  Clarksburg,  in  Indiana 
County,  PA  and  Between  Lucerne 
Junction  and  Lucerne  Mines,  in 
Indiana  County,  PA  and  CSX 
Transportation,  Inc. — Discontinuance 
of  Service  Exemption— in  Jefferson 
and  Indiana  Counties,  PA 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts  ficm  the  prior 
approval  requirements  of  49  U.S.C. 

10903  and  10904:  (1)  Bufialo  & 

Pittsburgh  Railroad,  Inc.’s  (B&P) 
discontinuance  of  operations  over  58.58 
miles  of  track,  in  Jefferson  and  Indiana 
Counties,  PA;  (2)  B&P’s  abandonment  of 
1.86  miles  of  track,  in  Indiana  County, 
PA;  and  (3)  CSX  Transportation,  Inc.’s 
(CSXT)  discontinuance  of  service  over 
58.58  miles  of  track,  in  Jefierson  and 
Indiana  Counties,  PA.  The  exemptions 
will  be  subject  to  standard  labor 
protective  conditions. 

OATES:  The  exemption  is  effective  on 
December  17, 1993.  Petitions  to  stay 
must  be  filed  by  December  2, 1993. 
Petitions  to  reopen  must  be  filed  by 
December  13, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-369  (Sub-No.  2X)  or 
Docket  No.  AB-55  (Sub-No.  457X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423;  (2) 
B&P’s  representative,  Charles  D. 
Cramton,  Esq.,  Harter,  Secrest  &  Emery, 
700  Midtown  Tower,  Rochester,  New 
York  14604;  and  (3)  CSXT’s 
representative,  Charles  M.  Rosenberger, 
E^.,  CSX  Transportation,  Inc.,  Law 


Department,  500  Water  Street, 
Jacksonville,  Florida  32202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deputy  Director  Richard  Felder  (202) 
927-5610.  (TDD  for  hearing  impaired: 
(202)  927-5721.) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  hrom  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC.  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5271.) 
Decided:  November  2, 1993. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretoiy. 

IFR  Doc.  93-28205  Filed  11-16-93;  8:45  ami 
BILUNQ  CODE  703S41-n 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

U.S.  V.  Primestar  Partners,  LP.  et  al.; 
Public  Comments  and  Response  on 
Proposed  Final  Judgment 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  §  16(b)-(h), 
the  United  States  publishes  below  the 
comments  received  on  the  proposed 
Final  Judgment  in  United  States  versus 
Primestar  Partners,  LP.;ATC  Satellite, 
Inc.;  Comcast  Corporation;  Comcast 
DBS,  Inc.;  Continental  Cablevision,  Inc.; 
Continental  Satellite  Company,  Inc.; 

Cox  Enterprises,  Inc.;  Cox  Satellite,  Inc.; 
GE  American  Communications,  Inc.;  GE 
Americom  Services,  Inc.;  Newhouse 
Broadcasting  Corporation;  New  Vision 
Satellite;  Tele-Communications,  Inc.; 
TCI  K-1,  Inc.;  Time  Warner  Inc.;  United 
Artists  K-1  Investments,  Inc.;  Viacom 
Inc.;  Viacom  K-Band,  Inc.;  and  Warner 
Coble  SSD,  Inc.,  Civil  Action  No.  93- 
CrV-3913,  United  States  District  Court 
for  the  Southern  District  of  New  York, 
together  with  the  response  of  the  United 
States  to  the  comments. 

Copies  of  the  response  and  the  public 
comments  are  available  on  request  for 
inspection  and  copying  in  room  3233  of 
the  Antitrust  Division,  U.S.  Department 
of  Justice,  Tenth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530,  and  for 
inspection  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 
Southern  District  of  New  York,  United 
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States  Courthouse,  Foley  Square,  New 
York.  New  York  10007. 

|oMph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

Response  to  Public  Conunents 

Pursuant  to  section  2(b)  bf  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  16(b)-(h))  ("APPA"),  the 
United  States  of  America  hereby  hies  its 
Response  to  Public  Comments. 

I 

Introduction 

The  United  States  has  carefully 
reviewed  the  comments  submitted  on 
the  proposed  Final  Judgment  and 
remains  convinced  that  entry  of  the 
Final  Judgment  is  in  the  public  interest. 

II 

Background 

This  action  was  commenced  on  June 
9, 1993,  when  the  United  States  filed  a 
complaint  alleging  that  the  defendants 
have  engaged  in  a  continuing 
agreement,  combination  and  conspiracy 
in  restraint  of  competition  in  the 
provision  of  multichannel  subscription 
television  service,  in  violation  of 
Section  1  of  the  Sherman  Act,  IS  U.S.C. 
1.  On  the  same  date,  the  United  States 
submitted  a  proposed  Final  Judgment 
and  a  Stipulation  between  the  United 
States  and  the  defendants  pursuant  to 
which  the  United  States  and  the 
defendants  consented  to  entry  of  the 
proposed  Final  Judgment.  The 
Stipulation  provides  that  the  proposed 
Final  Judgment  may  be  entered  by  the 
Court  after  completion  of  the  procedures 
required  by  the  APPA. 

III 

Compliance  With  the  APPA 
Upon  publication  of  this  Response  in 
the  Federal  Register,  the  procedures 
required  by  the  APPA  prior  to  entry  of 
the  proposed  Final  Judgment  were 
completed,  and  the  Coiirt  is  free  to  enter 
the  proposed  Final  Judgment. 

IV 

Response  to  Public  Comments 

The  Department  has  received 
•comments  relating  to  the  proposed  Final 
Judgment  from  the  following 
commenters  or  groups  of  commenters: 

— Joint  Comments  filed  by  Ameritech 
Corporation,  Bell  Atlantic 
Corporation,  BellSouth  Corporation, 
NYNEX  Corporation,  Pacific  Telesis 
Group,  Southwestern  Bell 
Corporation.  US  West,  Inc.,  GTE 
Service  Corporation,  and  the  United 
States  Telephone  Association 
(hereinafter  “Telcos”); 


— comments  filed  by  the  Wireless  Cable 
Association  International,  Inc. 
Oiereinafter  “WCAI”); 

— Joint  comments  filed  by  DirecTv,  Inc., 
the  National  Rural 
Telecommunications  Cooperative, 
Consumer  Federation  of  America,  and 
Television  Viewers  of  America,  Inc. 
(hereinafter  “DirecTv  Comments”); 
—comments  filed  by  Continental 
Satellite  Corporation  (hereinafter 
“Continental”); 

— Advanced  Communications 
Corporation  (hereinafter 
“Advanced”);  and 

— the  Attorney  General  of  the  State  of 
Arkansas. 

Issues  raised  by  commenters  relating 
to  the  standard  of  judicial  review  will  be 
discussed  below  in  Section  IV(E). 

A.  Telco  Com/Ttents 

The  Telcos  comprise  the  eight  largest 
local  telephone  companies  in  the 
coimtry  and  their  industry  association. 

In  1992,  the  Telcos  received 
authorization  from  the  FCC  to  provide 
“video  dialtone”  services,  in  which  the 
telephone  companies  provide  the  wires 
through  which  other  parties  can  provide 
programming  to  customers,  along  with 
certain  enhanced  services.  Several  of  the 
Telcos  are  beginning  to  introduce  such 
services  on  a  small  scale.  The  Telcos 
believe  that  they  are  potentially 
effective  competitors  to  cable  systems, 
particularly  if  the  current  legal 
prohibition  against  their  direct 
provision  of  programming  to  subscribers 
is  removed.! 

As  providers  of  multichannel 
subscription  television,  the  Telcos 
would  fall  within  the  protections  of  the 
program  access  provisions  of  Sections 
IV(A).  IV(B),  IV(C)(1).  and  IV(C)(2)  of  the 
proposed  Final  Judgment.  They 
complain,  however,  that  Section 
rV(C)(3)(a),  which  prevents  the  MSO 
defendants  from  entering  into  or 
renewing  programming  supply 
agreements  that  contain  provisions  that 
preclude  specified  types  of  providers  of 
multichannel  subscription  television 
from  gaining  access  to  the  programming 
services  listed  in  Exhibit  A  of  the 
proposed  order,  does  not  extend  to  them 
or  their  future  video  dialtone  customer/ 
programmers,^  and  that  such  exclusion 
places  them  at  a  competitive 


1  In  CS’P  Telephone  Company  of  Virginia  v. 

United  States,  No.  92-17S1-A  (E.D.  Va.,  decided 
August  24, 1993),  the  district  court  held 
unconstitutional  the  provision  of  the  1992  Cable 
Act  that  bars  local  telephone  companies  from 
providing  video  programming  directly  to 
subscribe  within  its  service  area.  The  court’s  order 
applies  only  to  Bdl  Adantic. 

a  Section  IV(CM3Xc)  expressly  provides  that  the 
term  “cable  operator”  does  not  include  common 
carriers,  such  as  the  Telcos. 


disadvantage  in  access  to  critical 
programming  and  is  thus 
anticompetitive.  The  Telcos  further 
argue  that  the  proposed  Final  Judgment 
is  insufficient  as  an  antitrust  rem^y  in 
that  it  is  not  broad  enough  to  protect  all 
competitors,  is  inconsistent  with  the 
government’s  purposes  in  filing  the  suit, 
and  is  contrary  to  the  purposes  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  (“1992 
Cable  Act”).* 

The  Telco  Comments  acknowledge 
that  “the  specific  instances  on  whi^ 
the  complaint  focused  concerned  the 
efforts  of  cable  providers  to  thwart 
emerging  comp^tion  from  direct 
broadcast  satellite  (DBS)  providers 
•  •  *”  Telco  Comments  at  11.  n.  12. 

The  Telcos  contend  that  the  Complaint’s 
prayer  for  relief  and  Competitive  Impact 
Statement  disclose  an  intent  to  prevent 
cable  operators  from  denying  program 
access  to  any  potential  competitors  and 
that  the  exclusion  was  possibly 
inadvertent.  Telco  Comments  at  11, 15. 
This  is  incorrect. 

Notwithstanding  the  fact  that  DBS  is 
but  one  of  many  types  of  multichannel 
subscription  television  service,  the 
government’s  complaint  was  based 
upon  the  defendants’  agreement  and 
joint  conduct  in  establishing  the 
Primestar  DBS  joint  venture  to  thwart 
competition  from  DBS  entrants  by 
delaying  and  raising  barriers  to  entry 
into  DBS.  restraining  the  availability  of 
programming  to  other  DBS  entrants  or 
potential  entrants,  and  facilitating  a 
coordinated  retaliatory  response  by  the 
MSO  defendants  to  DBS  entry. 
Complaint,  Para.  48.  The  government’s 
investigation  and  complaint  involves 
anticompetitive  conduct  with  the  eftect 
of  delaying,  if  not  pre-empting,  cable- 
competitive  entry  into  DBS  by 
imposition  of  unreasonable  restraints  on 
the  availability  of  programming  to  DBS 
entrants.  Complaint,  Paras.  49-52.  'The 
investigation  conducted  by  the 
government,  and  the  complaint  filed, 
did  not  address  all  competition  to  cable, 
nor  did  it  have  anything  to  do  with 
entry  by  telephone  companies  into 
multichannel  subscription  television.  In 
fact,  at  the  time  of  the  formation  of  the 
Preimestar  venture  and  the 
investigation,  the  telephone  companies 
did  not  have  video  dialtone  authority 
and  were  not  generally  considered  to  be 
imminent  entrants  into  multichannel 
subscription  television.  'The 
investigation  did  not  reveal  any  record 


*Pub.  L.  No.  102-385, 106  SUL  1460  (October  5, 
1992).  codified  at  47  U.S.C.  521. 


60674 


Faderal  R^Mtor  /  VoL  58.  Na  220  /  Wectnesday.  November  17.  1693  /  Notices 


of  denial  of  programming  to  telephone 
companies.^ 

The  Telcos  confuse  the  issue  of 
whether  the  proposed  Final  Judgment  is 
in  the  public  interest  with  whether  It 
gives  tnem  all  they  might  wish  for 
themselves.  The  government  negotiated 
a  consent  judgment  with  the  defendants 
that  provided  a  complete  remedy  to  die 
violation  alleged,  as  well  as  additional 
relief  relating  to  other  t3rpe8  of 
muhichannm  subscription  television 
not  subject  of  the  investigation  and 
complsint,  for  which  them  seemed 
justification  based  on  a  history  of 
difficuhy  in  obtaining  programming 
access.  The  additional  relief  inc.ludiiM 
the  telepheme  companies  in  most  cases. 
That  the  government  did  not  obtain  ua 
even  broadw  judgment  covering 
conduct  not  alleged  as  a  violation  is  not 
a  grounds  for  rejecting  the  settlemmit 
under  the  public  interest  standard.^ 

The  Telcos’  contention  that  the 
proposed  Final  Judgment  is  contrary  to 
the  "policy  judgment  of  Congress  and 
the  FCC  that  common  carriers  and  their 
video  diahone  customer/programroors 
should  be  included  in  whatever 
program  access  requirements  are 
developed”  is  also  iiicorrect  and 
irrelevant.  First,  and  most  importantly, 
the  proposed  Final  Juc^^ent  does  not. 
nor  could  it,  conflict  with  any  portioo 
of  the  Act  or  FCC  regulations.  Second, 
the  proposed  judgment  simply  prohibits 
many  exclusive  cootracts;  it  does  not 
expresdy  authorixe  others.  Exclusive 
contracts  are  not  automatically  illegal 
under  the  antitrust  laws.  To  the  extMit, 
however,  that  the  1992  Cable  Act  or  FTC 
regulaticms  thereunder  prohibit  such 
contracts,  this  proposed  Final  Judgment 
will  not  immunize  them.* 

It  is  also  important  to  note  that  not 
only  does  the  proposed  Final  Judgment 
not  interfere  with  any  rights  of  the 
Telcos  imder  the  1992  Cable  Act  or  FCC 
regulations,  it  also  does  not  terminate 
any  rights  of  the  Telcos  to  bring  their 
own  suit  under  the  Sherman  Act  if 


«  On  the  other  hand,  other  multichannel 
compeMore,  tnchidiag  SMATV  aed  kA<DS.  did 
baee  a  hietory  of  bmag  daniad  accew  to 
programming.  Theae  firaii  ere  covered  by  Sectioe 
ni(C)(3Nal  of  the  propoeed  Final  judgment. 

s  It  U  axiomatic  that  in  a  sattlemeat,  one  often 
gets  leaa  than  aH  that  one  might  woirt  or  get  el  trial, 
m  theae  erauid  ha  so  setdemint  ILg.,  IMted  Slata 
V.  Armour  $r  Co.,  402  U.S.  673. 6a2  (1971). 

•  The  1992  Cable  Act  geaesally  prohibits  "snlaii 
methods  ot  competition  *  *  *  the  purpose  or  efiact 
of  which  is  in  hinder  significantly  or  prevent  any 
muktchaimat  video  piognmaslng  dlsIrftMtor  from 
providiag  selsllHe  c^le  programming  *  *  *  to 
consumers.”  47  U.S.C  548(H  Aaeuming  that  the 
Telcos  are  covered  by  the  Act  It  camiol  be  assumed 
that  any  denial  of  programmigg  acceos  to  tbeTelcoe 
it  a  violation,  and  it  it  left  to  tte  POC  to  determine 
whether  any  particular  access  danial  would  ba  an 
unlur  metl^  of  compatitioii. 


victimized  by  any  violation  of  the 
antitrust  laws. 

B.  WCAI  CommentM 
The  WCAI.  a  trade  asaodation  for  the 
wireless  cable  industry,  believes  that 
wireless  cable  (or  Multichannel 
Multipoint  Distribution  Service 
(“MKOIS”)  in  the  proposed  Final 
JudgmmitJ.  given  recent  technological 
and  regulatory  developments,  alao  will 
provide  meanii^ful  competition  to 
cable  systems.  *010  WCAI  argues  that 
Section  IV(C}(3M^  of  the  premosed  Final 
Judgment  does  not  fiiUy  resolve  ita 
members’  problema  caused  by  the  MSO 
defendants  in  gaining  access  to 
progranuning.'  This  provision  would 
pit^bit  the  MSO  defeodants  from 
entering  into  or  renewing  programming 
contracts  that  contain  exclusivity 
provisions  vis-a-vis  DBS  providers, 
MMDS  providers,  and  olh«s,  that 
would  prevent  access  by  WCAI 
members.  This  provision  would  go 
farther  for  I>BS  provides,  to  enjoin 
enforcement  (rf  existing  contracts  that 
I»evmit  access  to  programming,  but 
would  not  go  so  fw  w  to  enjoin 
enibrcMnent  of  existing  agreements  thM 
prevent  access  by  MMDS  piroviders. 
Thus,  while  WCAI  members  gain  some 
benefits  in  terms  of  {uogrsmniing  access 
under  this  provision,  they  do  not 
receive  as  much  bmiefit  as  do  IAS 
providers. 

The  response  to  this  comment  is 
similar  to  that  made  above  with  respect 
to  the  Telcos.  The  investigation 
conducted  by  the  Department  and  the 
violation  and  effects  alleged  in  the 
complaint  relate  to  the  Piimestar 
venture  and  programmiirg  access  by 
DBS  provides,  not  tbe  programming 
access  problems  of  Mbfi)S  or  other 
potential  competitors  to  cable.  Aware  (d 
a  past  history  cd  complaixds  1^  MMDS 
providers  relating  to  dmrials  of  access  to 
programming  that  have  nothing  at  all  to 
do  with  the  Piimestar  venture,  the 
government  also  negotiated  additional 
provisions  that  protect  future 
competition  by  assuring  that  MMDS 
providers  will  not  be  unreasonably 
denied  access  to  programming  in  the 
future.  Absent  a  conclusion  tl^t  existing 
{Hogranuning  contracts  were  illi^l  or 
closely  related  to  the  viok^km  alleged 
in  the  complaint,  enjoining  tbe 
enforcement  of  existing  exclusive 
contracts  in  all  respects  was  not 
required  few  effective  relief  cd  tbe 
government’s  complaint.  Finally,  the 
rights  of  members  of  the  WCAI  to  bring 


^ThcWCAl  alao  argiM  tkat  Milh«  1992 
Cable  Act  ntw  tbe  ordw  ia  Stole  Off  Afew  Teric,  e(. 
cJ.  venue  Prirniettar  Pmitnars,  L.P.,  el.  oL,  93  Civ. 
3968  ()ES)  fully  addiaseea  lU  ntemben'  pit^tleau  in 
gaining  programming  access. 


their  own  antitrust  auit.  or  seek 
additional  legislative  protection,  are  in 
no  way  impeded  by  entry  of  tbe 
propo^  Final  Judgment. 

C.  DirecTv  Comments 
DirecTv,  which  is  entering  the  DBS 
business,*  believes  that  Section  IV(D)  is 
anticompetitive  in  that  it  undermines 
the  1992  Cable  Act  and  permits  the 
MSO  defendants  to  continue  their 
anticompetitive  conduct  with  regard  to 
DBS,  and  is  concerned  about  tbe 
possibility  of  its  persuasive  or 
precedential  effects  on  proceedings  in 
other  forums.  Section  IV(D)  fwovides 
that  Fhrimestar  may  not  licexkse,  and  no 
defendant  may  Uomse  to  Primeetar,  any 
exclusive  rights  to  the  programming 
qfwcified  in  Exhibit  A  of  t^  ueposad 
Final  Judgment,  except  that  if  a 
competing  DBS  venture  obtains  any 
exclusive  programming,  Priinest»  may 
upon  notice  to  the  Department  obtam  a 
“reasonably  comparable  amount  of 
programming  of  a  reasonably 
comparable  type  and  quality  on  a 
reasonably  comparable  exchisive  basis”. 
This  provision  was  included  in  tbe 
proposed  Final  Judgment  to  insure  that 
Primestar’s  ^ility  to  compete  with 
other  DBS  services  was  not 
inadvertently  impaired  by  the 
programming  access  provisiom  of  the 
proposed  Fi^  Judgment. 

DirecTv  argues  that  allowing  any  DBS 
firm  to  have  exclusive  access  to  some 
programming  would  harm  consumers, 
since  consumers  wanting  the  full 
panoply  of  services  would  have  to 
subst^be  to  both  USSB  and  DirecTv.  In 
particutar.  DirecTv  claims  that  another 
DBS  competitor,  United  States  Satellite 
Broadcasting  Company,  Inc.  (USSB), 
may  be  able  to  obtain  some  important 
programming  on  a  basis  that  excludes 
DirecTv.  DirecTv  argues  that  this 
undermines  and  may  vit^te  the  1992 
Cable  Act  and  tbe  implemeDting  PCC 
reflations. 

Contrary  to  DirecTv’s  arguments. 
Section  rV(D)  is  consistent  with  the 
procompetitive  purposes  of  tbe 
proposed  Final  Judgment  by  prohibiUng 
Piimestar,  the  defendants’  DBS  joint 
venture,  from  obtaining  programining 
specified  in  Exhibit  A  of  the  projposed 
Final  Judgment  on  an  exclusive  bass, 
except  to  respond  in  a  reesonahly 
comparable  way  to  such  action  by  a  DBS 


•  DirecTv  U  (oined  in  iu  comaaenls  by  the 
National  Rural  TelecommanlcatioiK  Cdopentiva 
("NRTC”).  which  is  a)ao  aBtorteg  Ike  DBSbaaiaeaa. 
and  two  consumer  ovgaoiiatiou.  ConaiBiMr 
Federation  of  Amessea  ("CFA”)  and  TeieviaioD 
Viewers  of  America  r"l^A”).  CFA  and  TVA 
obviously  do  not  have  Ae  same  commercial 
intareets  as  DbracTv  usd  Nirrc,  Ue  ensr  reepeMa  to 
their  comments  doee  not  doy<md  on  Aose 
commercial  interests. 
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competitor.  Section  IV(D)  does  not 
create  or  ratify  any  exclusive 
arrangements  between  a  programmer 
and  a  DBS  provider  otherwise 
prohibited  by  law.  The  provision 
allowing  Primestar  to  obtain  exclusive 
rights  only  to  match  its  DBS  competitors 
is  intend^  to  assure  both  that  Primestar 
cannot  block  programming  access  to 
other  DBS  competitors  and  that  it  may 
offer  competitive  programming  to 
compete  against  other  DBS  providers. 
The  goal  of  free  competition  is  not 
serv^  by  disadvantaging  Primestar 
against  other  DBS  competitors. 

The  proposed  Final  Judgment  does 
not  undermine  the  1992  Cable  Act.  That 
statute  prohibits  exclusive  arrangements 
between  programming  vendors  and 
cable  operators,  but  does  not  expressly 
prohibit  such  arrangements  between 
programming  vendors  and  a  noncable 
firm  such  as  USSB.  The  Department  has 
no  occasion  on  which  to  comment  on 
whether  such  an  arrangement  violates 
the  1992  Cable  Act’s  prohibition  against 
unfair  methods  of  competition  in 
Section  19(b),  or  constitutes  non-price 
discrimination  in  violation  of  Se<^on 
19(c)(2)(B).  In  any  event,  the  proposed 
Final  Judgment  prohibits  the  defendants 
from  granting  programming  to  Primestar 
to  the  exclusion  of  all  DBS  competitors, 
and  further  prohibiting  exclusive 
contracts  as  between  DirecTv  and  USSB 
or  any  other  DBS  competitor  is  not 
necessary  for  the  proposed  Final 
Judgment  to  be  in  the  public  interest  in 
light  of  the  antitrust  violation  charged.* 

The  critical  point  with  respect  to 
DirecTv’s  1992  Cable  Act  arguments  is 
that  the  proposed  Final  Judgment  in  no 
way  interferes  with  DirecTv’s  right  to 
pursue  claims  of  unfair  competition  or 
discrimination  in  the  event  ^at  its 
feared  scenario  materializes.  Indeed, 
DirecTv  is  in  the  process  of  arguing 
such  claims  before  the  FCC  (DireclV 
Comments  at  18).  DirecTv  is  concerned 
that  entry  of  the  proposed  Final 
Judgment  will  have  a  persuasive  or 
precedental  effect  on  ^e  forums 
considering  programming  access  issues, 
and  that  the  proposed  Final  Judgment 
will  be  construed  to  mean  that  a 
particular  DBS  industry  structure  or 
programming  access  principle  has  been 
ratified  by  the  Department.  DirecTv 


•The  effects  of  DirecTv's  proposal  <»  competition 
among  DBS  providers  is  not  entirely  clear.  DirecTv 
will  ultimat^y  be  in  a  position  to  sell 
approximately  ISO  diaiuels  of  programming,  as 
opposed  to  approximately  30  for  USSB.  If  DirecTv 
were  able  to  offer  all  of  the  attractive  programming 
that  was  available  to  USSB,  competition  between 
DirecTv  and  USSB  might  be  impaired.  DirecTv 
appears  to  understand  the  need  for  differentiated 
programming  between  itself  and  USSB  as  it  has,  the 
Department  understands,  obtained  certain  exclusive 
programming  rights  vis-a-vis  USSB. 


seeks  a  statement  from  the  Department 
that  the  proposed  Judgment  does  not 
reflect  its  views  on  programming  access 
obligations  under  any  ^er  legal 
authOTity. 

'The  proposed  Final  Judgment  is  a 
negotiated  settlement  of  a  dvil  antitrust 
case  that  was  brought  to  end  specified 
collusive  activities  of  the  defendants,  it 
is  not  a  statement  of  interpretation  of 
the  1992  Cable  Act  and  does  not  reflect 
the  views  of  the  Department  as  to  the 
interpretation  of  FTC  rules  fx  their 
application. 

D.  Other  Comments 

Continental  and  Advanced  are  DBS 
licensees  with  pending  applications 
before  the  FCC  seeking  autnority  to 
launch  high-power  D^  satellites. 
Continentd’s  comments  relating 
specifically  to  the  proposed  Final 
Judgment  urge  that  in  addition  to  the 
proposed  Final  Judgment,  the  Court 
should  prohibit  the  defendants  from 
acquiring  an  ownership  interest  in  any 
hi^-power  satellite  permittee  tmtil  the 
last  of  the  original  nine  DBS  permittees 
has  been  in  service  for  8  years  or  the 
year  2010,  whichever  is  sooner. 
Continental  does  not  urge  the  Court  to 
enjoin  defendant  TQ.  tl^ugh  its 
permittee  subsidiary  Tempo  Satellite 
Corporation,  from  ^Ifilling  its  license 
and  entering  DBS,  althou^  it  would  not 
oppose  such  action.  Advanced  also 
objects  to  aspects  of  the  proposed  Final 
Judgment,  along  ivith  the  states’' 
jud^ent,  because  it  believes  that  the 
federal  and  state  settlements  could  have 
anticompetitive  effects  on  the  market  for 
high-power  DBS  services,  and  because 
entry  of  the  proposed  judgments  could 
undermine  implementation  of  the  1992 
Cable  Act. 

The  Department  does  not  agree  with 
Continental  that  cable  companies  must 
be  enjoined  from  entry  into  high-power 
DBS.  While  enjoining  collusive  conduct 
to  deter  entry  into  DBS  promotes 
competition  in  multichannel 
subscription  television,  a  flat  ban  that 
prevented  cable  operators  firom 
expanding  into  new  technologies  for 
delivering  video  services  to  consumers 
is  unwarranted  and  may  slow  the 
development  of  DBS  by  depriving  it  of 
well-situated  potential  entrants.  It  is 
imnecessary  to  forego  any  potential 
benefits  of  cable  entry  into  DBS  in  order 
to  protect  other  DBS  entrants  firom 
unlawful  and  anticompetitive  conduct. 

The  bulk  of  Continental’s  comments 
relate  to  allegations  of  unlawful  conduct 
by  persons  not  party  to  this  lawsuit 
directed  at  defirauding  or  depriving 
Continental  of  its  DBS  license,  and 
request  that  the  Department  expand  its 
investigation  to  include  these 


allegations.  ’These  allegatiixu  have 
notb^g  to  do  with  the  govemment’a 
complaint  and  proposed  settlement 
relating  to  Primestar.i* 

E.  Standard  of  Judicial  Review 

'The  standard  of  review  is  set  forth  in 
section  2(e)  of  the  APPA,ii  whidi 
provides  that  “the  court  shall  determine 
that  mtry  of  such  judgment  is  in  the 
public  interest’’  and  provides  that  in 
making  such  determination,  the  court 
may  consider  the  competitive  impact  of 
the  judgment  and  its  impact  on  the 
public  generally  and  individuals 
alleging  injury  from  the  violations 
charged.  15  U.S.C.  16(e).  In  addition  to 
this  statutory  guidance  as  to  the 
meaning  of  the  "public  interest,"  this 
term  takes  its  meaning  from  the  statute 
underlying  the  complaint— the  Sherman 
Act — ^whi^  has  as  its  basis  the 
protection  of  competition.  See.  e.g.. 
United  States  versus  American 
Cyanamid  Co.,  719  F.2d  S58, 565  (2d 
Cir.  1983),  cert,  denied,  104  S.Ct.  1596 
(1984);  United  Suites  versus  Loew’s  Inc., 
783  F.  Supp.  211, 213  (SJ).N.Y.  1992); 
United  States  versus  Columbia  Artists 
Management,  Inc.,  662  F.  Supp.  865, 

869  (S.DJ4.Y.  1987). 

Application  of  this  standard  starts 
with  the  principle  that  in  enforcing  the 
antitrust  laws,  the  Department 
represents  the  public  interest  in 
competition.  Sm.  e.g..  United  States 
versus  Bechtel  Corp.,  648  F.2d  660, 666 
(9th  Cir.),  cert,  deni^,  454  U.S.  1083 
U981);  United  States  versus  Associated 
Milk  Inducers,  Inc.,  534  F.2d  113, 11&- 
17  (8th  Cir.),  cert,  denied,  429  U.S.  940 
(1976).  It  is  part  of  the  Department’s 
responsibilities  in  representing  the 
public  interest  to  determine  whether 
continued  prosecution  or  one  of  a  range 
of  settlement  options  will  best  serve  the 
public  interest  in  competition.  See,  e.g., 
Bechtel,  648  F.2d  at  665-66;  United 
States  versus  Gillette  Co.,  406  F.  Supp. 
713  p.  Mass.  1975). 


loSimilariy.  the  commenti  of  Advanced  and  the 
Attorney  Gmeral  of  Ariraniaa  raiae  no  tpecific 
ot^ections  to  entry  of  die  propoaed  Final  Judgment 
II  “Before  entering  any  conaent  Judgment 
proposed  by  the  United  Stataa  under  thia  aection, 
the  court  shall  determine  that  the  entry  of  such 
Judgmoit  is  in  the  public  interest  For  the  purpose 
of  such  detmmination.  the  court  may  consider 

(1)  The  competitive  impact  of  such  Judgment, 
including  tmnination  of  alleged  violations, 
provisions  for  enforcement  and  modification, 
duration  or  relief  sought,  anticipated  e^cts  of 
alternative  remedies  actually  considwed,  and  any 
other  coiuideratioiu  bearing  up<m  the  adequacy  of 
such  judgment 

(2)  Tbs  impact  of  entry  of  such  Judgment  up<m 
the  public  generally  and  individu^  alleging 
specific  injury  from  the  violations  set  fot^  in  the 
complaint  induding  consideration  of  the  public 
benefit,  if  any,  to  be  derived  from  a  determination 
of  the  issues  at  trial.**  IS  U.S.C  16(e). 
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The  courts  have  lacoaoiaed  that  the 
Department  has  broad  oLscreticm  in 
controlling  the  government’s  aatitrust 
litigation.  See.  e.g..  Loew’t,  783  F.  Supp. 
at  214;  Sam  Fox  Publishing  Co.  versus 
United  States.  366  U.S.  683.  689  (1961). 
The  Judicial  role  in  determining  under 
these  circumstances  whether  a  proposed 
Final  Judgment  is  in  the  puUk  interest 
is  critical  but  limited.  One  frequently- 
cited  description  of  this  role,  recent^ 
cited  by  Judge  Connw  in  Loew's  is  as 
follows: 

Absent  a  shewing  of  comi^  failure  of  the 
govemmeDt  to  distharga  its  outy.  the  Court, 
In  making  its  pttolic  iaterast  finding,  should 
*  *  *  caiWuUy  consider  the  explanations  of 
the  government  *  *  *  and  its  responses  to 
comments  in  order  to  determine  whether 
those  explanations  are  reasonable  under  dm 
circumstances 


The  Court  may  not  substitute  its  cminion  ot 
views  ooncerning  the  prosecution  of  alleged 
violations  at  the  antitrust  laws  or  toe 
determination  of  appropriate  injunctiva  rrtief 
for  the  settleRient  of  audt  cases  absent  proof 
of  an  abuae  of  diacietioa 

783  F.  Supp.  St  214  (quoting  United 
States  versus  tdid-Amenca  Auiynien, 
Inc.,  1977-1  Trade  Css.  161,508  at 
71,980, 1977  WL  4352  (WXl.  Mo.  1977). 
The  court  is  not  required  to  find  thet  the 
proposed  Final  Juc^ent  is  one  that 
will  best  serve  the  pubbc;  its  role  **is 
one  of  insuring  that  the  government  has 
not  bresdted  its  duty  to  die  poUic  in 
ccmsenting  to  the  decree,*’  nd  to 
confirm  umether  the  pn^ioeed 
settlement  is  *Vithin  the  leKhes  of  tihe 
public  interest”  Bechtd,  648  F.2d  at 
666  (quoting  GiUett,  406  F.  Supp.  at 
716). 

Clearly,  there  has  been  no  showing 
that  the  prtyoeed  aattlemeDt  constitutas 
an  dbose  of  the  DepartnMDt’s  diacretlmi. 
Put  rimply.  entry  of  the  proposed  Final 
Judgment  enhsnras  competition  in  a 
number  of  ways.  Section  IV  (A)  enJoiDS 
enforcement  of  provirions  of  the 
Primestar  agreement  that  restrain  access 
to  programming  by  multichannel 
subscription  leMvision  competitors. 
Section  IV  (B)  enjoins  collusive 
retaliation,  actual  or  threatened,  bv  the 
defendant  cable  companies  with  the 
purpose  of  detwring  persons  from 
proriding  programming  or  invasting  in 
such  competitors.  Section  IV  fCKl) 
enjoins  e^  pn^ramming  service 
controlled  Ire  one  or  moreMSO 
defendants  from  eolsring  into  any 
sgreemRit  with  any  odwr  imignunming 
service  that  mi^  restrict  the 

SectioB  rv  (CK2)  enjoine  agreements 
between  cable  systmas  coptroHed  the 
MSO  defendants  dut  would  restrict  the 


availability  df  programming  to 
competitors  of  the  MSO  defendants. 
SecdoD  IV  (CK3)  anjolns  caUe  systems 
controlled  by  the  KUSO  defendants  from 
entering  into  or  from  renewing  any 
agreemants  with  any  of  the  specified 
programming  services  that  would  limit 
ths  ^ility  of  sudi  {mgramming  amvioe 
to  dsal  with  any  provider  of  the  most 
significant  existing  types  of 
multichannel  subs^ption  television 
services  (direct-to-homs  ssleliita. 

MMDS.  SMATV,  and  caUe),  as  wdl  as 
the  DBS  providers  that  were  the  focus 
of  the  government’s  complainL 
Moreover,  each  MSO  defendant  is 
enjoined  from  enfdrcing  any  existing 
contract  that  would  limit  the  rights  ^  s 
programming  service  to  deal  with  any 
DBS  provider. 

It  cannot  be  denied  that  the  eSsct  of 
these  provisions  is  to  make  it  easier  fcxr 
DBS  providers  to  entm  die  market,  and 
thereoy  enhance  competition  in 
multichannd  subscriptkm  television. 
This  was  the  Depmtment’s  objective  in 
filing  the  cmnpl^L  In  addition,  the 
govemmmrt  was  able  to  secure  relief 
that  would  also  remove  some  of  the 
existing  impediments  faced  by  other 
types  providers  ot  multichannel 
subscripdoo  Revision,  albeit  to  a 
somevmat  nM»e  limited  extent  than  was 
provided  to  DBS  providers  whidi  were 
the  subject  of  the  govenunent’s  case. 
Nonetheless,  the  proposed  Pbial 
Judgment  dearly  removes  restrictions 
on  competition  that  were  imposed  by 
the  defnodants,  and  wiB  thus  further  the 
public  interest. 

Dated:  November  2. 1993. 

Respectfully  sutmUtted, 

N.  Scott  Sacks. 

Attorney,  United  States  Department  offustke. 
Antitrust  Division,  555  Fourth  Street,  SW., 
room  8104,  Washington  DC 20001,  (202}  514- 
5815. 

August  23, 1993 
Richard  L  Rosen, 

Chief,  Communications  and  Finantx  Section, 
United  States  Department  affustioe, 
Anthrast  DMskm,  555  Fourth  Street 
NW.,  Hoorn  8104,  Washington.  DC 20001 
Re:  UnitedStatesef  America  e.  Primestar 
Partners.  LP.,  et  of. 

Dear  Mr.  Rosen:  1  am  wrttiiig  on  behalf  of 
the  Wiraiesa  Cable  Aasaciatk»  iDtomattoBal. 
Inc.  (“WCA”)  and  punuanl  to  Secfioo  2(d)  d 
the  Antitrust  Piocaduim  and  Penaitiea  Act 
(“APPA”)  ^  to  express  WCA’s  serious 
reservations  regaitlins  the  proposed  Pinal 
Judgment  submitted  far  entry  in  toe  above- 
referenoad  civil  antitniet  proceeding.  Simidy 
stated,  toe  proposed  dearm  faile  to  fiitly 
mnedv  toe  anticanapetittva  ceBeequenoea 
caused  by  toe  forniMioB  of  PrkBaetar 
Partners,  LP.  sad  ito  psedacaseoss,  vtoUa  at 
the  same  tiine  it  unreesnaaMy  disokaainatas 


against  wireless  cable  system  operators  in 
favor  of  competitcns  that  employ  Direct 
Broadcast  Satellite  (**!%$")  tecfoiology. 

WCA  is  the  ]Hincipal  trade  association  of 
the  wireless  c^e  industry.  A  wireleu  cable 
system,  which  is  referred  to  as  **Multichaniiel 
MuMpoint  Distrtoution  Service”  ot  ”MMDS” 
in  toe  proposed  Pinal  Judgment,  the 
Cmnpladttt,  and  the  Campi^tiva  Impact 
Statement  ("QS”).  utUizm  frequencies 
licensed  by  the  Federal  Communications 
Commission  f'POC")  in  the  2  GHz  band  to 
transmit  tradHtonal  cable  Hdevision 
programming  sorvicos  (such  as  Home  Boot 
Office.  ESPN  and  C^AN)  to  smell  antennas 
located  on  subscribers’  rooftops  as  far  an  40- 
50  miles  away  firani  the  transmittess. 


At  the  outset.  WCA  suspects  that  the 
Department’s  finiiura  to  adequately  protect 
wireless  cable  system  opOTators  in  crafting 
toe  Pinal  judgment  may  stem  from  a 
misconception  of  toe  ability  of  wireless  ctole 
techncdogy  to  provide  a  meaningful 
competitive  altainative  to  cabla  hi  the  QS, 
the  Department  stalea  that  wirriesa  c^ila 
soffevt  "technological  limitations,  including 
line-of-eiglU  requirements,  that  limit  its 
availability  and  attractiveness  as  an 
alternative  to  cable  television  service  far 
most  current  or  potential  cable  sub8cribers,‘*s 
That  simply  is  not  correct;  wireless  caMe 
tedinology  has  been  proven  superior  to  that 
em|doyed  by  caUs.  While  it  is  true  tost 
transmisskxis  rt  2  (31z  tequira  a  direct  "line- 
o^sigbt”  between  the  transmission  aniannn 
and  the  raceptioD  antenna  (ie.  the  aignal 
cannot  pass  through  buildings  or  teznin),  the 
FGC  has  recently  authorized  wireless  cable 
(^Mrators  to  employ  low  power  simal 
repeaters  to  serve  anms  that  are  otoerwlse 
shadowed  Ire  buUdings  or  terraiii.*  With  toe 
introductton  of  sfanal  lepoeters, 
tachncdogical  ctitodsm  of  winlm  cable  Is 
moot 

Indeed,  whrriess  caUe  has  proven  Harif  to 
be  an  extrmnriy  effactiva  disferibution 

in  countries  vdiera  programming 
readily  available  on  equitable  terms.* 
Congim  utd  tbePOChave  frequently 
acknowledged  that  whelass  cal^  ia  to<hre 
"one  of  the  moat  ptOTirising  somcea  of 
multidtannel  oompatttkm  In  ttw  locid 
market”  s  The  caf^al  maikats  agree  today’e 


«as,at4, 

•  AmendmeatafpatU  21, 43, 74,^8,  and  94  of  tit* 
Cominifskm't  8ulm  Governing  am  of  the 
Frequencies  in  the  2.1  and  2.5  GHr  Bands  J^ferXing; 
Privais  Opssstional’Fbssd  Service,  IdsMpeM 
DistrOmtian  Serri^  Muhiehmssei  iMtipaint 
Distribution  Swice,  butroctimial  Telsvisiou  Fbmd 
Service,  and  Cable  television  Relay  Service,  5  FOC 
Red  MtO,  0422-23  (1100).  on  ream.  8  POC  Red 
6704  (IMlk  Amerkkamt  sf  pasts  2. 2  mtd  2Uflhs 
CosKodssiom's  Buies  Csveming  Um  of  dw 
Frsquendes in  ths 2.1  and 2.5  GHs Bmds,  9TOC 
Red  1444, 1448  (1093). 

*5e«,  eg.  **WCAI  points  to  wtrelaas  snocasa  fa 
overaeu  mariiat.’*  Privats  Qdde  Plus  Wtelem 
Coble.  M  a  (My  ie93k  ‘^iraiMS  Worid  Vims,” 
WMess  kxvestor,  at  3  (May  13. 19W).  Tb«  favgest 
wiraloM  odde  systoas  fa  (reoratiaa  ceiiendy  has 
apptoximalaly  100,000  tubsciSMn  fa  toe  Meodco 
Qty  area.  Sm  "Toung  wireleu  opaatioa  rates 
eraoQg  laigeet  fa  toe  country.*' Private  Ctahfa  Phu 
mreieu  ChUs  at  a  (dot  18821 
8  Pffff  PiTfyfffrtffPfT  WMf 

Coaurdssion’s  Pottdm  Relating  to  the  Ptosdslon  of 


« 15  U.S.C  ia(«ik 
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Wall  Street  foumal  reports  that  “on  Wall 
Street  ‘wireless’  is  synonymous  with 
skyrocketing  stock  prices.”  • 

That  is  not  to  say.  however,  that  there  are 
no  storm  clouds  on  wireless  cable’s  horizon. 
While  the  P(X  has  recently  modified  its  rules 
to  further  promote  wireless’  competitive 
potential  in  the  United  States.^  it  has  also 
recognized  that  wireless  continues  to  be 
severely  hampered  by  ’’unfair  m 
discriminatory  practices  in  the  sale  of  video 
programming.”  >  'The  effect  of  those  anti- 
wireless  practices  will  not  be  eliminated 
under  the  proposed  Final  Judgment. 

Under  section  2(3)  of  the  APPA,  a 
proposed  settlement  should  not  be  proffered 
by  the  Department,  and  cannot  be  approved 
by  the  reviewing  court,  unless  ”it  effectively 
opens  the  relevant  markets  to  competitkKi 
and  prevents  the  recurrence  of 
anticompetitive  activity,  all  without 
Imposing  undue  and  unnecessary  burdens 
upon  the  other  aspects  of  the  public  interest 
•  *  *  ”  9  As  summarized  in  the  CIS,  "the 
complaint  seeks  injunctive  relief  to  assure 
that  Primestar  does  not  restrain  the 
availability  of  programming  to  multichannel 
subscription  television  service  competitors  of 
the  MSO  defendants,  or  does  not  deter  entry 
into  multichannel  subscription  television  by 
others  by  serving  as  a  device  to  facilitate  a 
coordinated  retaliatory  response  by  the  MSO 
defendants.” Unfortunately,  the  popoeed 
Final  Judgment  fells  far  short  of  fully  opming 
the  multichannel  subscriphoo  television 
market  to  competition. 

From  the  perspective  of  the  wireless  cable 
industry,  the  fundamental  flaw  in  the  Final 
judgment  is  that  it  inexplicably  fails  to 
remedy  the  anticompetitive  effect  of  conduct 
by  the  defendant  cable  operators  that  has 
deprived  wireless  cable  operatevs  of  access  to 
programming  that  is  easential  to  competitive 
viability.  Compounding  this  failure,  the  Final 
Judgment  unreasonably  disaiminates  against 
all  competitors  to  cable  other  than  DBS 
operators.  Speciffcally,  Section  IV.C3.8.  of 
the  proposed  Final  Judgment  provides  that 
the  defendant  cable  operators  may  continue 
to  enforce  exclusive  rights  to  programming 
under  existing  agreements  against  all 
competitors  except  DBS  providers.  In  other 


Cable  Teievition  Service,  MM  OockM  No  se-AOO. 
at  20  (rel.  Dec.  29, 1909).  See  also  S.8.  No.  102- 
92. 102d  Cong.,  1st  Seas.,  at  14-15;  H.K  No.  102- 
268, 102d  Coog.,  2d  Sees.,  at  44-45;  AtBendment  of 
Parts  21, 43,  74,  78,  and  94  of  the  Commission’s 
Rules.  5  PCC  Red  971  (1990);  Amendment  of  Parts 
1,  2,  and  21  of  tbe  Commission's  Buies  Governing 
Use  of  the  Frequencies  in  the  2.1  attd  2.5  GHa 
Bands.  7  FCC  Red  3266  (1992). 

*  Calian.  "Wireless  Cafee  Issues  Are  Flying 
High.,”  Wall  Street  foumal,  at  Cl  (August  23, 1993). 

r  A  full  description  of  those  efforts  can  be  found 
at  Amendment  of  Parts  1, 2,  arxf  21  the 
Commission't  Rules  Governing  Use  of  the 
Frequencies  in  the  2.1  and  2.5  GHz  Bands.  7  FCC 
Red  3266  n.  8  (1992). 

■  Amendatenl  of  Ports  J.  2,  and  21  of  the 
Commission’s  Rules  Governing  Use  of  the 
Frequencies  in  the  2.1  and  2.5  GHz  Baruis,  8  FOC 
Red  1444, 1444-45  (1963). 

■  United  States  v.  American  Telephone  and 
Telegraph  Co.,  552  F.  Supp.  131, 153  (D.D.C.  1982), 
ofpd  sub  nom.  Marykmd  v.  United  Stales.  460  U,S. 
>001  (1983). 

>oaS,  at  2. 


words,  the  defendant  cable  operators  may  no 
longar  Invoke  exclusivity  clauses  In 
programming  contracts  against  DBS 
operators,  but  may  conttniM  to  do  ao  against 
wireless  cable  operators  and  all  oIImm' 
competiltws  to  cable. 

These  exclusivity  clauses  have  hobbled  the 
wireless  cable  industry.  Baaed  on 
representations  made  before  Congress,  tbe 
F^  and  elsewhere,  WCA  believes  that  the 
most  important  programming  services  that 
remain  unavailable  to  wireless  cable 
operators  today  are  being  withheld  In  many 
markets  because  exclusive  local  distribution 
rights  have  been  granted  to  cable  systems 
controlled  by  the  defecdanta.»  WCA  further 
believes  that  In  many  cases,  programmers 
have  granted  tbe  de^dent  cable  operators 

because  they  feanKfa  coendinated  retaliatory 
response  from  the  defendant  cable  operators 
if  exclusivity  rights  were  withheld.  ‘That  fear 
would  certainly  be  legitimate— «b  tbe 
Departmmt  expressly  acknowledges  in  tbe 
(US,  the  cable  operator  defendants  in  this 
action  control  access  to  a  sufficient  number 
of  cable  households  that  they  can  effectively 
retaliate  against  any  programmer  that  deals 
with  a  competitive  programming 
diRtributor.>*  Presumably,  Sectim  IV.C.3.a  of 
the  proposed  Final  Judgment  is  intended  to 
remedy  any  anticompetitive  consequences  of 
that  ability. 

Tbe  Final  Judgment  feik  to  provide  a 
complete  ramet^'  because  uixW  Section 
rV.Q3.8,  acceM  to  easential  programming 
subiect  to  existing  exclusivity  provisions  will 
be  ^ikanized  based  on  technology.  DBS  will 
have  access,  other  competitors  will  not.  What 
possible  pro-competitive  purpose  is  served 
by  providing  DBS  operators,  but  not  wireless 
cable  operators,  access  to  this  critical 
programming?  Admittedly,  DBS  may 
someday  in  tbe  future  provide  consumers  a 
viable  competitive  alternative  to  cable. 
However,  wireless  cable  operators  are 
providing  that  alternative  today.  'The  public 
interest  in  providing  the  widest  diversity  of 
programming  alternatives  at  tbe  lowest 
possible  cost  cannot  be  advanced  by 
permitting  the  defendant  cable  operators  to 
select  the  technology  against  which  they  will 
compete,  particularly  where  that  technology 
has  yet  to  prove  itself  in  the  marketplace. 

Significantly,  this  flaw  in  the  proposed 
Final  Judgment  is  not  rectified  1^  either 
Section  19  of  the  Ckble  Television  (Consumer 
Protection  and  Competition  Act  of  1992  (the 
”1992  Cable  Act”)  or  the  proposed  consent 
decrees  in  tbe  action  brought  by  the  State  of 
New  YorL  Thus,  the  Department’s  assertion 
that  those  restraints  upwn  the  activities  of 
these  defendants  “provide  additional 
assurances  that  access  to  progranuning  will 
not  be  unreasonably  restricted  by  the 
defendants  and  others  in  the  cable  television 
industry”  is  simply  not  true.^s 

WCA  has  alre^y  briefed  tbe  United  States 
District  Court  for  t^  Southern  Distiict  of 
New  York  on  the  fundamental  defects  in  tbe 


u  See  S.R.  Na  102-62, 102d  Cong.,  Isi  Sess.,  at 
28-27;  Commmts  at  Turner  Broadcasting  System, 
MM  Docket  No.  92-285,  at  8  (filed  Jea.  38, 1963). 
iaseeas.al8. 

»/<f.atl3. 


propxjsed  consent  decrees  la  tike  state  aetkm. 
In  the  interest  of  brevity,  WCA  will  refrain 
from  repieating  those  arguments  at  length 
here.  Rather,  a  copy  of  WCA’s  July  21, 1993 
memorandum  of  law  in  oppioaltlon  to  the 
entry  of  those  pro|>osed  decrees  is  attached 
and  incorporated  by  reference.**  Suffice  It  to 
say  that  in  its  memorandum,  WCA 
establishes  that  the  proposed  state  decrees  In 
that  parens  patriae  aetkm,  while  ajipiearing  to 
serve  the  public  interest  by  providing  fetr 
access  to  programming,  are  actually  fiddled 
with  exceptions  that  effectively  entrench  tbe 
major  cable  i^ieratora  in  an  advantaged 
pKwition  vis  a  vis  other  mulBchannei  video 
programming  distributors.  Among  the  myriad 
flaws  in  the  state  consent  decrees  are 
provisions  providing  DBS  ojwrators  with 
supierior  ri^ts  to  programming  than  are 
afforded  wireless  cable  opwrators. 

Moreover,  Section  19  of  tbe  1992  Cable  Act 
represents  a  series  of  pwlitical  compMmtnisea 
and  does  not  address  fully  tbe 
anticompietitive  craiduct  that  the  defendants 
visited  upxm  the  wireleM  c^ie  industry. 
First,  the  reach  of  Section  19  and  tbe  POC’s 
implementing  rules  is  affectively  limited  to 
those  programming  services  that  are 
vertically  integrated  with  a  caMe  system 
opierator,  so  that  exclusive  agreements 
b^ween  the  cable  system  defendants  and 
non-integraled  programmers  are  unaffected. 
Second,  Section  19  and  the  FCC’s 
implementing  rules  have  "grandfstherod” 
numerous  exclusive  agreements  between  die 
cable  opierator  defendants  and  vertically- 
integrated  pirogrammers  that  would  be 
banned  by  Soctun  19  were  they  entared  into 
today.  Thus,  tbe  wireless  cable  opwrators  will 
only  be  able  to  secure  aocees  to  a  wide 
variety  of  programming  that  is  subject  to 
exclusive  rights  granted  tbe  defmdant  cable 
opwrators  if  the  Final  Judgment  is  modified 
to  provide  all  compwtitors  to  cable  with  the 
same  rights  currently  afforded  DBS  opwraton. 

In  conclusion,  while  WCA  applauds  the 
Depwrtment’s  efforts  to  create  a  more 
compwtitive  multichannel  programming 
distribution  marketplace,  WCA  is  unable  to 
suppxirt  the  propws^  Pinal  Judgment  The 
Final  Judgment  simply  does  not  go  far 
enough  to  correct  the  distortions  in  the 
marketplace  that  resulted  from  the  formation 
of  Primestar  Partners,  L-P.  and  tbe  resulting 
establishment  of  a  mechanism  far  fecilitatii^ 
coordinated  retaliation  against  programmers 
that  refused  to  grant  exclusive  prognun 
distribution  rights. 


<4  In  tltal  memorandum,  WCA  also  esiahitshet  the 
need  tor  clarification  that  the  stale  conseni  dacreea, 
if  mtered,  cannot  serve  as  pwrtuasive  or 
piecedential  evidence  in  other  proceedings  in  other 
forums  as  to  tbe  views  of  the  stale  Attonieys 
Generab  or  tiw  reviewing  court  for  piorposaa  of 
evaluating  the  pnopirialy  ander  the  1992  Cabis  Act 
and  the  implementing  ralee  ot  fee  POC  of  coaduct 
that  is  condoned  by  IM  cooseat  decrees.  For  fee 
same  reesona,  the  Depertasaol  ahonld  take  whetever 
steps  are  nacesaary  to  make  certain  tha*  tbe  Final 
Judgment  ia  not  mia-ctlad  as  lepreseating  the  views 
of  fee  DepMrtmeat  concerning  the  propriety  ander 
tbe  1992  Cable  Act  and  the  FOG’S  implemwting 
rules  of  conduct  condoned  by  fee  Fl^  Jwtpnent, 
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Respectfully  submitted, 

Paul ).  Sinderbrand, 

Counsel  to  the  Wireless  Cable  Association 
International,  Inc. 

93  Civ.  3868  (JES) 

MEMORANDUM  OF  LAW  OF  AMICUS 
CURIAE  THE  WIRELESS  CABLE 
ASS0CMT10N  INTERNATIONAL.  INC..  IN 
OPPOSITION  TO  PROPOSED  CONSENT 
DECREES 

Paul  J.  Suderbrasid  (PS  2868), 

Sinderbrand  &■  Alexander,  888  Sixteenth 
Street  NW.,  Suite  610,  Washington,  DC 
20006-4103,  (202)  835-8292,  Counsel  to  The 
Wireless  Cable,  Association,  International, 

Inc. 

July  21,1993. 

I.  Preliminary  Statement 
The  Wireless  Cable  Association 
International,  Inc.  (“WCA”)  is  the 
principal  trade  association  of  the 
wireless  cable  industry.  Its  members  are 
among  the  intended  beneficiaries  of  the 
program  access  and  fair  dealing 
provisions  of  the  proposed  consent 
decrees  in  this  procemling.i  Because  the 
interests  of  WCA’s  membm  are  not 
entirely  aligned  with  the  other  amici, 
WCA  has  sought  and,  by  order  of  the 
Court  on  July  15. 1993,  secured  leave  to 
file  this  separate  memorandum  in 
opposition  to  those  proposed  decrees. 2 
WCA  is  in  general  agreement  with  the 
memorandum  of  law  submitted  on  July 
16, 1993  by  amici  DirecTV,  Inc. 
(“DirecTV"),  National  Rural 
Telecommunications  (Cooperative, 
Television  Viewers  of  America,  Inc.  and 
Consumer  Federation  of  America  , 
(collectively  the  “DBS  Amici”). 
Specifically.  WCA  agrees  with  the  DBS 
Amici:  (a)  that  the  Court  has  the  power 
to  reject  proposed  consent  decrees  in  a 
parens  patriae  action  if  they  fail  to  serve 
the  public  interest;  a  and  (b)  that  the 
proposed  consent  decrees  in  this  parens 
patriae  action,  while  appearing  to  serve 
the  public  interest  by  obligating  the 
Pnmestar  Partners,  Viacom  and  Liberty 
Media  to  provide  fair  access  to 
programming,  are  actually  riddled  with 


<  For  convenience  of  reference,  the  phrese 
"consent  decrees”  will  be  used  herein  to  refer  to  the 
proposed  hnal  judgments  against  Viacom  Inc.  and 
Viacom  K-Band  Inc.  (collectively,  "Viacom”)  and 
against  all  Defendants  other  than  Viacom 
(collectively,  the  "Primestar  Partners”),  as  well  as 
to  the  Agreement  with  Liberty  Media  ^rp. 

("Liberty  Media”)  that  is  an  integral  part  of  the 
settlement  of  this  case. 

2  Counsel  for  WCA  has  been  authorized  to  state 
that  Consumer  Federation  of  American  and 
Television  Viewers  of  America,  Inc.  support  the 
views  expressed  herein  by  WCA. 

>  See  DBS  Amici  Memorandum  at  4-5,  citing  In 
re  Panasonic  Consumer  Electronic  Products 
Antitrust  Litigation,  1969-1  Trade  Cas.  (CCH) 

1 68.613,  at  61,243  (S.D.N.Y.  1989);  State  of  New 
York  V.  Dairytea  Cooperative,  Inc.,  547  F.  Supp. 

306.  307-306  (S.D.N.Y.  1962). 


exceptions  that  effectively  entrench  the 
major  cable  operators  in  an  advantaged 
position  vis  a  vis  other  multichannel 
video  programming  distributors 
(“MVPDs”).*  In  the  interest  of  brevity, 
WCA  incoqiorates  the  DBS  Amid’s 
legal  arguments  on  these  points  by 
reference. 

n.  The  Proposed  Consent  Decrees  Do 
Not  Serve  the  Public  Interest 

While  the  DBS  Amid  focus  on  the 
adverse  impact  the  proposed  consent 
decrees  will  have  an  DirecTV,  DirecTV 
is  not  the  only  MVPD  that  would  be 
adversely  affected  by  entry  of  those 
decrees.  Indeed,  the  consent  decrees 
will  permit  the  Primestar  Partners, 
Viacom  and  Liberty  Media  to  continue 
courses  of  conduct  that  have  finstrated 
the  growth  of  wireless  cable.  Once  the 
complex  proposed  consent  decrees  are 
pars^,  it  berames  evident  that  any 
purported  benefits  to  wireless  cable  and 
other  MVPDs  are  ephemeral — the 
Primestar  Partners,  Viacom  and  Liberty 
Media  will  remain  firee  to  withhold  fair 
access  to  programming  fiom  all 
noncable  MVPDs.  not  just  DBS. 

The  Oimplaint  corredly 
acknowledges  that  to  succeed,  a  MVPD 
must  not  merely  provide  a  substantial 
number  of  programming  options,  it  must 
have  access  on  reasonable  terms  to  the 
particular  programming  services  that 
consumers  have  come  to  associate  with 
“cable."  See  Ckimplaint,  at  1 42.  The 
fundamental  flaw  in  the  consent  decrees 
is  that  while  they  may  afford  MVPDs 
employing  one  given  technology 
improved  access  to  some  programming, 
and  while  they  may  afford  MVPDs 
employing  another  technology 
improved  access  to  some  other 
programming,  the  consent  decrees  do 
not  assure  any  non-cable  MVPD  fair 
access  to  the  entire  mix  of  programming 
services  necessary  to  effectively 
compete.  The  net  result  is  that  the 
proposed  consent  decrees  will  not 
prevent  the  Primestar  Partners,  Viacom 
and  Liberty  Media  hum  crippling  any 
MVPD  they  choose. 

A  wireless  cable  system,  which  is 
referred  to  as  “Multichannel  Multipoint 
Distribution  Service"  or  “MMDS”  in  the 
proposed  decrees,  utilizes  fiequencies 
licensed  by  the  Federal 
(Communications  (Commission  (“FCC") 
in  the  2  GHz  band  to  transmit 
traditional  cable  television 
programming  services  (such  as  Home 
Box  Office.  ESPN  and  C-SPAN)  to  small 
antennas  located  on  subscribers’ 
rooftops  as  far  as  40-50  miles  away  firom 
the  transmitters.  Wireless  cable  has 
proven  itself  to  be  an  extremely  effective 


«  See  DBS  Amici  Memorandum,  at  16-20. 


distribution  medium  for  video 
programming,  particularly  in  countries 
where  programming  has  been  readily 
available  on  equitable  terms.s  Congress 
and  the  F(CC  have  frequently 
acknowledged  that  wireless  cable  is 
today  “one  of  the  most  promising 
sources  of  multichannel  competition  in 
the  local  market.”*  While  the  FCC 
recently  has  modified  its  rules  to 
promote  wireless’  competitive  potential 
in  the  United  States, 2  it  has  also 
recognized  that  wireless  continues  to  be 
severely  hampered  by  “unfair  or 
discriminatory  practices  in  the  sale  of 
video  programming.”  *  Those  anti¬ 
wireless  practices  will  not  be  eliminated 
under  the  proposed  consent  decrees. 

A.  The  Consent  Decrees  Condone 
Discriminatory  Pricing 

Section  FV.A.l.  (f)  of  the  proposed 
Viacom  decree  effectively  condones 
Viacom’s  current  practice  of  charging  a 
wireless  cable  operator  more  for 
programming  than  a  similarly  situated 
cable  operator.  'That  Section  permits 
Viacom  to  continue  its  discriminatory 
pricing  policies  for  all  services  other 
than  Nickelodeon  and  MTV.  With 
respect  to  the  Nickelodeon  and  MTV 
services,  Section  IV.A.l.  (f)  permits 
Viacom  to  engage  in  unreasonable  price 
discrimination  except  with  respect  to 
wireless  cable  operators  with  50,000  or 
more  subscribers.  No  wireless  cable 
operator  serves  50,000  or  more 
subscribers. »  Similculy,  Section  IV.A.l. 
(b)  of  the  Primestar  decree,  while 
banning  discrimination  with  respect  to 
future  agreements,  permits  the  Primestar 
Partners  to  continue  to  enforce  existing 


»  S«e,  e.g.,  "Wireless  World  View,"  Wireless 
Investor,  at  3  (May  13, 1993).  The  largest  wireless 
cable  system  in  operation  currently  has 
approximately  100,000  subscribers  in  the  Mexico 
City  area.  See  “Young  wireless  operation  rates 
among  largest  in  the  country,”  Private  Cable  Plus 
Wireless  Cable,  at  6  (Oct  1992). 

•  Competition,  Rate  Deregulation  and  the 
Commission’s  Policies  Relating  to  the  Provision  of 
Cable  Television  Service,  MM  Docket  No.  89-600, 
at  20  (rel.  Dec.  29, 1969).  See  also  S.R.  No.  102- 
92. 102d  Cong.,  1st  Sess.,  at  14-15;  H.R  No.  102- 
266, 102d  Cong.,  2d  Sess.,  at  44-45;  Amendment  of 
Parts  21,  43,  74.  78,  and  94  of  the  Commission’s 
Rules.  5  FCC  Red  971  (1990);  Amendment  of  Parts 
1,  2,  and  21  of  the  Commission’s  Rules,  7  FCC  Red 
3266  (1992). 

r  A  full  description  of  those  efforts  (which 
include  a  technological  solution  to  the  line  of  sight 
limitation  cited  in  the  Justice  Department’s 
Competitive  Impact  Statement  as  a  drawback  to 
wireless)  can  be  found  at  Amendment  of  Paris  1,  2, 
and  21  of  the  Commission's  Rules,  7  FCC  Red  3266 
n.  8  (1992). 

■  Amendment  of  Parts  1.  2  and  21  of  the 
Commission’s  Rules.  8  FCC  Red  1444, 1444-45 
(1993). 

■  See  "Young  wireless  operation  rates  among 
largest  in  the  country,”  Private  Cable  Plus  Wireless 
Cable,  at  6  (Oct.  1992). 


Federal  Register  /  Vol.  58,  No.  220  /  Wednesday,  Novembw  17,  1993  /  Notices 


60679 


agreements  that  discriminate  against 
non-cable  MVPDs. 

These  provisions  stand  in  stark 
contrast  to  Section  2(a}(ii)  of  the  Liberty 
Media  agreement,  wUch  provides  that 
in  dealing  with  DBS  and  wireless  cable, 
Liberty  Media  “will  not  discriminate 
against  such  technology  as  compeared  to 
the  most  favorable  price  and  other  terms 
(taken  as  a  whole)  offered  to  a  cable 
operator  of  comparable  size.” 

There  is  no  pro-competitive  rationale 
for  accepting  any  lesser  commitment  to 
fair  pricing  Irom  the  Primestar  Partners 
and  Viacom  than  agreed  to  by  Liberty 
Media.  Indeed,  in  comments  submitted 
to  the  FCXi  less  than  six  months  aso.  the 
Attorneys  General  of  Texas,  Maryland, 
Ohio,  and  Pennsylvania — all  members 
of  the  National  Association  of  Attorneys 
General  Cable  Television  Investigative 
Group — advocated  that  the  public 
interest  would  be  served  by  adoption  of 
rules  under  which  all  "[plrogrammers 
should  be  required  to  offer  their 
programming  to  competitors  of  cable 
operators  at  &e  same  prices  and  on  the 
same  terms  as  they  offer  it  to  cable 
operators.**  lo  Those  comments  cannot 
be  squared  with  the  provisirms  of  the 
proposed  consent  decrees. 

B.  The  Consent  Decrees  Condone 
Unjustified  Refusals  to  Deal 

Other  provisions  of  the  proposed 
consent  decrees  directly  favor  DBS 
operators  over  wireless  cable  and  other 
non-DBS  MVPDS  in  gaining  access  to 
critical  programming.  Section  IV.C.1  of 
the  proposed  Primestar  decree  and 
Section  IV.C.1  of  the  proposed  Viacom 
decree  provide  that  the  IMmestar 
Partners  and  Viacom  may  continue  to 
enforce  exclusive  rights  to  programming 
under  existing  agreements  against  all 
MVPDs  except  DBS  providers.  Based  on 
representations  made  before  Congress, 
the  FCC  and  elsewhere,  WCA  believes 
that  some  of  the  most  important 
programming  services  that  remain 
unavailable  (such  as  Turner  Network 
Television  ("TNT”))  are  withheld  in 
many  markets  because  exclusive  local 
distribution  rights  have  been  granted  to 
cable  systems  controlled  by  the 
Primestar  Partners  and  Viacom  i* 

Under  the  proposed  decrees,  access  to 
this  essential  programming  will  be 
Balkanized  based  on  technology;  DBS 
will  have  access,  other  non-DBS  MVPDs 
will  not.  What  possible  pro-competitive 
purpose  is  ser\’sd  by  providing  DBS 
operators,  but  not  wireless  cable 
operators,  access  to  this  critical 


loCommeoU  of  AttoriMyt  Gemnil,  MM 
Docket  No.  92-265,  at  4  (filed  Jan.  25. 1993). 

»  See  S.R.  No.  102-92, 102d  Cong.,  Ist  Seas.,  at 
26-27;  Coraments  of  Tuner  BroadaMtmg  System, 
MM  Docket  No  92-265,  at  6  (filed  Ian.  25, 1993). 


programming?  The  public  interest  in 
providing  the  wide^  diversity  of 
programming  ahematives  at  the  lowest 
possible  cost  cannot  be  advanced  by 
permitting  Primestar  Partners  and 
Viacom  to  select  the  technologies 
against  which  they  will  compete. 

C.  Critical  Programming  Services  Are 
Excluded  From  The  Reach  of  the 
Proposed  Decrees 

In  their  Memorandum,  the  DBS  Amid 
correctly  note  that  the  Liberty  Media 
agreement  is  rendered  largely  illusory 
b^ause  the  definition  of  the  services 
covered  excludee  virtually  every 
important  programming  netwoik  in 
which  Liberty  Media  holds  an  interest,  u 
The  Primestar  Decree  is  similarly 
flawed — through  a  definitional 
construct  it  excludes  fiom  its  reach 
critical  programming  services. 

As  noted  above,  perhaps  the  most 
important  program  service  that  is 
currently  witl^eld  from  the  wireless 
cable  industry  is  TNT.  TNT  is  owned  by 
Turner  Broadcasting  System,  Inc. 
("TBS”),  which  is  turn  is  owned  by  RJE. 
("Ted*')  Turner,  by  numerous 
companies  with  c^ie  interests — 
including  several  of  the  Primestar 
Partners — and  by  others.  Under  the 
terms  of  the  Primestar  Decree,  the 
programming  services  owncxi  by  TBS 
are  consider^  to  be  iron-controlled 
programming  services.  Preaumbly  this  is 
because  “control**  for  purposes  of  the 
Primestar  Decree  is  defin^  by  reference 
to  16  CFR  801.1,  which  essentiany 
requires  the  controlling  entity  to  own 
50%  or  more  of  the  stc^  or  have  the 
ability  to  select  50%  m  more  of  the 
mem^rs  of  the  board  of  directors. 
Apparently,  the  Primestar  Partners  do 
not  fit  that  definition  with  respect  to 
TBS. 

However,  it  is  well-recognized  that 
two  of  the  Primestar  Partners — ^Tele¬ 
communications,  Inc.  (“TQ”)  and  Time 
Warner  Inc.  ("Time  Warner”) — exercise 
effective  control  over  TBS  through  there 
ability  to  veto  major  TBS  propos^  that 
require  super-majority  bo^  approval.^s 
Thus,  although  TCI  and  Time  Warner 
have  the  ability  to  assure  that  TNT  and 
other  TBS  services  are  made  available 
on  foir  terms  and  conditions  to  non¬ 
cable  MVPDs  through  exercise  of  their 


xSee  DBS  Amid  Memorandum,  at  15-16. 

See  e.g..  Carter,  “Ted  Tunser's  Time  of 
Discontent,”  N.Y.  Times,  at  §  3,  p.  6  Oune  6, 1993); 
Landro,  "Time,  Id  Mull  Plan  for  Tnmer  Assess,” 
Wall  Si  ).,  at  B1  (AprU  6. 1993);  Lippmaa,  ”TBS 
Breakup  Negotistions  Appear  To  Be  Breaking  Up,” 
L.A.  Times,  at  Dl  (April  21, 1993);  ‘Ted  Turner: 
putting  his  flnasKdal  house  In  order,”  Broadcasting, 
at  40  (Feb.  29, 1986). 


extraordinary  corporate  powers,  they  are 
under  no  obligation  to  do  so. 

This  omission  is  rendered  particularly 
troubling  by  comparis'in  of  the 
Primestar  Decree  to  the  propoaed 
consent  decree  in  United  States  v. 
Primestar  Partners,  LJ*.  That  proposed 
consent  decree  includes  In  its  definitioD 
of  ctmtrol  an  ownership  interest  that 
gives  “the  right,  contrMdual  or 
otherwise,  to  direct  the  management 
decisions  of  an  entity.”  i4  Thus,  the 
programming  services  owned  by  TBS 
will  be  subject  to  the  federal  decree,  if 
it  is  entered.  It  is  understandable  that 
the  Primestar  Partners  would  want  to 
exclude  the  TBS  services  from  the  state 
decree,  as  it  provides  far  greater  relief  to 
MVPDs  that  the  federal  decree. 

However,  it  is  difficult  to  imagine  why 
it  is  in  the  public  interest  to  include  tM 
TBS  programming  services  within  the 
reach  of  the  fedei^  decree,  but  exclude 
them  fr'om  the  reach  of  the  state  decree. 

in.  The  Court  Should  Make  (Hear  That 
the  Consent  Decrees  Cannot  Be  Used  as 
Persuasive  or  Precedential  Evidence  in 
Other  Proceedings  in  Other  Forums 

In  its  memorandum,  the  DBS  Amid 
explained  in  detail  why  the  Court 
should  clarify  that  the  proposed  decrees 
in  no  way  supersede  the  C^e 
Television  Cfonsumar  Protection  and 
Competition  Act  of  1992  (“1992  Cable 
Act*')  or  reflect  the  views  of  the  Court 
or  the  plainti&  for  purposes 
evaluating  the  propriety  under  the  1962 
enable  Act  and  the  iiflplementing  rules  of 
the  FCC  of  conduct  t^t  is  condoned  by 
the  consent  decrees.i6  WCA  agrees. 

Indeed,  the  need  for  a  declauration 
along  the  lines  requested  by  the  DBS 
Amid  has  now  become  patent.  As  DBS 
Amid  have  firmly  established.  United 
States  Satellite  Broadcasting  Company, 
Inc.  ("USSB”)  is  the  benefidaiy  of  many 
of  the  most  discriminatory  provisions  in 
the  proposed  consent  decrees.  The  FOC 
currently  is  considering  whether 
Section  19  of  the  1992  Cable  Act 
mandates  the  adoption  of  rules  that 
would  invalidate  exclusive  distribution 
agreements  entered  into  by  USSB  and 
certain  programmers.  Last  week,  USSB 
opposed  the  contention  that  the 
proposed  rules  are  mandated  by  the 
1992  Cable  Act  by  arguing  as  fri^ows: 

It  should  be  noted  that  the  (woposed 
antitrust  consent  decree  in  the  pending 
Primestar  Partners  suit  brought  by  40  states 
against  Primestar  Partners,  LP.  and  19  other 
defendants  recognizes  that  higb-power  DBS 
providers  at  the  101*  orbital  posi'don  may 
enter  into  exclusive  contracts  with  cable 
program  providers.  It  is  unlikely  that  40 
states  would  have  agreed  to  the  provisions 


14  See  Mctioa  ILA. 
»Seeid.,at20-22. 
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that  recognize  zuch  exclusive  contracts  if 
there  was  any  question  as  to  whether  the 
Cable  Act  prohibited  such  exclusive 
arrangements.** 

As  this  argument  illustrates,  the  DBS 
Amid  are  correct  when  they  argue  that 
the  proponents  of  the  proposed  consent 
decrees  and  the  benefidaries  of  those 
decrees  can  and  will  attempt  to  dte  the 
consent  decrees  as  evidence  of  the 
views  of  the  State  Attorneys  General. 

rv.  Conclusion 

This  Court  has  an  affirmative 
obligation  to  assure  that  the  proposed 
consent  decrees  promote  fair 
competition  in  the  MVPD  maricetplace. 

It  is  clear,  however,  that  they  do  not; 
Primestar  Partners,  Viacom  and  Liberty 
Media  remain  free  to  deny  critical 
programming  to  any  MVPD  they  choose. 
For  this  reason,  this  Court  should  reject 
the  proposed  consent  decrees  in  their 
present  form.*' 

July  21, 1993. 

Respectfully  submitted. 

By:  Paul ).  Sindeibrand  (PS  2868). 
Sinderbrand  k  Alexander, 

888  Sixteenth  Street,  NW.,  Suite  610, 
Washington,  DC2000&-4W3  (202)  835-8292. 

The  Honm^le  Webster  L  Hubbell, 

United  States  Department  of  Justice,  Room 
5111, 10th  8r  Constitution  Avenue  NW., 
Washington,  DC  20530. 

Re:  United  States  v.  Primestar  Partners,  et  a)., 
93  CV-3913  (S.D.N.Y.) 

State  of  New  York,  et  al.  v.  Primestar 
Partners  LP.,  et  al.,  93  QV  3868 
(S.D.N.Y.) 

Dear  Web:  We  represent  Advanced 
Communications  Corporation,  which  is  an 
Arkansas  corporation  licensed  by  the  Federal 
Commimications  Cmnmission  to  provide 
high-power  direct  broadcast  services  within 
the  United  States  from  orbital  location 
110°W.  This  emerging  technology  to  be 
employed  by  our  client  promises  to  provide 
wireless  data  transmission,  including  cable 
tv-type  entertainment  services  throughout  the 
United  States  through  the  use  of  a  dishplate 
size  household  receiver.  This  technology 
seems  to  be  a  critical  extension  of  the 
electronic  data  highway  discussed  in  the 
Campaign. 

The  Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  is  major 
legislation  designed  to  enhance  the 
performance  of  the  marketplace  for  electronic 


IB  Opposition  of  United  States  Satellite 
Broadcasting  Co.  to  Petition  for  Reconsideration. 
MM  Docket  No.  92-265,  at  6  n.  6  (filed  July  14, 
1993). 

I'The  importance  of  die  Viacom  decree  to  the 
competitive  marketplace  is  intensified  by  Viacom’s 
pending  petitimi  to  the  FOC  for  rule  changes  that 
would  exclude  Viacom  from  the  FGC’s  program 
access  rules  under  the  1992  Cable  Act  See  Petition 
of  Viacom  International  tor  Reconsideration  and 
Clarification,  MM  Dod»t  No.  92-265,  at  2-6  (filed 
June  10, 1993).  If  Viacom  prevails,  the  consent 
decree  %vill  be  the  effoctiva  diadi  on  Viacom’s 
program  access  policies. 


infixmation  including  its  resptmsa  to  this 
new  emerging  technology. 

Prior  to  the  passage  of  the  1992  Cable  Act, 
several  states  attorneys  general  (proceeding 
in  parens  patria)  and  the  United  States 
Justice  Department  sued  Primestar  Partners 
and  others  accusing  those  defendants  of 
violations  of  the  Sherman  Act  That  litigation 
was  designed  to  increase  the  access  by  cable 
companies  and  others  to  entertaimnent 
media  allegedly  “controlled”  by  the 
defendants.  That  litigation  has  been  settled 
and  the  settlement  is  before  the  Honorable 
John  Sprizzo  of  the  United  States  District 
Court  for  the  Southern  District  of  New  Yoili 
for  approval  as  required  by  applicable  law. 

My  client  objects  to  aspects  of  the 
settlement  because  among  other  things,  it 
undermines  the  policies  of  the  Cable  Act  and 
violates  some  of  its  express  provisions.  We 
believe  that  these  two  consent  settlements 
could  have  serious  and  progressive 
anticompetitive  impact  on  the  market  for 
high-power  direct  satellite  broadcast 
information  services.  Although  these 
proposed  consents  recite  that  the  Cable  Act 
is  controlling  in  the  event  terms  of  the 
settlement  deviate  from  its  provisions,  we 
believe  the  precedent  set  by  the  proposed 
consents  are  also  dangerous  to  the 
implementation  of  the  Cable  Act. 

Among  the  parties  opposing  the  consents 
are  the  Federal  Communications 
Commission,  the  National  Rural 
Telecommunications  Cooperative,  (Onsumer 
Federation  of  America,  and  Television 
Viewers  of  America,  Inc  Congressman 
Edward  J.  Markey  highlighted  the  concerns 
shared  by  all  of  the  parties  opposing  these 
consents  in  a  letter  to  the  attorney  general  of 
the  state  of  New  York  dated  July  1, 1993. 

That  letter  is  attached. 

We  understand  a  hearing  is  scheduled  in 
this  matter  for  September  6, 1993.  We  have 
made  known  our  opposition  to  Winston 
Bryant  and  other  attorneys  general  in  the 
parens  patria  litigation.  ‘Hiis  communication 
is  to  request  that  you  review  this  matter  with 
Assistant  Attorney  (Oneral  Bingaman  to 
determine  whether  this  Justice  Department 
should  continue  the  settlement  posture 
authored  under  the  previous  administration, 
which  has  become  widely  recognized  as 
contrary  to  the  Cable  Act  and  potentially 
detrimental  to  consumers  the  (]able  Act  was 
intended  to  benefit.  At  a  minimum  we  urge 
that  the  Justice  Department  request  a 
continuance  of  the  Tunney  Act  approval 
process  to  allow  this  Administration  to 
consider  carefully  the  long-term  significance 
of  its  participation  in  the  present  settlement. 

1  know  that  time  is  short.  This  matter  was 
only  recently  brought  to  our  attention  by 
Advanced  Communications.  It  is  only 
because  of  the  shortness  of  the  time  that  I 
impose  upon  our  historic  friendship  to 
communicate  this  matter  to  the  Justice 
Department  in  this  fashion.  Anything  you 
can  do  to  address  this  issue  would  be  greatly 
appreciated. 


Respectfully  yours, 

Williams  k  Anderson, 

Peter  G.  Kumpe. 

’The  Honorable  Webster  L  Hulfoell, 

United  States  Department  of  Justice,  Room 
51 1 1, 10th  and  Constitution  Avenue, 

NW.,  Washington,  DC  10530. 

Re:  United  States  v.  Primestar  Partners,  et  al., 
93  CV-3913  (S.D.N.Y.) 

State  of  New  York,  et  al.,  v.  Prianestar 
Partners  LP.,  et  al.,  93  Civ.  3868 
(S.D.N.Y.) 

Dear  Webb:  1  have  only  recently  become 
aware  of  serious  concerns  voiced  by  certain 
competitors  and  consumer  groups  about 
provisions  in  the  settlement  agreement  and 
consent  decrees  filed  in  the  above-styled 
cases,  which  are  now  pending  before  the 
Honorable  Judge  John  Sprizzo  of  the  United 
States  District  Court  for  the  Southern  District 
of  New  York.  Arkansas  is  one  of  forty  states 
which  are  signatory  plainti%  in  the  State  of 
New  York  actions.  While  I  remain  convinced 
that  the  policy  considerations  underlying 
these  propos^  decrees  are,  in  the  main, 
exemplary,  I  am  particularly  troubled  by 
what  I  have  learned  about  one  section  of  the 
Primestar  decree,  section  IV  A.l.(g}.  The  FGC, 
and  others,  are  concerned  by  the  Justice 
settlement,  as  well. 

While  the  technical  issues  involved  are 
confusing  to  the  untutored,  I  fear  there  is  a 
danger  that  this  provision  may  be  used  to 
craft  anti-competitive  arguments  to  weaken 
the  future  interpretation  of  Section  19  of  the 
1992  Cable  Act.  This  certainly  was  not  my 
intent  in  joining  this  action  brought  by  our 
sister  states.  Bemuse  our  discovery  of  this 
controversy  is  of  such  recent  origin  and 
because  the  rest  of  the  proposed  decree 
appears  to  accomplish  laudable  goals,  the 
only  action  our  office  is  positioned  to  take  is 
to  request  that  Justice  take  a  hard  look  at 
requesting  a  continuance  of  the  Tunney  Act 
approval  process  and  to  suggest  this  also  to 
the  New  York  Attorney  Ckmeral,  which  we 
are  doing  by  separate  letter.  This  would 
permit  all  of  us  time  to  make  a  more  reasoned 
examination  of  this  issue,  since  it  is  my 
understanding  that  the  matter  is  scheduled 
for  hearing  tomorrow,  September  3  in  Judge 
Sprizzo’s  court.  I  apologize  for  writing  you 
on  such  short  notice,  but,  nonetheless,  feel 
compelled  to  share  my  reservations  which 
are  ^sed  on  communications  I  received  only 
yesterday.  As  always,  I  am  proud  of  the 
outstanding  job  you  are  doing  at  Justice. 

Sincerely, 

Winston  Bryant, 

Attorney  General. 

Mr.  Richard  L.  Rosen,  Esq., 

Chief,  Communications  and  Finance  Section, 
U.S.  Department  of  Justice,  Antitrust 
Division,  555  Fourth  Street,  NW.,  Room 
8104,  Washington,  DC  20001. 

In  Re:  United  States  of  America  v.  Primestar 
Partners,  et  al..  Civil  Action  No.  93-CrV- 
3913. 

Public  Comments  of  Continental  Satellite 
corporation  Concerning  Proposed  Final 
Judgment,  Stipulation,  and  Competitive 
Impact  Statement. 

Dear  Mr.  Rosen:  Continental  Satellite 
corporation,  by  its  Founder  and  President, 
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files  these  Comments  concerning  the  above- 
captioned  proceeding  which  was  recently 
brought  before  the  United  States  District 
Court  for  the  Southern  District  of  New  York 
in  United  States  v.  Primestar  Partners,  et  al.. 
Civil  Action  No.  93-CrV-3913.  Pursuant  to 
the  Antitrust  Procedures  and  Penalties  Act, 
we  request  that  these  Comments  be  given  due 
consideration  by  the  Department  of  Justice. 

Continental  was  licensed  in  August  1989 
by  the  Federal  Coirununications  Commission 
(hereafter,  the  "FOC”)  to  operate  as  a  Part  100 
Direct  Broadcast  Satellite  licensee  in  the  Ku- 
Band.  In  August  1990  Continental  filed  an 
Application  for  Launch  Authority  with  the 
FOC,  including  a  request  for  DBS  channel 
and  orbital  assignments.  As  of  this  date. 
Continental  is  still  awaiting  grant  of  its 
Application.  On  25  October  1991  Continental 
received  a  Subpoena  Duces  Tecum  and 
Interrogatories  relating  to  a  multi-agency 
investigation  into  whether  certain  companies 
bad  committed  violations  of  state  and  federal 
antitrust  laws  and  prohibitions  against 
restraints  of  trade,  including,  but  not  limited 
to; 

1.  Engaging  in  a  joint  venture  that  either 
has  the  effect  of  substantially  lessening 
competition  or  creating  a  monopoly  within 
the  market  for  direct  broadcast  satellite  Ku- 
band  program  delivery  or  whereby  a 
monopoly  within  this  market  is  or  may  be 
established,  and, 

2.  Engaging  in  a  combination  and 
conspiracy  to  restrain  trade  and  competition 
within  the  market  for  direct  broadcast 
satellite  Ku-Band  program  delivery. 

In  addition  to  these  specific  focal  points  of 
the  investigation,  certain  questions  were 
directed  to  us,  as  an  FCC-licensed  Part  100 
DBS  operator,  as  to  whether  or  not  certain 
companies  may  have  delayed  or  hindered 
Continental’s  performance  as  a  DBS  operator. 

Since  we  submitted  our  first  Reply  to  that 
Subpoena,  Continental  has  fully  cooperated 
with  the  investigation.  Besides  filing  our 
initial  Reply  in  July  1992,  we  filed  three 
additional  Supplements  to  the  original  Reply 
as  part  of  an  ongoing  attempt  by  us  to  keep 
both  the  Antitrust  Division  of  the  Department 
of  Justice  and  the  Antitrust  Bureau  of  the 
New  York  State's  Attorney  General's  Office 
fully  appraised  of  certain  alarming 
developments  in  the  nascent  Part  ItX)  DBS 
industry. 

In  addition  to  these  submissions,  we 
provided  regular  progress  reports  to 
appropriate  law  enforcement  agencies.  These 
reports  (in  the  form  of  letters,  telephone  call 
updates,  and  fax  reports)  were  directed  to 
specific  individuals  who  were  heavily 
involved  in  the  day-to-day  investigations. 
Their  subject  mattdr  concerned  mounting 
evidence  that  Loral  Corporation  (hereafter, 
"Loral”),  through  its  subsidiary  Space 
System/Loral  (hereafter,  ''SS/Loral''),  might 
have  become  involved  in  combination  and 
conspiracy  with  Cablevision  Systems 
(hereafter,  "Cablevision”),  with  Cablevision’s 
subsidiary  Rainbow  Progimnming  Holdings, 
Inc.  (hereafter  "Rainbow"),  and  with 
Continental’s  former  Chief  Executive  Officer 
James  B.  Dixon  (collectively  referred  to 
hereafter  as  "the  Parties")  to  restrain  trade 
and  competition  within  the  market  for  direct 
broadcast  satellite  Ku-Band  program 
delivery. 


We  also  reported  on  what  appeared  to  ua 
to  be  continuing  attempts  by  S^Loral  to 
violate  and  to  contravene  Section  310  of  the 
Communications  Act  of  1934,  as  amended, 
which  prohibits  ownership  of  American 
telecommunications  companies  by  foreign 
corporations.!  We  also  filed  a  formal 
complaint  of  abusive  business  practices 
because  of  the  growing  harassment  we  were 
facing  from  SS/Loral  as  we  attempted  to 
prepare  for  firral  assignment  by  the  FOC  of 
our  DBS  channel  assignment  and  orbital 
allocations.*  These  actions  by  SS/Loral  led  to 
the  filing  of  a  law  suit  by  SSAimal's  parent 
company,  Loral  Aerospace  Holdings,  Inc. 
(hereafter,  "LAHI”)  against  Continental  on 
Christrrus  Eve  1992.  In  its  suit,  LAHI  sought 
issuance  of  a  coiut  order  that,  had  it  been 
granted,  would  have  forced  Continental’s 
Chief  Executive  Officer  James  H.  Schollard  to 
commit  perjury  before  the  FOC  in  an 
involuntary,  court-ordered  filing  of  an  Illegal 
Application  for  Consent  to  Transfer  Control 
of  Continental’s  DBS  license  to  SS/Loral  or 
to  LAHI.  The  suit  between  LAHI  and 
Continental  is  now  pending  binding 
arbitration  in  California. 

Request  for  Expanded  Investigation  of 
Possible  Comfonation  and  Conspiracy  To 
Restrain  Trade  in  the  Part  100  DBS  Industry 

Continental  requests  that  the  United  States 
Department  of  Justice  expand  its 
investigation  of  abusive  practices  against  the 
DBS  industry  to  include  investigation  of  a 
possible  combination  and  conspiracy  to 
restrain  Continental’s  trade  by  the  Parties. 
Toward  that  end.  Continental  is  informed 
and  believes,  and  on  the  basis  of  this 
information  and  belief,  hereby  alleges  that: 

1.  Cablevisimi’s  Director  of  New  Business 
Development  Theodore  (‘Ted”)  May,  former 
FCC  Chairman  Charles  Perris,*  Cablevision’s 
General  Counsel  David  Deitch,  Cablevision’s 
DBS  Consultant  Michael  (“Mickey")  Alpert, 
Loral’s  Chief  Executive  Officer  Bernard 
Schwartz,  Loral’s  Senior  Vice  President 
Michael  Targoff,  Loral’s  Vice  President  of 
Policy  and  Planning  Rex  Hollis,  SS/Loral’s 
President  Robert  Berry,  SS/Loral’s  Executive 
Director  Dan  Collins,  and  Continental’s 
former  Chief  Executive  Officer  James  B. 
Dixon  formed  a  combination  and  conspiracy 
to  restrain  trade  in  the  Part  100  DBS  industry 

r  Forty-nine  percent  of  SS/Loral  is  ovmed  by  four 
foreign  corporations. 

a  See  our  letter  of  5  February  1993  to  the  U.S. 
Department  of  Justice  appmded  to  these  Comments 
as  Attachment  1. 

a  Continental  alleges  that  former  FCC  Chairman 
Ferris,  while  acting  in  his  capacity  as 
communications  counsel  to  Cabl^sion,  utilized 
his  considerable  influence  as  former  FCC  Chairman 
in  a  deliberate  and  clandestine  attempt  to 
circumvent  the  Rules  of  the  FCC  with  respect  to  an 
illegal  takeover  of  Continental’s  DBS  license  by 
Cablevision.  As  part  of  his  activities  to  assist 
Cablevision  in  restraining  Continental’s  trade,  Mr. 
Ferris  secretly  sent  a  letter  to  FOC  Mass  Media 
Bureau  Chief  Roy  Stewart  without  notifying 
Continental  of  the  letter’s  existence.  Continental 
only  learned  of  the  letter’s  existence  when  it  was 
accidentally  made  part  of  Continental’s  public  file 
number  DBS-S7-01  through  an  inadvertent  error 
apparently  made  by  a  filing  clerk.  (Mr.  Ferris’  letter 
is  attached  hereto  as  Attachment  3.  Continental’s 
response  to  Mr.  Ferris  letter  is  attached  hereto  as 
Attachment  4.) 


by  unlawfully  attempting  to  gamer  control  of 
Continental’s  DBS  construction  permit. 

2.  Loral’s  Chief  Executive  Officer  may  have 
attempted  to  meet,  or  may  have  met  with  a 
representative  or  representatives  of  oth«-  Part 
100  DBS  applicants  during  the  vreek  of  July 
12-16, 1993  in  an  attempt  to  gamer  control 
of  at  least  two  other  Part  100  DBS  operators 
assigned  to  m  about  to  be  assigned  to  DBS 
orbital  allocation  61.5*  West  Longitude. 
Should  Loral  and  Cablevision  be  successful 
in  their  shared  acquisition  efforts  (which  we 
call  and  hope  the  Justice  Department  will 
soon  call  a  “combination  and  conspiracy”), 
these  two  giant  corporations  vrlll  jointly 
control  more  than  oim  quarter  of  the  entire 
allotment  of  Part  100  DBS  chaimela 
available.* 

3.  Continental’s  former  CEO  Dixon  actively 
cooperated  with  Cablevision’s  Ted  May. 

David  Deitch,  and  Mickey  Alpert  in  a 
conspiracy  to  defrnud  Continental  of  its  DBS 
License.  The  methodolon  fcv  accomplishing 
this  conspiracy  includeothe  creation  of  a 
fake  corporation,  composition  of  falsified 
minutes  of  board  meetings  that  never  took 
place,*  establishment  of  fraudulent  bank 
accounts,  diversion  of  interstate  wire 
transfers,  and  multitudinous  acts  of  ultra 
vires  on  the  part  of  Continental’s  former  CEO 
James  Dixon.* 

4  See  specific  excerpts  from  Satellite  News,  a 
respected  satellite  Industry  trade  newsletter, 
attached  to  these  Conunents  as  Attachmmt  11. 
These  excerpts  report  on  possible  unautixulzed 
acquisition  efforts  with  respect  to  Continaotal’s 
D^  license,  as  well  as  othw  IWS  licensees  wbo 
may  eventually  be  assigned  by  the  FOC  to  61.3* 

West  Longtitude.  Conttnaotal  has  never  received 
any  purchtue  oBers  from  Tele-Communications, 

Inc.,  or  from  any  other  company,  for  that  matter. 
Please  Note:  If  the  press  reports  set  forth  in 
Attachment  11  are  even  marginally  correct  then  a 
combined  Loral/TCl/Cablevision  venture  could 
easily  gamer  44  cd  the  128  Part  100  DBS  channel 
assigiunents  allocated  by  the  FCC— i.e.,  about  33% 
of  the  entire  US  DBS  market  could  come  under 
control  of  only  one  busineas  entity.  If  the  possibility 
of  such  a  scenario  comiirg  to  reality  does  not 
warrant  an  immediate,  fidl-scale  investigation  by 
the  U.S.  Department  of  Justice,  then  Continental’s 
exhaustive  efforts  to  cooperate  with  the  Office  ot 
the  Attorney  Gmeral  fw  the  People  of  the  State  ot 
New  York  in  mswer  to  its  Subpoena  Duces  Tecum 
and  Interrogatoriet  will  have  been  undertaken  in 
vain  and  the  ’Tlang  of  Three’’  (Loral,  TQ.  and 
Cablevision)  will  have  pulled  off  the  DBS  Coup  of 
the  Century. 

s  See  Attachment  9  and  Attachment  10,  included 
with  these  Commoits.  Note  that  Attachment  10 
would  have  given  Dixon  authority  to  negotiate  a 
deal  to  turn  over  the  DBS  license  to  a  consortium 
of  Cablevision  and  LoraL 

•  These  parties  executed  a  one-sided  Lease  Option 
agreement  between  Cablevlsioii  and  a  sham  Or^n 
corporation  that  Dixon  created  vrith  the  same 
corporate  name  as  Continental.  The  difference  was 
that  the  California  corporation  is  the  true  DBS 
licensee.  The  Oregon  corporation,  also  named 
Continental  Satellite  Corporation,  executed  the 
Lease  Option  with  Cable^ion.  A  concise  sununary 
of  the  a^r  has  been  set  forth  by  Continatal’s 
Communication  Counsel  Lawrnice  Bernstein  in  a 
Request  for  Declaratoy  Ruling  which  was  filed  on 
26  July  1993  at  the  FCC.  In  our  Request,  we  are 
asking  the  FCC  to  rule  that  the  Leare  Option 
agreement,  along  with  its  attendant  Lease 
Agreement  and  Management  Agreonent,  be 
declared  illegal  aitd  unenforceable.  A  copy  of  the 
Request  is  included  herewith  as  Attachment  2. 
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4.  Via  interstate  wire  fraud.  Dixon  diverted 
a  payment  of  $250,000  into  his  own  personal 
bwk  acxxnmt  The  nooney  had  been  intended 
by  Cablevision  to  go  to  the  DBS  licensee  as 
payment  for  a  six-month  lease  option  on 
Continental's  DBS  spectrum.  Instead,  Dixon 
violated  federal  RICO  statutes  by  creating  a 
sham  corporation,  which  he  named 
Continental  Satellite  Cmporation,  an  Oregon 
Corporation.  While  using  the  Oregon 
corporation  as  a  front  for  his  embeulement, 
Dixon  diverted  the  funds  to  a  bank  account 
which  he  had  set  up  in  the  name  of  James 

B.  Dixon,  DBA  Continental  Satellite 
Corporation.  Dixon’s  own  social  security 
number  was  used  as  the  Taxpayer 
Identification  Number  on  the  account  in 
place  of  Continental’s  Employee 
Identification  Number. 

5.  Loral  and  its  subsidiaries  LAHI  and  SS/ 
Loral,  through  Loral’s  corporate  counsel 
Philip  Verveer,  threatened  on  multiple 
occasions  to  destroy  Continental’s  DBS 
license  if  Continental  did  not  turn  over  51% 
of  its  voting  stock  to  SS/Loral.’  When 
Continental  refused  to  participate  in  such  an 
illegal  act,B  LAHI  sued  Continental,  as 
mentioned  supra,  requesting  a  court  to  turn 
Continental’s  controlling  interest  over  to 
LAHI  in  a  blatant  attempt  to  skirt  the 
requirements  of  Section  310  of  the  FCC's 
Rules. 

6.  In  perhaps  the  most  blatant  evidence  of 
conspiracy.  Continental’s  fired  CEO  Dixon 
engaged  in  many  conversations  with  SS/ 
Loral's  Dan  Collins  and  Tom  Johnson  in  an 
attempt  to  solicit  financial  aid  in  defending 
himself  with  respect  to  Continental’s  suit 
against  him.>  In  one  of  the  %vritten  records  of 
these  conversations,  SS/Loral  employee  Tom 
Johnson  was  quoted  by  Dixon  as  stating  that 
Loral  would  reward  Dixon  for  his  efforts  in 
assisting  Loral  to  take  over  controlling 
interest  in  Continental  by  giving  him  28%  of 
the  remaining  stock.io 

7.  Dixon  and  SS/Loral  conspired  together 
with  resp>ect  to  strategies  intended  to  force 
Continental  into  a  settlement  with 
Cablevision,  under  the  terms  of  which  Lora! 
would  own  51%  of  Continental  and 
Cablevision  and  Dixon  would  own  the  rest." 

Continental  believes  it  has  become  the 
victim  of  a  deliberate  and  concerted  effort  to 


^  See  the  letter  dated  18  December  1992  from 
Continental’s  Communications  Counsel  Lasvience 
Bernstein  to  Philip  Verveer,  included  with  these 
Comments  as  Attachment  5. 

•  Because  SS/Loral  is  49%  foreign-owned,  51% 
ownership  of  Continental's  stock  by  SS/Loral  would 
mean  that  24.99%  of  Continental  would  be 
controlled  by  foreign  business  entities 
(51%x49%«24.99%).  SecUon  310  of  the  FCC’s 
Rules  prohibits  foreign  ownership  of  mote  than 
20%  of  a  U.S.  telecommunications  firm  such  as 
Continental.  Thus  SS/Loral  is  prohibited  from 
owning  controlling  interest  in  DBS  licensee 
Continental. 

•Copies  of  correspondence  from  Dixon  to  his 
counsel  Patrick  O’Malley  in  the  matter  of 
Continental  Satellite  Coipoiatioa  v.  /ames  B.  Dixon 
(Case  No.  92-10-178)  dated  27  January  1993  and  18 
February  1993  are  induded  herewith  as  Attachment 
6  and  Attachment  7,  respectively. 

'•See  Attachment  6. 

"  See  the  iettar  dated  18  February  1993  from 
Dixon  to  his  counsel  Patrick  O’Malley  included 
herewith  as  Attadunent  8. 


defraud  it  of  its  DBS  license.  This  effcvt  has 
been  undertaken  with  the  foil  knowledge  and 
consent  of  the  hipest  senior  management 
and  executivea  of  Loral  Cknporation,  its 
subsidiaries  Loral  Aerospace  Holdings  and 
Space  Systems/Loral,  Cablevision  Systons, 
its  subsidiary  Rainbow  Programming 
Holdings,  and  Continental’s  dlsgrac^  and 
former  Chief  Executive  Officer  James  B. 

Dixon. 

Therefore,  for  the  reasons  so  briefly 
summarised  in  these  Cranments,  Continental 
respectfully  requests  that  the  United  States 
Department  of  Justice  expand  its 
investigation  to  include  the  Parties  named 
above  before  the  propoeed  Pinal  Judgment, 
Stipulation,  and  Competitive  Impact 
Statement  is  placed  into  full  force  and  effect 
by  the  United  States  District  Court  for  the 
Swthero  District  of  New  York  in  United 
States  v.  Primestar  Partners,  et  al..  Civil 
Action  No.  93-CIV-3913. 

Questions  concerning  these  Comments 
may  be  directed  to  Continental  at  the  address 
and  telephone  numbers  set  forth  in  our 
letterhead. 

Very  truly  yours, 

For  Continental  Satellite  Corporation. 
William  P.  Welty, 

Founder  and  President. 

Mr.  Richard  L.  Rosen,  Esq., 

Qtief,  (Communications  and  Finance  Section, 
U.S.  Department  of  Justice,  Antitrust 
Division,  555  Fou^  Street,  NW.,  Room 
8104,  Washington.  DC  20001. 

In  Re:  United  States  of  America  v.  Primestar 
Partners,  et  al.,  Qvll  Action  No.  93-CIV- 
3913. 

Public  Conunents  of  Continental  Satellite 
Corporation  Concerning  Proposed  Final 
Judgment,  Stipulation,  and  Competitive 
Impact  Statement. 

To  Mr.  Rosen,  your  Honor  and  all  others: 

I  would  like  first  to  confirm  the  accuracy 
of  the  attached  letter  written  by  Mr.  Welty. 

My  work  with  Continental  Satellite 
Corporation  began  early  1989.  Basically,  Mr. 
Welty  and  I  have  done  most  of  the  work  for 
our  small  corporation.  We  could  be  called  a 
“mom  and  pop’’  company  with  the  vision  to 
spend  hundreds  of  thousands  of  dollars  and 
years  of  effort  in  pursuing  our  DBS  business. 
At  first,  the  large  corporations  either  lacked 
the  vision  or  were  simply  not  interested  in 
DBS  at  the  time.  Now  their  attitude  seems  to 
be  “Let’s  get  involved,  anyway  we  can." 

I  am  a  very  simple  man  with  a  simple 
background.  I  come  from  an  industry 
(perishable  meats)  where  you  live  and  die  by 
your  word.  If  you  didn’t  perform  on  what  you 
said  you  would  do,  you  would  be  out  of 
business  quickly. 

How  naive  I  was  to  think  other  industries 
would  be  so  self-regulated  for  their  corporate 
survivall  In  my  business  experience  I’ve  also 
had  “flrst  hand,  in-your-face"  looks  at  labor 
unions.  I  worked  through  four  strikes.  I  have 
been  threatened,  haras^,  and  oh-so-much 
more,  beyond  the  scope  of  this  letter.  But  I 
have  now  seen  college  educated  “gangsters- 
in-suits”  who  are  far  more  subtle,  cunning, 
deceptive,  threatening  and  bullying  than  any 
of  the  thugs  I  survived  from  the  unions. 

I’m  not  telling  you  this  to  give  you  a 
“tough-guy”  image  of  myself  I  have  always 


been  described  as  more  than  fair  to  anyone 
who  has  had  any  business  or  personal 
dealings  with  me.  But  the  follu  we  are 
dealing  with  are  not  fair — simply  put,  they 
want  it  all. 

My  greatest  hope  is  that  someone, 
somewhere,  still  cares  about  the  things 
America  is  all  about — proper  preparation, 
honest  hard  work,  follow^  by  a  moderate  to 
large  amount  of  success. 

I  see  these  things  being  tugged  away  from 
us  by  two  well-oiled,  well-financed, 
corporate  machines  who  are  trying  to  drag  us 
into  the  Ckiurt  system.  We  feel  we’re  being 
worn  down  both  financially  and  physically — 
but  never  in  spirit.  We’ll  fight  them  as  long 
as  possible  and  then  fight  ffiem  some  more. 

I  only  pray  they  do  not  succeed  in  the  theft 
of  our  DBS  license,  even  though  "a  size 
makes  right’’  mentality  seems  to  prevail  in 
many  peoples’  minds.  I  expect  the 
representatives  of  our  United  States 
government  who  are  employed  by  the 
Department  of  Justice  to  rise  above  that 
mentality. 

I  close  with  the  same  words  I  used  to  say 
to  our  former  CEO  each  time  we  spoke  on  the 
phone: 

Do  the  right  thing. 

That's  a  simple  statement,  apparently  very 
hard  for  some  to  follow.  But  please  give  us 
the  benefit  of  the  doubt. 

Please  grant  Mr.  Welty’s  request  in  his 
Public  Comments  and  direct  ffie  United 
States  Department  of  Justice  to  expand  its 
investigation  to  include  Loral  Corporation,  its 
subsidiaries  Space  Systems/Loral  and  Loral 
Aerospace  Holdings,  and  Cablevision 
Systems  and  its  subsidiary  Rainbow 
Programming  Holdings. 

Very  truly  yours. 

For  Continental  Satellite  Corporation. 

James  H.  Schollard, 

Chief  Executive  Officer. 

Mr.  Richard  L.  Rosen,  Esq., 

Chief.  Communications  and  Finance  Section. 
U.S.  Department  of  Justice,  Antitrust 
Division,  555  Fourth  Street,  NW.,  Room 
8104,  Washington,  DC  20001. 

In  Re:  United  States  of  America  v.  Primestar 
Partners,  et  al..  Civil  Action  No.  93-CIV- 
3913. 

Supplement  to  Public  Comments  of 
Continental  Satellite  Corporation 
Concerning  Proposed  Final  Judgment, 
Stipulation,  and  Competitive  Impact 
Statement. 

Dear  Mr.  Rosen:  On  28  July  1993, 
Continental  Satellite  Corporation  filed  Public 
Comments  concerning  the  above-captioned 
proceeding  which  was  recently  brought 
before  the  United  States  District  Court  for  the 
■  Southern  District  of  New  York  in  United 
States  V.  Primestar  Partners,  et  al.,  Qvil 
Action  No.  93-CIV-3913. 

We  filed  these  Comments  in  order  to  bring 
to  the  attention  of  the  Court  our  allegations 
that  Loral  Corporation  (hereafter,  “Loral"), 
through  its  subsidiary  Space  Systems/Loral 
(hereafter,  “SS/Loral"),  may  have  become 
involved  in  a  combination  and  conspiracy 
with  Cablevision  Systems  (hereafter, 
“Cablevision”),  with  Cablevision’s  subsidiary 
Rainbow  Programming  Holdings,  Inc. 
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(hereafter,  ‘‘Rainbow”),  and  with 
Contlnentars  former  Chief  Executive  Officer 
James  B.  Dixon  (collectively  referred  to 
hereafter  as  "the  Parties")  to  restrain  our 
trade  in  the  Part  100  DBS  industry. 

We  also  hoped  to  encourage  the  Court  to 
order  a  full-scale  investigation  into  our 
charges  by  the  United  States  Department  of 
Justice  or  by  other  appropriate  state  and 
federal  law  enforcement  agencies.  On  9 
August  1993  we  received  photocopies  of  the 
proposed  Final  Judgment  for  the  IMmestar 
Partners,  the  proposed  Pinal  Judgment  for  the 
Viacom  defendants,  and  the  Agreement  for 
Liberty  Media  Corp.  ‘These  documents  were 
sent  to  us  from  the  Antitrust  Bureau  of  the 
New  York  Attorney  General‘s  Office. 

Pursuant  to  the  Antitrust  Procedures  and 
Penalties  Act,  we  request  that  this 
Supplement  to  Public  Comments  of 
Continental  Satellite  Corporation  (hereafter, 
the  "Supplement")  be  given  due 
consideration  by  the  Department  of  Justice. 
We  further  request  that  its  contents  be 
published  in  the  Federal  Register  along  with 
our  Public  Conunents  of  28  July  1993. 

As  we  noted  in  our  Public  Comments,  in 
the  interest  of  saving  tax  payers’  money,  we 
have  no  objection  if  the  exhibits  to  this 
Supplement  are  omitted  from  publication  in 
the  Federal  Register,  so  long  as  photocopies 
are  made  available  to  authorized  parties  upon 
request. 

Comments  With  Respect  to  the  Proposed 
Final  Judgment 

Continental  believes  that  the  American 
cable  companies  and  other  MSO’s  are  now 
starting  to  attempt  business  operations  in  the 
high-powered  Part  100  DBS  in  an  attempt  to 
avoid  being  accountable  to  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  (hereafter,  the  "1992 
Cable  Act”). 

To  put  it  bluntly,  high-powered  Ku-band 
DBS  is  uncharted  broadcast  territory.  It  is 
comparatively  unregulated.  This  relaxed 
regulatory  climate  enjoyed  by  the  Part  100 
DBS  permittees  was  wisely  intended  by  the 
Federal  Communications  Commission  to 
encourage  initial  development  of  the  nascent 
high-powered  DBS  industry  by  the  "Gang  of 
Nine”  Part  100  licensees. 

The  relaxed  regulatory  climate  was  also 
intended  to  encourage  investment  on  the  part 
of  the  American  frnancial  community  in  the 
embryonic  Part  100  DBS  industry.  By 
keeping  governmental  "red  tape”  to  a 
minimum,  it  was  thought  that  the  hundreds 
of  millions  of  dollars  needed  by  the  Part  100 
"Gang  of  Nine”  could  be  more  easily  raised. 
Unfortunately  for  the  Part  100  DBS 
permittees,  when  the  Cable  Act  was  passed 
many  MSO‘s  started  looking  jealously  to 
high-powered  DBS  in  an  attempt  to  avoid  the 
standards  of  competitive  accountability 
called  for  by  the  Cable  Act. 

Rather  than  letting  the  Part  100  DBS 
permittees  use  the  relaxed  regulatory  climate 
as  a  means  to  ease  the  rigors  of  the  frmding 
process,  the  cable  companies  apj>ear  to  be 
looking  with  envy  at  the  comparatively 
"greener  grass”  on  the  other  side  of  the 
regulatory  fence.  As  noted  in  the  comments 
that  we  filed  on  28  July  1993  concerning  this 
proceeding,  Cablevision  Systems  is  already 


on  the  prowl.  We  wonder  how  long  It  will 
take  for  the  other  MSO’s  to  wake  up  to  the 
potential  of  hlgh-pow«ed  DBS. 

According  to  the  Federal  Conununications 
Commission’s  Interpretation  of  the  1992 
Cable  Act,  the  purpose  of  the  1992  Cable  Act 
is  to  mandate 

That  where  competition  is  present,  cable 
television  rates  shall  not  be  subject  to 
regulation  by  government  but  shall  be 
regulated  by  the  market.  The  Act  contains  a 
clear  and  explicit  preference  for  competitive 
resolution  of  Issues  where  that  is  feasible.* 

While  monopolistic  or  duopolistic 
business  practices  are  endemic  to  terrestrially 
distribute  cable  television,  healthy  and  legal 
competition  is  built  into  the  very  design 
febric  of  the  Part  100  DBS  industry.  As  we 
noted  recently  in  our  Comments  on  Notice  of 
Proposed  Rule  Making  in  MM  Docket  No.: 
93-25 

*  *  *  Unlike  the  terrestrial  cable 
television  industry,  DBS  is  not  a  duopoly 

*  *  *.  Part  100  DBS  operators  are  exempt 
from  the  business  temptations  that  have 
resulted  in  abuses  by  terrestrial  cable 
operators  and  by  their  host  communities 

*  *  *.  (By  1996  tlhere  will  be  nine  Part  100 
DBS  competitors  active  in  each  community, 
not  just  two.  The  likelihood  of  duopolistic 
price  manipulations  or  abusive  practices  is 
measurably  reduced  or  even  eliminated  by  a 
competitive  business  environment  consisting 
of  nine  separate  DBS  operators  allotted  to 
each  city.z 

Continental  urges  the  Court  to  ensure  that 
cable  television  operators,  besides  abiding  by 
the  terms  of  the  proposed  Final  Judgment, 
enjoin  them  from  acquiring  interest  in  any 
Part  100  DBS  licenses. 

In  order  to  discourage  the  cable  companies 
from  "jumping  ship”  to  the  Part  100  DBS 
industry  (and  thus  avoiding  legal 
accountability  for  a  season  until  the  nascent 
Part  100  DBS  industry  becomes  more 
regulated),  we  urge  the  Court  to  require  that 
all  of  the  Defendants  in  the  instant 
proceeding,  including  Viacom,  Viacom  K- 
Band,  Inc.,  and  Liberty  Media  Corporation, 
be  prohibited  from  owning  or  acquiring  any 
ownership  interest  of  any  kind  in  any  Part 
100  DBS  permittee. 

We  urge  the  Court  to  make  this  prohibition 
stay  in  full  force  and  effect  until  the  start  of 
the  eighth  year  after  the  final  “Gang  of  Nine" 
licensee  to  commence  operations  acttially 
begin  on-orbit  broadcast  operations,  or  the 
year  2010,  whichever  year  comes  first. 

As  the  Court  will  note  from  our  Public 
Comments  filed  on  28  July  1993,  Continental 
is  already  at  loggerheads  with  one  American 
cable  company — Cablevision  Systems— over 
precisely  this  issue  of  abuse  by  American 


>  Quoted  in  Appendix  A:  Cable  Rate  Regulation 
Executive  Sununary,  Page  1,  Section  I,  Paragraph  2. 
lines  1-5.  Appendix  A  b^ns  on  page  358  of  the 
Federal  Communications  Commission’s  Report  and 
Ordw  and  Further  Notice  of  Proposed  Rulemaking, 
MM  Docket  No.  92-286  (Adopt^  April  1, 1993  and 
Released  May  3, 1993)  in  RE  Implementation  of 
Sections  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992;  Rate 
Regulation. 

a  A  copy  of  our  Comments  on  Notice  of  Proposed 
Rule  Making  in  MM  Docket  No.:  93-25  is  included 
in  this  Supplement  as  Attachment  Three. 


cable  companies.  ‘The  unethical  and 
untrustworthy  conduct  exhibited  by 
Cablevision  is  utterly  egregious  and 
irredeemable. 

Furthermore,  early  on  during  our 
applicable  process  befrire  the  FGC  we  were 
I»ocedurally  harassed  by  nitpicky  and 
antagonistic  filings  against  us  committed  by 
‘TEh^^  Satellite  Coiporation,  a  subsidiary  of 
defendant  Tele-communications,  Inc  (TOJ.a 
We  can  only  guess  what  the  future  mi^t 
hold  for  us  and  for  other  smaller  Part  100 
permittees  at  the  hands  of  the  Defendants  in 
the  instant  proceeding  if  the  Court  foils  to 
protect  us  ^m  the  abiuive  business 
practices  hinted  at  by  the  US  Justice 
Department  and  the  Attorneys  General  for  40 
States. 

To  sum  up,  we  lUge  the  Court  as  part  of 
the  proposed  Final  Judgment  to  prohibit 
aggregate  ownership  of  mme  than  one 
percent  in  any  Part  100  licensee  by  any  of  the 
Defendants  until  the  commencement  of  the 
eighth  year  of  on-orbit  operations  by  the  final 
Part  100  DBS  licensee  to  commence 
broadcasting.  Obviously,  since  TQ  already 
owns  a  DBS  license,  we  would  not  be  so 
presumptuous  as  to  request  that  the  Court 
require  TCI  to  surrender  its  Part  100  DBS 
license  back  to  the  FCC  as  part  of  the  Final 
Judgment.* 

Supplemental  Comments  With  Respect  to 
Previous  Allegations  Concerning  Loral 
Corporation  and  Cablevision 

Since  the  filing  of  our  initial  Public 
Comments  on  28  July  1993,  mme  events  have 
occurred  which  corroborate  our  allegation 
that  the  Parties  have  attempted  to  restrain 
Continental’s  trade  and  competition  within 
the  market  for  direct  broadcast  satellite  Ku- 
Band  program  delivery. 

On  5  August  1993,  we  filed  an  Opposition 
to  Cabievision’s  Request  fan  Declaratory 
Ruling.9  In  our  Opposition,  we  noted  that 
Cablevision  has  admitted  that  the  Lease 


1  We  are  happy  to  report  that  these  procedural 
harrassmMits  appear  to  have  ceased—^  the 
moment  at  least  TEMPO  recently  withdrew  an 
ol^ection  that  it  had  filed  three  years  ago  against  an 
Application  for  Launch  Authority  that  we  filed  vrlth 
the  FCC  in  August  1990.  We  find  it  amusing  that 
TEMPO’S  withdrawal  of  its  objections  of  our  1990 
Application  was  filed  with  the  FCC  about  the  time 
the  proposed  Final  Judgment  was  puNished.  Was 
this  coincidencs?  We  think  not  We  Invite  the 
Justice  Department  to  keen  a  close  eye  on  our  DBS 
application  (FGC  file  numW  DBS-87-01).  Don’t  be 
surprised  if  over  the  next  two  years  you  see  a  huge 
influx  of  antagonistic  filings  on  the  part  of  MSO 
companies  against  smaller  Part  100  DBS  permittees 
such  as  Continental. 

*  On  the  other  hand,  we  won’t  oppose  such  a 
forced  surrender,  either.  Neither  tlto  Court  nor  the 
US  Justice  Department,  nor  the  Attonwys  Genera) 
for  the  various  stales  that  partidpalad  in  this 
proceeding,  nor  the  FGC,  nor  the  other  Part  100  DBS 
applicants  will  hear  an  objection  from  Continental 
if  the  Court  electa  to  order  TCI  to  so  aurrmder  its 
DBS  construction  permit  back  to  the  FCC  as  part  of 
the  Final  Judgment  in  United  Stater  ofAmmco  v. 
Primestar  Partners,  el  at.  We  couldn’t  think  of  a 
bettm  way  to  ensure  a  safe  and  truly  cmnpetitive 
business  environment  for  the  naacmt  Part  100  DBS 
industry  than  for  the  Court  to  order  cable 
companies  to  stay  out  of  Part  100  DBS  licensee 
ownership  until  the  year  2010. 

•  See  Attachment  One  to  tiiia  Supplement. 
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Agreement  end  Management  Agreement 
would  have  had  the  effect  of  creating  an 
illegal  transfer  of  control  of  Continental’s 
DBS  license  away  from  Continental.  We  also 
noted  that  the  essence  of  former  FCC 
Chairman  Charles  Ferris’  ’’Dear  Roy”  letter  of 
23  July  1993  was  an  admission  that  the  Lease 
Agmment  and  the  Management  Agreement 
were  in  fact  intended  to  fence  that  transfer  of 
control.  ’’Luckily”  for  Cablevision,  former 
Chairman  Ferris  has  admitted  that 
Cablevision  has  ’’abandoned”  the  illegal 
Lease  Agreement  and  Management 
Agreement 

Instead,  it  now  appears  that  Cablevision  is 
about  to  try  to  force  Continental  to  file  a 
Transfer  of  Control  application  before  the 
FOC  in  order  to  make  Continental  surrender 
its  DBS  license  to  Cablevision.* 

Ex  Parle  Contaol  by  Cableviaioa  Befrire  the 
Federal  CommnnicatioDa  rnmmiaainn 

On  9  August  Continental  received  a  copy 
of  Cablevision’s  1992  Form  10-K  which  had 
been  filed  with  the  Securities  and  Exchange 
Commission  on  23  March  1993.  On  page  109 
of  that  Form  10-K  filing,  former  Federal 
Communications  Commission  Chairman 
Charles  D.  Ferris  is  listed  as  a  member  of  the 
Board  of  Directors  of  Cablevision.^  In  feet, 

Mr.  Ferris  signed  the  Form  10-K  in  his 
official  capacity  as  a  member  of  the  Board  of 
Directors.* 

Since  we  obtained  a  copy  of  Mr.  Ferris’ 
now  infemous  and  illegally  filed  “Dear  Roy” 
letter  of  23  July  1993,  a  spirited 
correspondence  has  arisen  between 
Continental’s  FOC  counsel  Lawrence 
Bernstein  and  former  Chairman  Ferris.* 
Nowhere  in  any  of  his  correspondence  to 
Continental,  and  nowhere  in  any  of  his 
filings  before  the  FOC  with  respect  to 
Continental’s  DBS  construction  permit  did 
Mr.  Ferris  inform  the  FOC  that  he  is  a 
member  of  the  board  of  directors  of  ^ 
Cablevision. 

Instead,  Mr.  Ferris  filed  his  behind  the 
scenes  requests  relying  on  his  position  as 
FOC  counsel  to  Cablevision’s  subsidiary 
Rainbow.  Mr.  Ferris’  more  significant 
relationship  to  Cablevision  is  not  his 
employment  as  FOC  counsel  but  rather  his 
vested  interest  as  a  board  member  of 
Cablevision.  Acoxdingly,  Mr.  Ferris’  filings 
represent  unauthorized  and  prohibited  ex 
parte  contacts  with  the  Commission. 

Purchase  Inquiry  <m  Bdialf  of  Loral 

On  12  August  1993  Continental’s  Chief 
Executive  Officer  James  H.  Schollard  and  I 
visited  Intraspace  Corporation,  the  vendor  of 
our  DBS  sparecraft.  On  20  July  1993  our 
previous  DBS  spacecraft  construction 
contract  with  SS/Loral  had  expired.  On  19 
July  1993  we  had  awarded  a  construction 
contract  to  Intraspace  as  a  replacement  to  the 
contract  with  SS/Loral.  The  replacement 
contract  was  intended  to  go  into  effect 


•  See  page  one  of  Attachmeot  Three  of  our  Public 
CoauneDts  filed  on  28  July  1993. 

'  See  Attachment  Tvro  to  this  Supplement 

•  See  the  yellow  highlighted  portion  on  page  2, 
lines  26  and  27  of  Attachment  Twa 

•Copies  of  these  letters  are  included  in  this 
Supplement  as  part  exhibits  to  our  Opposition.  See 
Attachment  One. 


concomitantly  with  the  20  July  1993 
expiration  date  of  our  previous  contract  with 
SS/Loral.i* 

We  were  visiting  Intraspace  in  order  to 
confirm  certain  biuineas  plans  and  decisions 
regarding  the  new  contract  While  we  were 
at  lunch  with  Robert  D’Ausilio,  Qiief 
Executive  Officer  of  Intraspace,  Mr.  D’Aiuilio 
received  a  pheme  call  from  Mr.  Lonnie 
Kennedy,  a  low-to-mld  level  executive  svith 
one  of  Loral  Ckxporation’s  office*  in  Texas. 

Not  knowing  the  reason  for  Mr.  Kennedy’s 
call,  Mr.  D’Ausilio  innocently  retimied  the 
call  upon  his  return  from  our  lunch 
appointment  with  him.  Mr.  James  Mellos, 
Intraspaca’s  Director  of  Marketing,  Mr. 
Schollard,  and  I  listened  in  on  the  telephone 
conversation  via  speakerphone.  In  the 
telephone  conversation,  Mr.  Kennedy 
inquired  as  to  whether  or  not  Mr.  D’Ausilio 
would  be  willing  to  sell  Intraspace  to  Loral. 

He  repeatedly  stated  that  Loral  ’’has  lots  and 
lots  of  money”  to  spend  and  that  there  was 
a  strong  interest  in  Loral  purchasing 
Intraspace. 

Our  corporate  counsel  recommended  we 
inform  the  Justice  Department  of  this 
conversation.  We  believe  that  if  Loral  were  to 
successfully  acquire  Intraspace,  Loral  would 
be  in  a  position  to  defeult  on  Continental’s 
contract  with  Intraspace,  thus  forcing 
Continental  into  defeult  before  the  FOC  with 
respect  to  its  DBS  due  diligence  showing. 
Naturally,  Loral  would  then  be  in  a  position 
to  “save  the  day”  fra  Continental  by  forcing 
us  to  sign  up  again  with  Loral  at  twice  the 
price  of  our  contract  writh  Intraspace.  We 
believe  Loral’s  surreptitious  call  to  their 
direct  DBS  satellite  construction  competition 
demonstrates  predatory  intent  and  is  a 
deliberate  attempt  to  interfere  with 
Continental’s  D^  business. 

Summary  and  Conclusions 

To  sum  up,  we  urge  the  Court  as  part  of 
the  proposed  Final  Judgment  to  prohibit 
aggregate  ownership  of  more  than  one 
percent  in  any  Part  100  licensee  by  any  of  the 
Defendants  until  the  commenemnent  of  the 
eighth  year  of  on-orbit  operations  by  the  final 
Part  100  DBS  licensee  to  commence 
broadcasting.  This  prohibition  will  guard  the 
nascent  Part  100  DBS  operators  from  heavy- 
handed  takeover  attempts  by  cable  or  other 
MSO’s. 

We  again  reiterate  our  call  fra  a  full  scale 
criminal  investigation  of  Loral’s  and 
Cablevision’s  deliberate  and  concerted  effort 
to  defraud  Continental — and  possibly  other 
Part  100  DBS  operators — of  its  DBS  license. 

Questions  concerning  these  Comments 
may  be  directed  to  Continental  at  the  address 
and  telephone  numbers  set  forth  in  our 
letterhead. 

Very  truly  yours. 


'•A  copy  of  this  repiacemeot  contract  vrith 
Intraspace  was  filed  with  the  FOC  on  21  July  1993. 
An  amended  due  diligence  showing  and  progress 
report  accompanied  fee  filing  of  the  contract.  A 
copy  of  this  filing  is  available  for  inspection  in 
Continental’s  public  access  file  number  DBS-67-01 
at  the  offices  of  fee  Federal  Communications 
Commission,  1919  M  Street.  NW.,  Washington,  DC 
20554. 


For  Continental  Satellite  Corporation. 
William  P.  Welty, 

Founder  and  President. 

WPW/pw 

cc:  Lawrence  Bernstein,  FOC 

communications  counsel;  Office  of 
Attraney  General  fra  .State  of  New  York; 
Office  of  Attorney  General  fra  State  of 
California;  Continental’s  FOC  Public  File 
DBS-87-01 

Joint  Comments  of  the  Common 
Carriers 

Lawrence  R.  Sidman, 

Vemer,  Liipfert,  Bernhard,  McPherson  and 
Hand,  Chartered 

Suite  700, 901  15th  Street,  NW.,  Washington. 
DC 20005,  (202)  371-6000,  Counsel  for 
Aaieritech  Corporation. 

Martin  T.  McCue, 

900 19th  Street,  NW.,  Suite  800,  Washington. 
DC  20006,  (202)  835-3114,  Counsel  for  the 
United  States  Telephone  Association. 

Michael  K.  Kellogg, 

Kellogg,  Huber  ft  Hansen, 

1301  K  Street  NW.,  Bast  Tower,  Washington, 
DC 20005,  (202)  371-2770,  Counsel  for  Bell 
Atlantic  Corporation,  BellSouth  Corporation, 
NYNEX  Cbrporatjon,  Pacific  Telesis  Group, 
Southwestern  Bell  Corporation,  and  US  West, 
Inc. 

Ward  W.  Wueste, 

C  Daniel  Ward, 

Richard  McKenna, 

600  Hidden  Ridge,  HQB03J36,  living,  TX 
75015-2092,  (214)  718-6362,  Counsel  for  GTE 
Service  Corporation. 
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The  proposed  consent  decree  in  this 
case  is  marred  by  an  important,  but 
easily  remedied,  flaw.  As  currently 
drafted,  the  decree  excludes  common 
carriers  (i.e.,  telephone  companies), 
their  affiliates  and  subsidiaries,  and 
their  video  dialtone  customers  from  one 
of  its  most  critical  program  access 
provisions.  Neither  the  decree  itself  nor 
the  Department’s  Competitive  Impact 
Statement  offers  any  explanation  for  this 
exclusion.  Nor  could  any  reasonable 
histification  be  offered.  The  exclusion  is 
anticompetitive  on  its  face,  inamsistent 
with  the  remaining  provisions  of  the 
decree,  and  contrary  to  the  public 
interest  determination  of  Congress  in 
enacting  the  1992  Cable  Act. 

Access  to  a  wide  variety  of 
programming  is  essential  to  any  viable 
competitor  of  the  cable  industry.  The 
cable  industry  has  sought  to  perpetuate 
its  market  powM  by  locking  up 
programs  (either  by  buying  the 
programmers  or  signing  ei^usiva 
contracts  with  them)  and  then  den3ring 
those  programs  to  potential  competitors. 
The  whole  point  of  this  suit  was  to 
break  that  stranglehold  and  guarantee 
open  access  to  cable  programming  for 
all.  By  settling  for  a  rem^y  that  Mnies 
common  carriws — ^who  are  widely 
acknowledged  as  potent  potenbal 
competitors  of  the  cable  industry — equal 
access  to  the  most  desirable 
programming  covered  by  the  decree,  the 
proposed  decree  would  put  those 
carriers  at  a  serious  competitive 
disadvantage.  Instead  of  prying  open  the 
cable  industry  to  ensure  competition  for 
the  benefit  of  the  public,  the  proposed 
decree  would  permit  the  cable  industry 
to  manage  competition  for  its  own 
benefit. 

Beyond  this,  the  proposed  consent 
decree  must  be  measured  against  the 
declared  public  policy  of  the  United 
States  contained  in  the  1992  Cable  Act. 
The  1992  (Dable  Act  confers  broad  rights 
of  access  to  programming  at 
nondiscriminatory  prices,  terms  and 
conditions  to  all  cable  competitors,  on 
a  technology  neutral  basis,  and  prohibits 
exclusive  cable  programming  contracts 
unless  they  are  proven  to  be  in  tbe 
public  interest.  By  contrast,  the 
proposed  consent  decree  excludes 
common  carriers  and  their  video 
dialtone  customers  from  access  to  the 
most  desirable  programming  covered  by 
the  decree.  Such  a  result  is  contrary  to 
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the  public  interest  as  determined  by 
Congress. 

Accordingly,  Ameritech,  Bell  Atlantic 
Corporation,  BellSouth  Cmporation, 

GTE  Service  Corporation.  NYNEX 
Corporation.  Pacific  Telesis  Group, 
Southwestern  Bell  Corporation,  U  S 
WEST,  Inc.,  and  the  United  States 
Telephone  Association  ("USTA”)  t  ask 
the  Department  of  Justice  to  modify  the 
propo^  consmit  decree  to  ensure  that 
common  carriers  and  their  video 
transport  customms  receive  the  full 
program  access  protections  afforded  to 
other  competitors  of  the  cable  industry. 

Statement  of  Facts 

A.  The  Current  Video  Distribution 
Marketplace 

The  distribution  of  multichannel 
video  programming  today  is  dominated 
by  the  cable  industry.  Cable  systems  are 
accessible  to  96  percent  of  television 
households  and  over  60  percent  of  those 
households  subscribe.  Annual  cable 
revenues  now  exceed  $21  billion,  and 
tbe  industry  is  increasingly  dominated 
by  large  entities  called  Multiple  Systems 
Opmators  (MSOs).a  Most  significantly, 
in  all  but  a  handful  communities, 
there  is  only  one  cable  provider.  See 
Complaint  1 36.  Moreover,  the  largest 
MSCte  have  entrenched  their  poeitirm  by 
vertically  integrating  into  came 
programming  (either  throu^  purdiasos 
or  exclusive  contracts)  and  then  deojring 
access  to  that  programming  to  potential 
competitors.) 

B.  Tbe  Provision  of  Video  Programming 
by  Common  C^orners 

Under  the  1984  Cable  Act.  common 
carriers  ore  permitted  to  provide  video 
programming  outside  their  telephone 
service  areas  and  in  certain  rurd  areas.* 
In  addition,  under  recent  FCC 
regulations,  telephone  companies  may, 
within  their  service  areas,  provide 
"video  dialtone"  services,  which  allow 
customers  to  access  a  wide  variety  of 
video  programs  over  the  telephone 


<  USTA  is  th«  principal  trad#  association  id  tba 
local  telephone  industry,  with  about  1,100  mambars 
who  together  provide  neerly  all  of  die  nation’s 
teleplum  lines.  The  individual  companiaa  provide 
local  telephone  service,  as  well  as  a  variety  of  ether 
communications  and  infomation  services, 
throughout  most  of  the  United  States. 

sThe  6ve  largeat  MSOa,  all  of  wboB  are 
defendants  hero,  serve  over  SO  percent  of  aB  cable 
subscribers.  Sas  Complsiiit  1 37. 

*  House  Committee  on  Inergy  and  Coromsree, 
RR.  Rep.  Na  102-628, 102nd  Cong.  2d  Sess.,  42- 
43  (June  2S,  1992);  Jki  re  bnphmentatkm  of  SecOetu 
It  and  IJ  of  die  Consume  Protection  and 
Compeation  Act  of  X09S2, 8  P.CC  Red  210, 218 
(1992). 

«See47U.8.C  S33(bK3). 
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network.^  Under  the  video  dialtone 
regulations,  telephone  conipanies 
provide  the  transport  and  the 
programming  is  packaged  by  any 
number  of  third  parties  (generally 
referred  to  as  “customer/programmers’’ 
of  the  video  dialtone  network).  If  the 
video  dialtone  networks  are  to  succeed, 
however,  those  customer/programmers 
must  have  access  to  quality  video 
programming.  Without  such  access,  the 
video  dialtone  networks  will  lose  their 
customers,  and  the  benefits  sought  by 
the  FOG — "creating  opportunities  to 
develop  an  advan(^ 
telecommunications  infrastructure, 
increasing  competition  in  the  video 
marketplace,  and  enhancing  the 
diversity  of  video  services  to  the 
American  public"* — will  not  be 
realized.’ 

Common  carriers  are  widely  viewed 
as  potent  potential  competitors  of  the 
cable  industry,  even  in  their  role  as 
transporters  of  third-party  programming. 
Moreover,  they  may  soon  Im  allowed  to 
provide  video  programming  directly  to 
subscribers  within  their  service  areas. 
All  the  expert  federal  agencies  that  have 
examined  the  issue  have  determined 
that  the  prohibition  should  be  removed, 
and  Congress  is  currently  considering 
legislation  to  do  so.*  The  ban  is  also 
facing  a  challenge  in  federal  court  in 
Virginia,  where  the  Chesapeake  and 
Potomac  Telephone  Company  of 
Virginia  (C&P),  and  its  affiliate.  Bell 
Atlantic  Video  Services  Company 


•In  fs  Telephone  Company/Cable  Televirion 
Crost-Ownenhip  Rules,  7  F.C.C  Red  S7S1  (1992). 
BecauM  the  telephone  network  if  interactive, 
telephone  companies  have  the  capability  to  offer 
"video  on  demand,”  i.e.,  the  ability  of  a  customer 
to  dial-up  and  view  any  television  show  or  movie 
stored  in  an  accessible  database. 

•/d.atS7S3. 

r  Although  telephone  company  video  dialtone  is 
a  relatively  new  service,  the  FOC  has  already 
authorised  two  carriers  to  begin  providing  it  A 
number  of  additional  applications  are  pending  at 
the  FOC 

•  As  the  PCC  recently  explained,  the  ban  was 
enacted  at  a  time  when  cable  was  a  “fledgling 
industry  unable  to  compete”;  today,  by  contrast, 
cable  holds  tbs  “leading  position  in  the  delivery 
and  provision  of  video  programming  to  the 
American  public."  7  F.C.C.  Red  at  S64S.  The 
Commission  concluded  that  repeal  of  the  ban 
would  “increasis]  competition  in  the  video 
marketplace,  spurf)  the  investment  necessary  to 
deploy  an  advanced  infrastructure,  and  increasle] 
the  diversity  of  services  made  available  to  the 
public.”  Id.  at  5647.  The  two  other  federal  agencies 
with  primary  responsibility  for  overseeing  the 
telecommunications  industry,  the  Nation^ 
Telecommunications  and  Information 
Administration  (NTIA)  of  the  Department  of 
Commerce  and  the  Department  of  Justice,  have 
likewise  urged  entry  of  the  tele|^one  companies 
into  the  cable  market  See  Comments  of  NllA  at  3, 
Telephone  Company-Cable  Television  Cross- 
Ownership  Rules.  dC  Dkt.  No.  87-266  (F.CC  F^. 
3, 1992);  Reply  Comments  of  the  United  States 
Department  of  Justice  at  44.  CC  Dkt  No.  87-266 
(F.C.C  Mar.  13. 1992). 


(BVS),  have  challenged  the 
constitutionality  of  the  ban  under  the 
First  Amendment.* 

C.  The  1992  Cable  Act  and  the  Proposed 
Consent  Decree 

In  the  1092  Cable  Act,  Congress 
expressly  guaranteed  access  to  cable 
programming  for  new  and  existing 
competitors  to  cable,  i*  The  FCC 1^ 
issu^  detailed  regulations 
implementing  these  program  access 
provisions.!!  Current  federal  protections 
extend  to  all  actual  and  potential 
competitors  of  the  cable  industry, 
including  telephone  companies,  their 
video  programming  affiliates,  and  the 
third-party  customer/progr^mers  of 
their  video  dialtone  networks. 

In  many  respects,  the  proposed 
consent  decree  complements  the 
regulatory  regime  established  hy  the 
1992  Cable  Act.  Most  of  its  program 
access  provisions  apply  to  "any 
provider  of  multichannel  subscription 
television."  See.  e.g..  Proposed  Decree  at 
IV(A)  (emphasis  added)  (prohibiting 
defendants  frnm  enforcing  or  carrying 
out  any  provision  of  the  Partnership 
agreement  that  "affects  the  availability, 
price,  terms  or  conditions  of  provision, 
sale,  or  licensure  of  programming  to  any 
provider  of  multichannel  subscription 
television");  id.  at  IV(B)  (emphasis 
added)  (prohibiting  defendants  from 
retaliating  or  threatening  to  retaliate 
against  a  person  that  "provides,  sells,  or 
licenses  programming  to  or  invests  in 
*  *  *  any  provider  of  multichannel 
subscription  television");  id.  at  IV(C)(1) 
(emphasis  added)  (prohibiting 
defendants  from  entering  into  any 
agreement  or  understanding  with  any 
programming  service  "with  respect  to 
the  terms  or  conditions  on  which  [that] 
service  will  sell,  provide  or  license,  or 
refuse  to  sell,  provide  or  license, 
programming  to  any  provider  of 
multichannel  subscnption  television"); 
id.  at  IV(C)(2)  (emphasis  added) 
(prohibiting  defendants  from  entering 
into  any  agreement  or  imderstanding 
with  any  cable  system  "to  purchase, 
procure,  or  license  programming, 
whereby  such  purchase,  procurement  or 
license  is  subject  to  any  condition  that 
prohibits  the  purchase  or  directly  affects 
the  availability,  price,  terms,  or 


•  Cep  Telephone  Company  of  Virginia  v.  United 
States.  No.  92-1751-A  (ED.  Va.  1992).  Motions  for 
summary  judgment  are  pending  before  the  court, 
and  a  decision  is  expected  sho^y. 

>eThe  Cidile  Television  Consumer  Protection  and 
Competition  Act  of  1992,  Pub.  E  No.  102-385, 106 
Stat.  1460  (Oct.  S,  1992),  cxrdified  at  47  U.S.C  521. 

<<  fn  re  Implementation  of  Sections  12  and  19  of 
the  Cable  T^evision  Consumer  Protection  and 
CompetiUon  Act  of  1992.  8  F.C.C  Red  3359,  3362- 
3363,  3404,  3412  (1993)  (hereinafter  Program 
Access  Regulations). 


conditions  of,  the  purchase, 
procurement  or  licensing  of  that 
programming  hy  any  other  provider  of 
multichannel  subscription  television"). 

"Multichannel  subscription 
television"  is  defined  in  the  decree  as  "a 
service  providing  multiple  channels  of 
video  programming  to  consumers  by 
any  of  various  methods,  and  for  which 
a  periodic  subscription  fees  is  charged." 
Proposed  Decree  at  11(C)  (emphasis 
added).  No  invidious  distinctions  are 
drawn  on  the  basis  of  the  identity  of  the 
provider  or  the  technology  used  for 
distribution.  Thus,  video  dialtone 
customer/programmers — which  provide 
multiple  channels  of  video 
programming  to  consumers  over 
common  carrier  video  dialtone 
networks — clearly  fall  within  the 
definition.  Common  carriers  themselves 
also  fall  within  the  definition  to  the 
extent  that  they  provide  multiple 
channels  of  video  programming  to  their 
customers. 

In  short,  four  of  the  program  access 
provisions  of  the  decree  expressly  apply 
to  any  provider  or  multichannel 
subscription  television,  including 
common  carriers  and  their  video 
dialtone  customers.  Inexplicably, 
however,  the  fifth  and  most  important 
such  provision,  does  not. 

Section  IV(C)(3)  purports  to  prevent 
the  defendants  from  entering  into  or 
renewing  any  exclusive  distribution 
agreements  or  contracts  with  any 
national  video  programming  service 
listed  in  Exhibit  A  of  the  decree  or  with 
any  existing  or  new  regional  sports 
service.  This  is  an  absolutely  critical 
provision.  Exhibit  A  lists  sixty-one 
national  video  programming  services, 
including  American  Movie  Classics, 
Black  Entertainment  Network,  Cinemax, 
The  Discovery  Channel,  The  Disney 
Channel,  Home  Box  Office  (HBO), 
Music  Television  (MTV),  Nickelodeon, 
and  Turner  Network  Television  (TNT). 
Exhibit  A  also  lists  thirty-three  regional 
Sports  services,  including  Home  Team 
sports,  and  numerous  regional  affiliates 
of  Prime  Sports  Network  and  Sports 
Channel. 

These  are  the  crown  jewels  of  cable 
television.  Access  to  these  programs  is 
essential  to  the  success  of  a  cable 
competitor.  Yet  these  programs  are 
denied  to  common  carriers  and  their 
video  dialtone  customer/programmers. 
Section  IV(C)(3)(a)  only  precludes  the 
defendants  from  entering  into 
"exclusivity  provisions  •  •  *  that 
restrict  or  limit  the  rights  of  such 
programming  service  to  deal  with  any 
direct-to-home  satellite  service. 
Multichannel  Multipoint  Distribution 
Service,  Satellite  Master  Antenna 
Television  Service  (SMATV),  or  cable 
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operator.”  Common  carriers,  which  do 
not  fit  into  any  of  the  other  categories, 
are  then  expressly  excluded  from  the 
definition  of  ”cahle  operator.”  * 

For  the  purposes  of  this  decree,  a  cable 
operator  shall  not  include  ■  ooaunon  carrier, 
select  in  whole  or  in  part  to  Title  11  of  the 
Conununications  Act  of  1834  (47  U.S.C.  201- 
204),  as  it  reads  on  the  date  of  entry  of  this 
decree,  or  an  affiliate  owned  by,  operated  by, 
or  under  common  control  with  the  common 
carrier  that  provides  video  programming  to 
subscribers  in  its  telephone  se^ce  area, 
except  to  the  extent  that,  on  the  date  of  entry 
of  this  decree,  such  caniet  provides 
telephone  exchange  service  in  ■  rural  area 
and  is  authorized  by  the  Federal 
Communications  Commissioo  to  provide 
video  programming  to  subscribers  in  such 
rural  area. 

Proposed  Consent  Decree  at  IV(C)(3)(c). 
Section  IV(C)(3)  also  excludes  the 
customer/programmers  of  video 
dialtone  networks.  The  decree  defines  a 
“cable  operator”  as  an  entity  that  must 
rovide  a  programming  service  and 
ave  a  significant  owner^p  interest  in 
the  cable  facility.  Proposed  Consent 
Decree  at  IV(C)(3)(c).  A  third  party 
customer/programmer  does  not  have 
any  ownership  interest  in  the  local 
telephone  company’s  network  or 
transmission  jollities. 

It  would  have  been  easier,  and  more 
natural  in  light  of  the  rest  of  the  decree, 
to  draft  Section  IV(C)(3)  to  preclude  the 
defendants  from  entering  into 
“exclusivity  provisions  *  •  *  that 
restrict  or  limit  the  rights  of  such 
programming  service  to  deal  with  [any 
provider  of  multidiannel  subscription 
television].”  That  ia  how  the  other 
decree  provisions  read.  And  that  it  what 
the  Competitive  Impact  Statement 
claims  the  decree  accomplishes.  Why 
the  decree  suddenly  imposes  limitations 
on  the  most  important  of  its  program 
access  provision — limitations  that 
appear  to  exclude  only  common  carriers 
and  their  video  dialtone  customer/ 
programmers — is  both  unexplained  and 
inexphcable. 

ARGUMENT 

The  Proposed  Consent  Decree  Should 
Be  Modified  so  That  Its  Program  Access 
Protections  Extend  to  all  Potential 
Competitors  of  the  Cable  Industry, 
Including  Common  Carriers  and  Their 
Video  Di^tone  Cnstomer  Programmers 
It  is  well  established  that  a  properly 
fashioned  antitrust  remedy  must 
“effectively  pry  open  to  competition  a 
market  that  has  bwn  closed  by 
defendants’  illegal  restraints.” 
International  Co.  v.  United  States, 
332  U.S.  392, 401  (1947).  The  remedy 
“should  operate  as  an  effective  deterrent 
to  a  repetition  of  the  imlawful  conduct”; 


it  should  “suppress  the  uirlawful 
practices  and  *  *  *tak8  8udi 
reasonable  measures  as  would  preclude 
their  revivaL”  United  States  v.  Orescent 
Amusement  Co..  323  U.S.  173, 186, 188 
(1944).  Thus,  “(t]he  remedy  in  an 
antitrust  action — ^whether  imp<»ed  by  a 
court  or  agreed  upon  between  the 
parties — is  measured  both  by  how  well 
it  halts  the  ob]ecticDable  practices  and 
by  its  prospects  for  minimizing  the 
likelihood  that  such  practices  will  occur 
in  the  future.”  United  States  v.  ATSrT, 
552  F.  Supp.  131, 165  (DJ3.C.  1982).  See 
also  Unit^  States  v.  United  Shoe 
Machinery  Corp.,  391  U.S.  244,  251 
(1968);  United  States  v.  Grinnell  Corp., 
384  U.S.  563, 577  (1966);  Schine  Chain 
Theatres,  Inc.  v.  United  States,  334  U.S. 
110, 128-129  (1948). 

rhe  proposed  consent  decree  fails  this 
test.  It  is  anticompetitive  on  its  face  in 
that  it  leaves  the  defendants  free  to 
abuse  their  market  power  to  impede 
entry  by  common  carriers  and  their 
video  dialtone  customer/programmeis. 
Insofar  as  it  excludes  common  carriers 
from  its  most  important  protections,  the 
decree  is  also  ccmtrary  to  the  stated 
purpose  of  the  United  States  in 
proposing  this  consent  decree  and  to  the 
public  interest  determination  of 
Congress  in  enacting  the  1992  Cable 
Act 

A.  The  Proposed  Consent  Decree  is 
Anticompetitive  Insofar  as  It  Places 
Common  Carriers  and  Their  Video 
Transport  Customers  at  a  Competitive 
Disadvantage  in  Access  to  Video 
Programming 

The  development  of  a  vidjla 
competitor  to  the  current  monopoly 
power  of  the  cable  industry  no  longer 
depends  on  technology — today,  there 
are  technological  alternatives  to  cable. 
Cximpetition  depends  on  programming. 
As  the  Complaint  in  this  case 
acknowledges  (at  1 41),  a  viable 
competitor  to  the  cable  industry  must  be 
able  to  obtain  “a  suifideat  quantity  of 
popular  programming,  such  as  that 
currently  provided  to  cable 
subscribers,”  if  it  is  ever  to  get  its  foot 
(or  wire,  or  satellite  dish)  in  the  door. 

Recognizing  this  fact,  coble 
industry  has  used  its  power  over  the 
distribution  of  programming  !o  lock  up 
access  to  programming  through  a  series 
of  buyouts  and  exclusive  contracts.  The 
instant  lawsuit  was  brought  to  obtain 
broad  equitable  relief,  induding  an 
order  that  the  defandant  cable 
companies  provide  program  access  on 
reasonable  terms  to  any  provider  of 


multichannel  subactiption  television. 
Complaint  at  Prayer  for  Relief  2-3.» 

The  proposed  consent  decree  falls 
short  of  that  goal;  indeed,  the  decree  as 
written  will  affirmatively  undermine  it 
Common  carriers  and  their  video 
dialtone  customer/programmers  are 
potent  potential  cmnpetitors  of  the  cable 
industiy.  Yet  Section  IV(CK3),  by  its 
express  terms,  allows  the  c^le 
defendants  to  enter  into  exchiaive 
distribution  agreements  denying  to  . 
common  carriers  and  their  video 
dialtone  customer/programmers  tcxxss 
to  the  most  desirable  popular 
programming  in  the  country--ti]fl  very 
shows  that  are  critical  to  viable 
competition.  That  result  caimot  be 
reconciled  with  the  mandate  of  the 
antitrust  laws  to  knodc  down  such 
anticompetitive  bairim  to  entry.  Ford 
Motor  Co.  V.  United  States,  405  U.S. 

562, 578  (1972);  United  States  v. 
American  Cyanamid  Co.,  556  P.  Supp. 
361, 364  (1983);  United  States  v.  AT»T. 
552  F.  Supp.  at  150,  n.80;  United  States 
V.  Carter  Products  tnc.,  211  F.  Supp. 

144, 146  (S.D.N.Y.  1962).  Nor  can  it  be 
reconciled  with  the  requirwnent  that  an 
antitrust  decree,  not  merely  protect  a 
few  potential  coropetitms,  h^ 
’’effectively  pry  open  to  cmnpetltion  a 
market  that  has  b^  closed  ay 
defendants’  illegal  restraints.” 
International  Salt  Co.  v.  United  States, 
332  U.S.  392, 401  (1947)  (emphasis 
added). 

The  proper  purpose  of  an  access 
provision  in  an  antitrust  decree  is  to 
make  such  access  available  “upon  such 
just  and  reasonable  twms  *  *  *  as  will 
•  *  •  place  such  (cmnpetitorl 
upon  as  nearly  as  equal  (a)  plane  as  may 
be.”  United  States  v.  ATB-T,  524  F. 

Supp.  1336, 1353  (D.D.C  1981) 
(emphasis  added).  See  also  United 
States  V.  Terminal  R.R.  Association,  224 
U.S.  383, 411  (1912).**  This  decree,  by 

»  Althou^  spedSc  Siutaac«  on  which  8m 

complaint  focusod  cancained  8m  attwM  of  oaMo 
pro^ders  to  thwart  ooMfgiiig  oompolitlan  from 
diroct  broadcast  satoUiM  (DBS)  providm.  it  is  daar 
front  the  prayer  for  ntief  and  Competitiva 

Impact  Statement  dtat  the  govenuneoi  intended  to 
prevent  cable  providers  fr(M  denying  progrm 
access  to  any  potandaS  compeUtoM.  Sm  B, 
infm. 

»  Acceu  povisions  are  fauod  in  numaroua 
antitrust  decreet,  htvaridtly,  they  provide  accoM  to 
all  of  8w  defendant’s  compeUtors.  not  )uat  soom 
subset  pwrferrad  by  the  defendant  See.  e.g..  United 
States  V  Glaxo  Gmups,  Ltd.,  41Q  U.S.  S2, 60-64 
(1673);  Cascade  Natural  Gas  Corp.  e.  SI  Paso 
Mitura/  Gas  Co..  386  U.S.  12S.  138. 141  (1667); 
bitemotional  Boxing  Chtb  of  New  York  ine.  v. 
United  Statee,  3S6  U.S.  242, 261  (1660);  Northerm 
Pttcipc  Railway  Co.  v.  United  Statee,  3M  UA.  1. 4- 
8  (loss);  United  Stales  r.  Borden  Company,  347 
U.S.  S14, 518  (1054);  Beeesrldanu/actiuins  Go.  v. 
United  States,  343  U.S.  444, 447  (1952);  United 
Stateee.  Uni^ Statee  Gypsum  Co.,  380  US.  76. 
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contrast,  singles  out  one  subset  of 
potential  competitiors — those, 
apparently,  that  the  cable  industry  fears 
the  most— and  subjects  them  to 
discriminatory  treatment.  Indeed,  the 
decree  gives  the  cable  industry  a  virtual 
license  to  use  program  access 
restrictions  to  blo^  entry  by  common 
carriers  and  their  video  dialtone 
cxistomer/programmers. 

It  is  no  answer  to  say  that  common 
carriers  and  their  video  dialtone 
customer/programmers  are  free  to  bring 
their  own  suit  As  an  initial  matter,  this 
is  their  suit,  in  the  sense  that  an 
antitrust  action  by  the  United  States  is 
supposed  to  be  brought  on  behalf  of 
those  customers  and  businesses  harmed 
by  the  anticompetitive  practices  of  the 
defendants:  and  in  negotiating  the 
provisions  of  a  consent  decree,  the 
United  States  is  expected  to  represent 
the  interest  of  the  public  in  full  and 
open  competition.  See  15  U.S.C.  16(e). 
Sm  also  Cascade  Natural  Gas  Carp.  v. 

El  Paso  Natural  Gas  Co.,  386  U.S.  at 
135;  United  States  v.  Borden  Company, 
347  U.S.  at  518;  United  States  v.  CIBA 
Corporation,  50  F.R.D.  507,  513 
(S.D.N.Y.  1970). 

Second,  a  separate  suit  would  take 
years  to  prosecute  and,  in  the  meantime 
the  consent  decree  would  place 
common  carriers  and  their  video 
dialtone  customer/programmers  at  such 
a  clear  competitive  disadvantage  to  the 
cable  defendents  and  other  cable 
competitors  that  it  would  create  a  strong 
disincentive  for  entry  into  the  cable 
market.  An  important  source  of 
competition  to  the  cable  industry  would 
thereby  be  weakened  and  potentially 
eliminated.  Video  customers  generally 
would  be  the  losers,  because  tiie  lack  of 
competition  would  force  them  to  pay 
hi^er  prices  and  enjoy  fewer  choices. 

Finally,  there  is  a  significant  danger 
that  the  cable  industry  would  be  able  to 
use  this  consent  decree  as  a  shield  in 
any  judicial  or  regulatory  proceedings 
designed  to  open  access  to  programming 
to  common  carriers  and  their  video  , 
dialtone  customer/programmers.  A 
finding  by  the  Court  that  the  decree  is 
in  the  public  interest,  combined  with 
the  implied  conclusion  of  the 
Department  of  Justice  that  the  exclusion 
of  common  carriers  and  their  video 
dialtone  customer/providers  firom  the 
benefits  of  open  access  to  programming 


94  (1950);  United  States  r.  Crescent  Amusement 
Co.,  323  U.S.  at  186;  Hecht  v.  Pro-FootbalJ,  Inc.,  970 
F.2d  982. 992  (D.C  Cir.  1977);  Cohimbia 
Broadcasting  System,  bic.  v.  ASCAP,  562  F.2d  130, 
139.  n.  25  (2d  Cir.  1977);  K-9t,  Inc.  e.  Gershwin 
PiMishing  Corporation,  372  F.2d  1, 2  (9th  Or. 
1967);  Urdted  States  v.  Columbia  Artists 
Management,  Inc.,  662  F.  Supp.  669  (S.D.N.Y. 
1987);  United  States  ▼.  ATS-T,  592  F.  Supp.  at  183- 
168. 


is  appropriate,  could  provide  a 
significant  obstacle  to  any  further 
action.  See,  e.g.,  Columbia  Broadcasting 
System,  Inc,  v.  ASCAP,  562  F.2d  at  139 
n.25  (although  a  consent  decree  does 
not  automatically  insulate  defendant 
from  later  suits,  it  would  be 
inappropriate  to  give  “no  weight  at  all*’ 
to  government  consent  decrees  in  future 
suits,  since  Department  of  Justice  “has 
the  responsibiUty  for  enforcing  the 
Sherman  Act”). 

B.  The  Proposed  Consent  Decree  Is 
Inconsistent  With  the  Goals  of  This  Suit 
as  Explained  in  the  Complaint  and  the 
Competitive  Impact  Statement 

The  proposed  consent  decree  is  not 
merely  anticompetitive  on  its  fece.  It  is 
also  inconsistent  with  the  stated 
purpose  of  the  United  States  in  bringing 
this  litigation  and  proposing  this  decree, 
which  was  to  break  open  the 
multichannel  subscription  television 
market  to  competition.  As  the 
government's  Competitive  Impact 
Statement  indicates  (at  2),  *[tlhe 
complaint  seeks  injunctive  relief  to 
assure  that  Primestar  does  not  restrain 
the  availability  of  programming  to 
multichannel  subscription  television 
service  competitors  of  the  MSO 
defendants,  or  does  not  deter  entry  into 
multichannel  subscription  television  by 
others  by  serving  as  a  device  to  facilitate 
a  coordinated  retaliatory  response  by 
the  MSO  defendants.” 

No  sub-class  of  “multichannel 
subscription  television  service 
competitors”  is  identified  as  somehow 
less  deserving  of  such  protection. 

Indeed,  no  rationale  for  the  exclusion  of 
common  carriers  and  their  video 
dialtone  customer/programmers  is  ever 
given  by  the  Department  of  Justice, 
whether  in  the  complaint,  the  proposed 
decree,  or  the  Competitive  Impact 
Statement.  In  fact,  there  are  some 
indications  that  the  Department’s 
acquiescence  in  the  exclusion  of 
common  carriers  and  their  video 
dialtone  customer  programmers  from 
the  protection  of  Section  IV(C)(3)  was 
inadvertent. 

The  Competitive  Impact  Statement 
describes  Section  IV(C)(3)  as  prohibiting 
exclusivity  agreements  that  would  limit 
the  rights  of  programming  services  “to 
deal  with  other  providers  of 
multichannel  subscription  television, 
including  any  direct-to-home  satellite 
service,  f^lDS,  SMATV,  or  cable 
operator.”  Competitive  Impact 
Statement  at  11  (emphasis  added).  This 
passage  seems  to  indicate  that  the 
specific  technologies  listed  in  Section 
IV(C)(3)  were  intended  to  be  illustrative 
rather  than  exhaustive. 


This  impression  is  reinforced  by  the 
next  paragraph  in  the  Competitive 
Impact  Statement,  which  states  that 
Se^on  IV(C)(3)’s  anti-exclusivity 
provision  “complement[s]  the 
rohibitions  of  Section  rV(C)  (1)  and  (2) 
y  prohibiting  the  MSO  defendants  firom 
entering  into  or  renewing  program 
supply  agreements  that  preclude 
competing  suppliers  of  multichannel 
subscription  television  from  gaining 
access  to  programming  services  that  are 
most  likely  to  be  important  to  the 
success  of  potential  competitors.” 
Competitive  Impact  Statement  at  11-12 
(emphasis  added).  See  also  id.  at  13 
(“By  restricting  certain  exclusive 
contracting  practices  of  the  MSO 
defendants,  the  proposed  Final 
Judgment  provides  further  assxuance 
that  *  *  *  the  MSO  defendants  will  not 
coordinate  their  behavior  through  the 
ostensibly  unilateral  conduct  of 
vertically  integrated  firms  with  common 
interests”). 

As  it  now  stands,  however,  the 
wording  of  the  proposed  decree  directly 
contradicts  the  assurances  of  the 
Competitive  Impact  Statement  that 
Section  IV(C)(3)  protects  providers  of 
multichannel  subscription  television  in 
general.  The  provision  as  written 
expressly  excludes  common  carriers  and 
their  video  dialtone  customer/ 
programmers.  It  is  essential,  therefore, 
that  Section  IV(C)(3)  be  amended  so  that 
it  applies,  as  do  the  rest  of  the  decree’s 
protections,  to  “any  provider  of 
multichannel  subs^ption  television.” 
Only  when  and  if  that  is  done  will  it  be 
true  that  “the  proposed  Final  Judgment 
folly  addresses  the  antitrust  violation 
alleged  in  the  complaint.”  Competitive 
Impact  Statement  at  13. 

C.  The  Proposed  Consent  Decree  Is 
Contrary  to  the  Access  Provisions  of  the 
1992  Cable  Act  and  FCC  Implementing 
Regulations 

As  currently  worded,  the  proposed 
consent  decree  is  also  directly  contrary 
to  the  policy  judgment  of  Congress  and 
the  FCC  that  common  carriers  and  their 
video  dialtone  customer/programmers 
should  be  included  in  whatever 
program  access  requirements  are 
developed. 

As  noted,  the  Cable  Act  of  1992 
contains  a  general  prohibition  against 
“unfair  methods  of  competition  or 
imfair  or  deceptive  acts  or  practices,  the 
piirpose  or  efiect  of  which  is  to  hinder 
significantly  or  prevent  any 
multichannel  video  programming 
distributor  firom  providing  satellite  cable 
programming  *  *  *  to  consumers.”  47 
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U.S.C.  548(b)  (emphasis  added).i«  And 
the  Act  broadly  defines  a  "multichannel 
video  programming  distributor"  (MVPD) 
as  any  person  "who  makes  available  for 
purchase,  by  subscribers  or  customers, 
multiple  channels  of  video 
pro^mming."  47  U.S.C.  522(12). 

Unlike  the  proposed  consent  decree,  the 
1992  Cable  Act  does  not  exclude 
common  carriers  or  their  customers 
from  its  program  access  protections  or 
create  any  other  invidious  distinctions 
among  video  programming  distribution 
technologies  by  discriminating  as  to 
which  te^nologies  will  receive  the 
Act’s  protections.  Congress  concluded 
that  the  public  interest  would  best  be 
served  by  ensuring  access  for  all 
potential  competitors,  thereby 
promoting  the  broadest  range  of 
“competition  and  diversity  in  the 
multichannel  video  programming 
market.  •  *  •  and  spur[ingl  the 
development  of  communications 
technoli^ies."  47  U.S.C.  548(a). 

The  F&l’s  implementing  regulations 
faithfully  carry  out  this  inclusive 
mandate.  MVPDs  subject  to  the 
protections  of  those  regulations  are 
defrned  by  the  FCC  to  include  any 
entities  "engaged  in  the  business  of 
making  available  for  purchase,  by 
subscribers  or  customers,  multiple 
channels  of  video  programming."^’ 
Again,  there  is  no  exclusion  for  common 
carriers  or  their  video  dialtone 
customer/providers. 

In  short,  the  clear  public  policy 
expressed  in  the  1992  Cable  Act  and  its 
implementing  regulations  is  that  access 
to  cable  programming  should  be 
extended  to  all  potential  competitors  of 
the  cable  industry.  By  excluding 
common  carriers  and  their  video 
dialtone  customer/programmers  from 
the  protection  against  defendants’ 
exclusive  distribution  agreements  under 
IV(C)(3)(a).  the  proposed  settlement 
violates  public  policy  and  should 
therefore  be  modified.  It  is  simply  not 
in  the  public  interest  for  any  antitrust 
consent  decree  to  codify  a  set  of  rules 
that  run  coimter  to  the  regulatory 
scheme  fashioned  by  Congress. 

It  is  no  answer  to  say  that  the 
proposed  consent  decree  merely 
supplements,  but  does  not  supplant,  the 
program  protections  designed  by 
Congress  and  the  FCC.  Congress  and  the 
FCC  have  made  a  considered  policy 
judgment  that  all  potential  competitors 


14  The  reference  to  “satellite  cable  programming" 
merely  reflects  the  iKt  that  all  significant  cable 
programming  is  delivered  to  program  distributors 
by  means  of  satellite.  The  distributors  then 
determine  the  mode  of  distribution  (DBS,  cable. 
SMATV,  etc.)  to  their  customers. 

1*  Program  Access  Hegulations,  8  F.C.C  Red  at 
3362  n.3. 


to  the  cable  industry  should  receive 
equal  access  to  cable  programming.  For 
the  United  States,  at  the  behest  of  the 
cable  industry,  to  devise  a  supplemental 
regime  that  favors  some  computers  and 
disfavors  others  is  directly  antithetical 
to  that  poUcy  judgment. 

Conclusion 

The  proposed  consent  decree  should 
be  modifi^  so  that  its  program  access 
protections  extend  to  all  potential 
competitors  of  the  cable  industry, 
including  common  carriers  and  their 
video  dialtone  customer/programmers. 

Respectfully  submitted. 
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I.  Preliminary  Statement 

On  June  9, 1993,  the  U.S.  Department 
of  Justice  ("Justice  Department")  and 
the  Attorneys  General  of  40  states  filed 
proposed  consent  decrees  in  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  to  settle  an  antitrust 
investigation  into  the  formation  of 
Primestar  Partners.  Primestar  was 
formed  as  a  direct  broadcast  satellite 
(“DBS")  multichannel  subscription 
television  service  by  seven  of  the  largest 
cable  multisystem  operators  ("MSOs"), 
some  of  which  are  leading  suppliers  of 
video  programming.  Primestar  and  its 
cable  owners  were  imder  investigation 
for  conspiracy  to  raise  barriers  to  entry 
by  other  DBS  operators  to  the 
multichannel  subscription  television 
service  market  and  to  restrict  access  Jp 
programming  by  other  DBS  entrants.* 
Although  die  proposed  consent 
decrees  were  supposed  to  terminate  and 
prevent  the  cable  defendants’ 
anticompetitive  behavior  alleged  in  the 
federal  and  state  complaints,  they 
actually  do  just  the  opposite  sanctioning 
anticompetitive  exclusive  arrangements, 
thereby,  undermining  the  Cable 
Television  Ckinsumer  Protection  and 
Competition  Act  of  1992  ("1992  Cable 
Act”)  enacted  prior  to  their  filing  and 
intended  to  remedy  the  same  behavior 
on  the  part  of  the  cable  defendants. 


*  United  States  v.  PHmestar  Partnms,  LP..  No. 
93-CIV-3913  M 148  (SJl.N.Y.  JUDfl  9. 1993)  ("U.S. 
CompUint”). 
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While  the  States*  proposed  consent 
decrees  are  ambitiously  broad  in  their 
approach  and  purpcnl  to  provide 
significant  remedies  to  the  cable 
defendants’  anticompetitive  behavior 
towards  the  various  competitors  to 
cable,  they  are  so  riddleo  with 
excepticms  and  exclusions  that  they  are 
invidiously  anticompetitive  in  their 
effects  on  &e  multkmannel  video 
programming  marketplace.*  They  do  not 
protect  the  public  against  the 
anticompetitive  practices  of  the  cable 
defendants.  Rather,  the  States’  proposed 
consent  decrees  have  the  effect  of 
protecting  the  cable  defendants  from  the 
full  force  and  effect  of  the  1992  Cable 
Act. 

The  federal  consent  decree  takes  a 
fundamentally  different  approach  and 
focusses  more  narrowly  upon  the 
specific  provisions  of  the  Primestar 
Partnership  Agreement  itself.  The 
federal  decree  attempts  to  target  and 
enjoin  the  enforcement  of  those 
provisions  of  the  Primestar  Partnership 
Agreement  which  create  a  framewtvk 
for  the  cable  defendants  to  engage  in 
anticompetitive  behavior.  Inexplicably 
however,  the  proposed  federal  decree 
contains  an  exception  to  this 
approach — Section  IV.D.  This  provision 
appears  to  be  aimed  at  diminishing  the 
competitiveness  of  the  direct  broadcast 
satellite  (’’DBS”)  industry  by  pramitting 
the  cable  defendants  to  continue  to 
engage  in  anticompetitive  conduct  with 
regard  to  access  to  programming  for 
DBS.  The  Justice  Department  o^rs  no 
legal  or  public  policy  rationale  fw  the 
disadvantageous  treatment  of  the  DBS 
industry. 

Section  IV  J}  permits  Primestar  to 
enter  into  excliisive  programming 
agreem«its  if  a  competing  DBS  venture 
obtains  any  exclusive  programming. 
During  the  term  of  the  consent  decree, 
there  will  likely  be  only  two  ncm-cable 
owned  DBS  competitors  to  Primestar. 
One  of  the  mS  ventures  may  have 
already  mitered  into  exclusive 
arrangemmits  with  the  cable  defendants 
for  “premium  pay  cable  television” 
programming.  Section  IV .D  would  ratify 
these  exclusive  contracts  and  allow 
Primestar  to  lock  up  the  remaining  cable 
programming  services  under  the  control 
of  its  cable  owners.  This  profoundly 
anticompetitive  regime  wiU  reduce 
competition  in  the  multichannel'  video 
programming  market  by  denying  video 
programming  vital  to  the  success  of  any 


sSm  discuadoo  ii0a  at  16.  Sm  abo  )oiiU  Amiau 
Curiae  Meauwandum  of  Law  of  DirocTe.  Inc.. 
Nattonal  Rural  Tdecommunicattons  Cooporativa, 
Consumer  Federation  of  America  and  Television 
Viewers  of  America.  Inc..  Stoto  of  New  York  ▼. 
Primestar  Faitnm,  No.  63  Chr.  3868  (S.D.N.Y.  June 
9. 1993)  (included  as  Appendix  A). 


cable  competitor.  The  ultimate  result  of 
this  reduG^  competition  will  be  fewer 
viewing  choices  and  higher  prices  for 
consumers. 

The  potential  anticompetitive 
consequences  of  this  provision  would 
seem  to  be  at  odds  with  the  objectives 
of  the  Justice  Department  in  bringing 
this  antitrust  action  and  with  the 
declared  public  policy  of  the  United 
States  emlxKlied  in  the  1092  Cable  Act. 
In  enacting  the  1902  Cable  Act,  the 
Congress  envisioned  the  fullest 
competition  to  cable  as  being  in  the  best 
interest  of  consumers.*  Therefore,  the 
Act  confers  broad  access  to 
programming  rights  at 
nondiscriminatory  prices,  terms  and 
conditions  to  all  i^le  competitors  and 
prohibits  exclusive  cable  programming 
contracts  unless  they  are  proven  to  be  in 
the  public  interest.  The  regulations 
promulgated  by  the  Federal 
Commimications  Commission  (“FCC”) 
implement  Congressional  intent.* 
Se^on  rV.D  sets  up  a  clear  conflict 
with  the  nondiscrimination  provisions 
of  the  Act  and  the  implementing 
reflations. 

Therefore.  DirecTv,  Inc.*,  the  National 
Rural  Telecommunications  Cooperative 
{"NRTC”)6,  Consumer  Federation  of 


*Sm  S.  Rsp.  No.  102-S2, 103d  Cong.,  IM  San. 
at  1  (isei)  (*niw  pwpoM  at  tUa  lagMatiQB  ia  to 
promote  cQmpatitk»  in  the  muhicbaiuMl  video 
marketplace  and  to  provide  protection  for 
conaumert  against  monopoly  ratea  and  poor 
customer  service. *0;  H.  Rep.  No.  102-628, 103d 
Cong..  3d  Seas,  at  26  (19»2)  ("The  Lagialation  will 
protect  consumers  by  preventing  unreasonable 
rates,  by  improving  the  cable  industry's  customer 
service  practicn,  and  by  sparking  the  development 
of  a  competitive  marketplace.’’) 

•  First  Order  and  Report,  In  re  Implemeotaboo  of 
Sectioiu  12  and  19  of  the  Cable  TalOTision 
Coiuumer  Protection  and  Competition  Act  of  1992, 
MM  Docket  No.  92-265  (releas^  April  30. 1993) 
(“Program  Acceu  Order). 

•  DirecTv.  Inc  and  Hughes  Conununicaboas 
Galaxy,  Inc.  ("HOG’’)  are  sister  subsidiaries  of 
Hughes  Communications,  Inc  ("HCT).  HCG  has 
bem  licensed  by  the  PGC  to  provide  bigh-powar 
DBS  aarvicak  DirecTv  ia  the  DBS  operating, 
customer  service  and  programming  acquisition  arm 
of  the  HCl  family.  DirecTv  vdll  launch,  in  December 
of  this  year,  the  first  high-powered  U.S.  DBS 
satellite,  and  shortly  thereafter  vrill  introduce 
American  consumers  to  the  first  truly  competitive 
service  to  cable  television .  As  a  high-power  DBS 
provider,  DirecTv  will  provide  approxiasately  150 
channels  of  high-quality  subscriptian  and  pay-per- 
view  video  programming  to  the  public. 

•  NRTC  is  a  non-profit  corporation,  owned  and 
controlled  by  521  rural  electric  cooperatives  and 
231  rural  talephoaa  systama  located  throughout  49 
statea.  Throu^  the  use  of  satellite  distributioa 
technology,  NRTC  is  committed  to  extending  the 
benefits  of  information,  education  and 
entertaiiunent  programming  to  rural  America  on  an 
affordable  basis.  On  April  10, 1992.  NRTC  signed 

a  DBS  Distribution  Agmment  with  HGG  to  provide 
DBS  services  to  rural  subscribers  across  the  country. 
Under  die  DBS  Distribution  Agreement.  HCG 
provides  NRTC,  its  membara  a^  affiliated 
companies  the  satellite  capacity  and  othar 
necessary  services  to  market  and  distribute  20 


Americs  (“CFA”)*,  and  Television 
Viewers  of  America,  Inc.  C*TVA”)  • 
request  that  the  Department  of  Justice 
the  proposed  consent  decree  to 
eliminate  the  clause  beginning  with  the 
word  “provided”  and  the  parenthetical 
informatimi  frt>m  Section  IV.D. 

n.  Background  of  the  Multichannel 
Video  Programming  Distribution 
Industry 

The  current  muhidbannel  video 
programming  distribution  marketplace 
is  dominated  by  the  cable  industry.  As 
the  Complaint  notes,  “(m)ore  than  90% 
of  the  more  than  91  million  television 
households  in  the  United  States  are  in 
areas  served  by  cable.”  roost  of  whom 
can  purchase  multichannel  subscription 
television  service  only  from  a  single 
local  cable  distributor.  U.S.  Complaint 
at  11  30. 36.  The  cable  industry 
presently  faces  very  limited  competition 
from  other  multicli^nel  video 
programming  distributors  ("MVPDs”). 
such  as  C-b(uid  satellite.  Multichannel 
Multipoint  Distribution  Service 
(“MKfflS”),  and  Satellite  Master 
Antenna  Television  systems 
(“SMATV”).  U.S.  Complaint  at  132. 

High-powmr  CSS  has  been  viewed  by 
the  cable  industry  and  the 
communications  industry  generally  as 
having  the  potential  to  provide  a 
competitive  alternative  to  cable 
television  service.*  Its  technological 


channels  of  popular  cabla  programming  sarvicas  to 
rural  houMhold*  oquipped  with  18"  DBS  racsiviag 
antoanaa.  Mo«t  of  foa  programming  aarvicot  to  ba 
offered  are  owned  or  controlled  by  cable 
companies. 

^CFA  is  the  nation 'a  Largest  consumer  advocacy 
group,  composed  of  nsora  than  240  state  and  local 
affiliates  repnsantiiig  conaumar.  senior  dtinea, 
low-income,  labor,  fann.  public  power,  and 
cooperative  organizations,  with  more  than  SO 
million  individua)  members.  CFA  was  the  lead 
repreaaotativo  of  the  public  in  the  legislative 
deliberations  that  led  to  the  1992  Ca^  AcL  The 
millions  of  televiaioh  viewers  and  cable  consumars 
who  constitute  the  membership  of  CFA’s  affiliates 
have  a  “paramount"  First  Ammdmeut  right  to 
receive  a  variety  of  infoiasalion  from  diverse 
sources.  Bed  Lion  BroodcasUrtg  v.  FCC,  395  U.S. 
367,  390  (1969).  See  also.  Offico  of  Communioations 
of  the  United  Church  of  Christy.  reC  3S9  F.2d  994 
(D.C.  Cir.  1966)  (Burger,  J. ).  Hiey  )iave  been 
undeniably  harmed  by  the  power  that  tba  cable 
industry  hu  acquired  and  fostorically  axercised  to 
dominate  the  multichannel  video  progranuaiBg 
distribution  marketplace.  CFA  is  tiierefore  critically 
concerned  with  the  anticompetitive  and  anti¬ 
consumer  effects  of  the  proposed  decree  on  the 
public  interest. 

•  With  members  in  19  states  and  tba  District  of 
Columbia,  TVA  is  a  grassroots,  non-profit  public 
interest  consumer  organization  devoted,  inter  alia, 
to  competition  in  multichannel  tdevision  delivery. 
Found^  in  1991,  TVA  was  active  ia  the  legisletive 
struggle  which  resulted  in  the  1992  Cable  Act. 

•U.S.  Complaint  at  139.  See  also  House 
Committee  on  Energy  and  Commerca,  HJt  Rep.  No. 
102-268, 102d  Cking.,  2d  Sees.  (1992)  at  46  (citing 
RAND  Study  below  and  agreeing  tiiat  "durtog  the 
1990’s,  high-powered  DBS  systeigs  have  greater 
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capability  is  meaningless,  however, 
without  Uie  ability  to  obtain  and  offer 
quality  programming  to  subscribers.  As 
the  Complaint  acknowledges,  “[a]n 
important  component  of  successful 
commercial  development  of  DBS  is 
obtaining  sufficient  quantity  of  popular 
programming,  such  as  that  currently 
prodded  to  cable  subscribers.**  lo  Ibe 
Justice  Department  concludes  that  one 
of  the  primary  piuposes  for  which  the 
cable  defendants  formed  Primestar 
Partners  was  to  make  it  more  difficult  or 
more  costly  for  any  other  DBS  service  to 
obtain  popular  cable  programming.  Id. 
at  144. 

Such  anticompetitive  activities  of  the 
cable  industry  spurred  Congress  to  enact 
the  program  access  provisions  of  the 
1992  Cable  Act.  In  order  to  prevent 
vertically  integrated  cable  companies 
from  choking  off  the  program  access 
essential  to  a  vigorously  competitive 
multichannel  video  programming 
distribution  industry  and  vital  to 
ensvuing  greater  viewer  choice  and  price 
competition  for  consumers.  Section  19 
of  the  1992  Cable  Act  creates  a  broad 
prohibition  against  unfair  and 
discriminatory  practices  in  the  sale  of 
satellite  cable  and  satellite  broadcast 
programming.)  1  The  avowed  objective 
of  the  program  access  provisions  is  to 
increase  the  availability  of  new  and 
existing  competitors  to  cable  in  order  to 
promote  diversity,  competition,  and 
new  technologies.)^  The  FCC*s  Program 
Access  Order  implements  Congressional 
intent  in  enacting  Section  19.  The  FCC*s 
new  rules  are  grounded  in  Congress* 
express  concern  that  "potential 


potential  for  widespread  competition  with  cable 
systems  than  do  other  multichannel  video 
alternatives”);  Leland  Johnson  and  Deborah  R. 
Castleman,  Direct  Broadcast  Satellites:  A 
Competitive  Alternative  to  Cable  Television,  R- 
4047-MF/RL  (Rand  1991)  at  78  (concluding  that 
widespread  competition  to  cable  is  most  likely  to 
come  from  high-power  DBS). 

toU.S.  Complaint  at  141.  See  also  138  Cong.  Rec. 
H6533  (daily  July  23, 1992)  (remarks  of  Rep. 
Tauzin)  (”It  will  do  us  little  good  to  hope  in  v^n 
for  the  advent  of  a  DBS,  direct  broadcast  satellite, 
industry  or  for  the  eocpansion  of  wireless  cable  in 
America  as  competition  to  (the  cable)  monopoly  if 
none  of  it  can  get  programming.  Programming  is  the 
key."). 

n  Section  19(b)  provides:  "It  shall  be  imlawful  for 
a  cable  operator,  a  satellite  cable  programming 
vendor  in  which  a  cable  operator  has  an  attributable 
interest,  or  a  satellite  broadcast  programming 
vendor  to  engage  In  unfair  methods  of  competition 
or  unfair  or  deceptive  acts  or  practices,  the  purpose 
or  effect  of  which  is  to  hinder  significantly  or 
prevent  any  multichannel  video  programming 
distributor  from  providing  satellite  cable 
programming  at  satellite  broadcast  programming  to 
subscribers  pr  consumers.”  47  U.S.C.  828. 

»  Sea,  e.g..  House  Committee  on  Energy  and 
Commerce,  H.R.  Rep.  Na  102-862, 102d  Cong.,  2d 
Sess.  (1992)  at  53  (“The  conferees  intend  that  the 
Commission  shall  encourage  arrangements  which 
promote  the  development  of  new  technologies 
providing  fscilities-based  competition  to  cable.”) 


competitors  to  incumbent  cable 
operators  often  face  unfair  hurdles  when 
attempting  to  gain  access  to  the 
programming  they  need  in  order  to 
provide  a  vif&le  and  competitive 
multichannel  alternative  to  the 
American  public."  )> 

m.  DirecTv  and  the  Proposed  Federal 
Qmsent  Decree 

Following  the  launch  of  the  first  high- 
power  DBS  satellite  scheduled  for 
December  1993,  DirecTv  will  initiate  the 
first  such  DBS  service  in  the  United 
States  in  earlv  1994,  operating  from  an 
FCC-assigned  orbitail  location  of  101^ 
Later  in  19{^  when  the  second  satellite 
is  in  operation,  DirecTv  will  have  the 
technology  to  provide  more  than  150 
channels  of  video  programming  directly 
to  households  throughout  the  United 
States.  NRTC  will  market  and  distribute 
approximately  20  channels  of  video 
programming  to  rural  households. 

Another  separate  DBS  provider. 
United  States  Satellite  Broadcasting 
Company,  bic.  ("USSB*’),  will  also  begin 
operation  of  a  high-power  DBS  system 
from  the  101°  orbital  position  in  1994, 
utilizing  a  five-transponder  "payload** 
located  on  the  first  of  H(X’s  two 
satellites  to  be  co-located  at  101°.)4 
USSB  will  thus  have  the  technological 
capability  to  offer  approximately  30 
channels  of  video  programming  to 
consumers.  Althqugh  a  number  of  other 
applications  to  operate  DBS  satellite 
have  been  granted  by  the  FCC,  because 
of  the  significant  capital  costs  of  start¬ 
up,  DirecTv  and  USSB  are  the  only  non¬ 
cable  owned  high-power  DBS  services 
likely  to  be  operational  in  this  decade. 
Thus,  for  the  period  of  time 
encompassed  by  the  proposed  consent 
decree,  the  developing  high-power  DBS 
industry  will  consist  of  a  universe  of 
two  non-cable  owned  licensees  at  101° 
and  possibly  Primestar  leasing  capacity 
from  TQ-owned  Tempo  licensed  at 
119°.)*  DirecTv  will  possess  the  greater 
amount  of  channel  capacity  at  101°. 


»  Program  Access  Order  at  19. 

««  Rather  than  constructing  and  launching  its  own 
satellite,  USSB  entered  into  an  agreement  with  HOG 
to  purchase  a  payload  of  5  transptmdms  on  one  of 
the  HCG  satellites  to  be  located  at  101*.  USSB  will 
retain  foil  operational  control  over  its  transponders, 
and  will  have  sole  discreticm  as  to  foe  content  of 
programming  transmitted  over  those  five 
transponders.  See  United  Satellite  Broadcasting  Ca 
and  Hughes  Communications  Galaxy,  Inc.,  7  FCC 
Red  at  7249.  Thus,  although  operating  from  the 
same  satellite,  DirecTv  and  U^B  are  direct 
competitews. 

See  In  re:  Applicatioiu  of  Tempo  Satellite,  Inc. 
for  Minor  Modification  of  Construction  Permit  for 
its  Direct  Broadcast  Satellite  System,  FCC  File 

No. _ (filed  July  26, 1993).  Sm  also  ’TCI  Buying 

$400  Million  in  Stellites,”  Broadcasting  8  C^le, 
Aug.  2. 1993  at  45,  "Primestar  Bu3rs  Compression 
for  $250M."  Broadcasting  8  Cabla,  Aug.  9. 1993  at 
49. 


Aa  a  DBS  provider,  DirecTv  has  had 
first-hand  experience  attempting  to 
negotiate  contracts  with  vertically 
integrated  programmers  to  obtain 
programming  that  is  vital  to  any  viable 
MVPD.  As  of  late  January  1993,  DirecTv 
had  been  unable  to  announce  any 
programming  deals  with  vertically 
integrated  programmers.  After  the  1992 
Cable  Act  pass^,  the  "log  jam**  began 
to  break  and  DirecTv  was  able  to  enter 
into  its  first  agreements  with  vertically 
integrated  programmers.  But,  to  this 
date,  less  than  six  months  from  launch 
of  its  first  satellite,  DirecTv  has  still 
been  unable  to  reach  an  agreement 
directly  with  either  of  the  cable 
defendants  Time  Warner  and  Viacom  to 
allow  DirecTv  and  NRTC  access  to  some 
of  the  most  popular  and  most  essential 
cable  video  programming,  such  as  HBO 
and  Showtime. 

Section  IV.D  of  the  proposed  consent 
decree  generally  prohibits,  with  certain 
exceptions,  Primestar  and  the  cable 
defendants  from  entering  into  exclusive 
arrangements  for  existing  national  video 
programming.)*  This  programming, 
list^  on  Exhibit  A  to  the  decree, 
includes  HBO,  Cinemax,  Showtime, 
MTV,  Nickelodeon,  and  VH-1 — readily 
acknowledged  as  some  of  the  most 
popular  cable  programming.)'  However, 
this  provision  contains  an  exception 
whi^  singles  out  DBS  for  disparate 
treatment  from  all  other  competitors  to 
cable.  Section  IV J}  permits  Mmestar  to 
enter  into  exclusive  programming 
contracts  if  a  competing  DBS  venture 
obtains  any  excludve  programming. 
This  exception  will  allow  the  cable 
defendants  to  carve  up  the  video 
programming  market  between 
themselves  and  the  competing  DBS 
venture  of  their  choice. 

As  indicated  above,  DirecTv/NRTC 
and  USSB  wiU  be  the  only  competing 
DBS  providers  in  operation  during  the 
decree  period.  DirecTv  understands 
that,  after  passage  of  the  1992  Cable  Act 
but  before  the  filing  of  the  proposed 
consent  decree,  U^B  had  alrrady 
entered  into  arrangements  with  varying 
degrees  of  exclusivity  for  access  to 
"premium  cable**  programming — HBO, 


w  Section  IV  J)  provides.  In  pOTtinotl  pvt 
"Primestar  is  enjoined  from  licensing  to  Itself,  sed 
each  defendant  is  enjoined  from  Ucensing  to 
Primestar,  any  axclu^ve  rights  to  any  itationa) 
video  programming  service  existing  as  at  May  1, 
1992;  provided,  however,  that  if  a  competing  DBS 
venture  obtains  any  exclusive  programming, 
Primestar  may,  upon  sixty  (60)  da^  prior  written 
notice  to  the  Department,  obtain  a  reasonably 
comparable  amount  of  programming  of  a  reasonably 
comparable  type  and  quality  on  a  reasonably 
comparable  exclusive  basis.”  United  States  v. 
Piimestar  Paitnen.  LP.,  No.  93-CIV-3913, 58  FR 
33,944,  33946  (June  23, 1993). 

>r  56  FR  at  33,947, 33,948. 
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Showtime  owned  by  the  cable 
defendants. Thus  the  unambiguous 
effect  of  Section  IV J)  is  to  ratify  in  a 
consent  degrae  the  cable  defendants* 
preexisting  axrangeinents  with  USSB 
and  to  authorize  Primestar  and  the  cable 
defendants  to  lock  up  the  remaining 
compareUe  programming  swvicas  to  the 
exclusion  of  the  only  other  mS 
competitor.  This  profoundly 
anticompetitive  maricet  structure 
conflicts  with  Congress’  mandatory 
program  access  poticy  and  the  FOC’s 
implementation  of  that  policy. 

IV.  The  Proposed  Consent  Decree 
Undermines  the  1992  Cable  Act  aiui  the 
FCCs  Implementing  Regulations 

The  regime  created  by  the  1992  Cable 
Act  and  the  implementing  regulations 
was  intended  to  promote  the  broadest 
possible  competition  to  cable.  The 
Congress  and  the  FOC  deemed  DBS  to 
be  a  particularly  strong  potential 
competitor.  The  Introduction  of 
competition  woxild  help  drive  down 
prices  and  improve  service  quality  for 
consumers.  Cwgress  specifically  sought 
to  create  as  much  competition  as  the 
marketplace  would  permit  and  severely 
limited  exclusive  contracts  because  it 
perceived  them  to  operate  contrary  to 
that  objective  in  the  current 
marketplace.!*  Section  19  of  the  1992 
Cable  Act.  one  of  the  most  intensely 
debated  and  vigorously  contested 
provisions  of  the  law,  creates  a  broad 
prohibition  against  vertically  integrated 
cable  compxihies  engaging  in  "imfeir 
methods  of  competition  or  unfair  or 
deceptive  acts  or  practices,  the  purpose 
or  effect  of  which  is  to  hinder 
significantly  or  prevent  any 
multichannel  video  programming 
distributor  fe.g.,  a  DBS  provider)  fiom 
providing  satellite  cable  programming 
*  *  •  to  subscribers  or  consumers.**** 
Section  19(c)(2KC)  prohibits  exclusive 
contracts  by  vertically  integrated  cable 
companies  in  non-cabled  areas  »  and 


!*See  USSB  Opposition  to  Petition  for 
Reconsideration  (rf  the  NRTC,  Prograra  Access 
Order.  MM  Doc^  No.  93-26S  at  S  (filed  July  14. 
1993)  (“USSB  has  already  aoterad  into  contracts  for 
many  of  the  programming  services  that  rviil  be 
avaiiabie  on  its  DBS  service,  focluding  contracts  for 
the  cable  programming  services  of  HBO,  Cinaraax, 
Showtima.  The  Move  Channel.  FiiX.  Comedy 
Central.  MTV.  VH-1.  and  Nidulodaon. 
Programming  has  bwn  acquired  fay  USSB  with 
varying  dagraas  a<  exclusivity  to  US^  via«-via 
other  DBS  providan."! 

••See  Program  Access  Order  at  ra,  m 
(“Congresa  has  clearly  placed  a  hlghiw  vatna  on  new 
compatitlva  milry  Him  on  continaetion  of  axdnsiva 
distributhm  pcmhcas  that  tanpada  thia  antry.**) 
ae  Sea  47  U.S.C  629  (eatpharis  added). 

SI  The  NRTC  ia  CQVTMitly  Mslcis^  a  clarification 
of  the  FOC^a  regulation  impleaaentina  this 
prohibition.  Sm  Petition  bt  Boeonaideration  of  the 
NRTC,  Program  Acceas  Ordw.  hM  Docket  No.  tt- 
265  (filed  June  10, 1993).  DbacTv  ie  aappoitiBg  dm 
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Section  19(cM2)(D)  ptobibits  exclusive 
contracts  between  vertically  integrated 
cable  programmera  and  a  cable  t^tmtor 
in  cabled  areas  unleea  the  FOC  finds  that 
they  serve  the  public  interest,  applying 
statutorily  mandated  critmia.** 

V.  The  Proposed  Consent  Decree  is  Not 
in  the  Public  Interest  and  ShouM  be 
Modified 

‘'Antitrust  relief  should  unfetter  a 
market  from  anticompetitive  conduct 
and  ‘pry  open  to  competitimi  a  market 
that  ^  b«ui  cloeed  ^  (Mandants* 
illegal  restraints.'  “  Pdd  Uoior 
Company  r.  United  Shries.  405  U.S.  562, 
578, 579  (1972)  (quoting  Intuitional 
Salt  Co,  V.  Unit^  States,  332  U.S.  392, 
401  (1947)).  Such  relief  should  "break 
up  w  render  impotent  the  monopoly 
power  found  to  be  in  violation  of  the 
Act."  United  States  v.  Grinnell  Carp., 
384  U.S.  563, 577  (1966).  See  also 
United  States  v.  United  Shoe  Machinery 
Co.,  391  U.S.  244, 251  (1968).  Therefore, 
an  antitrust  consent  deoee  ‘^ust  leave 
the  defetKlant  without  the  ability  to 
resume  the  actions  which  constituted 
the  antitrust  violation  in  the  first  place. 
For  these  reastms,  the  decree  should  not 
be  limited  to  past  violations;  it  must 
also  effectively  foreclose  the  possibility 
that  antitrust  violations  will  occur  or 
recur.”  United  States  v.  AT&T,  552  F. 
Supp.  131, 150  (D.D.Q  1982)  affd 
Mankind  v.  United  States,  460  U.S. 
1001  (1983). 

The  proposed  Federal  consent  decree 
does  not  meet  this  test  It  permits  the 
cable  defKidants  to  continue  to  abuse 
their  monopoly  power  to  impede  the 
development  of  the  DBS  industrv 
through  restricting  access  to  vital 
programming.  This  clearly  contravenes 
the  stated  purpose  of  the  United  States 
in  proposing  this  decree  and  to  the 
public  policy  established  by  the  U.S. 
Congress  in  the  1992  Cable  Act. 

A.  The  Consent  Decree  Permits  the 
Cable  Defendants  To  Continue  Their 
Anticompetitive  Behavior  With  Regard 
to  the  DBS  Industry 

At  the  conclusion  of  its  investigation 
into  the  anticompetitive  efforts  to 
restrict  program  access  by  the  cable 
defendants,  the  Justice  Department 
contemporaneously  filed  tne  instant 
lawsuit  and  the  proposed  consent 
decree  to  remedy  "anticompetitive 


NRTCa  pctitkm  to  this  ragaid.  USSB  and  cable 
defendant  Viacem  ara  oppoaiag  Ifaia  petUion  for 
recoaaidaratiim.  See  nota,  tS  aupra;  Vtocom 
Intemattonel  toe.  OppoaMon  to  Pafitioa  far 
Recanxidaattoii.  Program  Accaaa  Order.  MM 
Docket  No.  K-MS  (fitod  faily  14.  ItiS). 

•>47  U.S.C  62S(cX2KC)  and  (cH2)(D). 


effects  of  the  Primestar  ventine."  **  The 
goal  of  the  proposed  Federal  decree  was 
"to  assure  that  Primestar  does  not 
restrain  the  availability  of  programming 
to  multidiannnel  subscriptitm 
televisioa  service  competitors  of  the 
MSO  defendants."  **  However,  as 
described  above,  the  proposed  Federal 
consent  inexplicably  permits  the  cable 
defendants  to  ctmtinue  the  monopolistic 
control  over  access  to  vital  cable 
programming,  thereby  further  impeding 
the  development  of  D^.  This  runs 
contrary  to  the  Justice  Department's 
obligatiott  to  ensure  that  the  proposed 
federal  consent  decree  both  remedies 
past  violations  of  tiie  antitrust  laws  as 
well  as  forecloses  the  possibility  of 
recurrence. 

As  DirecTv/NRTC  and  USSB  will 
provide  the  only  non -cable  owned  high- 
power  DBS  service  in  tiie  foreseeable 
future,  the  proposed  decree  permits  the 
cable  defendants  to  pursue  a  strategy  of 
excluding  a  DBS  competitor  from  access 
to  vital  programming.  Section  IV.D  of 
this  decree  contemplates  that  the  cable 
defendants  will  be  permitted  to  sell  at 
their  choice  an  incomplete  set  of 
different  critical  programming  on  an 
exclusive  basis  to  each  of  USSB  or 
DirecTv/NRTC,  thus  denying  each 
access  to  the  full  menu  of  key 
programming  they  must  have  to  attract 
subscribers.  Hie  cable  defendants 
would  then  fece  only  “hobbled" 
competition  fitim  DBS  competitors. 
Indeed,  USSB  may  have  already 
obtained  acceas  to  premium 
programming — HBO  and  Showtime— on 
an  exclusive  basis.  Without  these  and 
other  widely  viewed  services,  both 
USSB  and  DirecTv/NRTC  will  stand  at 
a  severe  competitive  disadvantage 
relative  to  cable  and  the  ctmsuming 
public  will  ultimately  suffer  the 
consequmces. 

If  the  decree  is  entere4  unmodified, 
consumers  will  be  harmed  in  several 
ways.  If  the  exclusive  arrangements 
which  Section  IV.D  of  the  proposed 
federal  consent  decree  permits  are 
allowed  to  stand,  the  result  will 
probably  be  a  DBS  alternative  to  cable 
that  is  decidedly  less  appealing  and  less 
friendly  to  consumers  ^an  wc^d 
otherwise  be  the  case.  Undw  this 
scenario,  since  eadt  IffiS  operator 
would  have  exclusive  rights  to  only 
certain  cable  programming  swvices 
offered  to  it  by  the  cable-owned 

Eromammers,  a  potential  DBS  customer 
kely  would  have  to  subscribe  to  both 


•s  Uzated  Statm  v.  PrimastarPaitam,  LF.,  N& 
93-aV-aS13.Coraptoi>tvvtoip«ctSlHraent58FR 
at  SUMS  (kina  23,  ISM)  (“CiiiiqMtitiTatoipact 
Statemaat"). 

Mfoid. 
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DirecTv/NRTC  and  USSB  to  derive  a 
competitive  service  to  one  offered  by  the 
local  cable  operator.  MMDS  operator  or 
others  able  to  provide  the  full 
multichannel  benefits.  That  would 
mean  most  customers  would  probably 
be  precluded  horn  one-stop  shopping. 
They  would  have  to  deal  with  two  DBS 
providers,  two  billing  entities,  and  two 
customer  service  centers.ss  The  net 
effect  would  be  to  create  customer 
confusion  in  a  new  marketplace.  The 
pricing  of  the  programming  to  either 
USSB  or  DirecTv  without  competition 
between  the  two  could  be  managed  by 
the  programmer  to  the  detriment  of  the 
consumer.  These  factors  combine  to 
weaken  materially  DBS  as  a  competitive 
technology  to  cable.  To  require  a 
particularly  promising  industry  segment 
to  suffer  such  artificial  disadvantage, 
without  rational  justification,  is  contrary 
to  the  public  interest.  The  end  result 
will  be  higher  prices  and  reduced 
program  diversity  for  customers. 

B.  The  Proposed  Decree  Is  Inconsistent 
With  the  Market  Structure  Mandated  by 
Congress  in  the  1992  Cable  Act 

The  scheme  permitted  by  the 
proposed  federal  consent  decree  sets  up 
on  a  potential  conflict  Math 
Congressional  and  FCC  action 
implementing  the  1992  Cable  Act.  By 
permitting  exclusive  arrangements 
between  vertically  integrated 
programmers  and  one  DBS  provider,  the 
proposed  consent  decree  appears  to 
violate  the  Act’s  general  prohibition  as 
well  as  contravene  the  prohibitions 
regarding  exclusive  contracts  by 
permitting  such  programmers  to 
preclude  completely  another  DBS 
provider  from  offering  the  programming 
to  its  subscribers.**  Moreover.  Section 
IV.D.  of  the  proposed  consent  decree 
appears  to  run  afoul  of  the  non-price 
discrimination  provisions  of  Section 
19(c)(2KB)  of  the  1992  Cable  Act 
because  it  condones  a  refusal  to  sell  “to 
a  particular  distributor  when  the  vendor 
has  sold  its  programming  to  that 
distributor’s  competitor.”  ** 


zsln  addition.  DirecTV  understands  that  the 
exclusive  arrangements  reached  between  USSB  and 
Viacom  and  Time  Warner  may  be  at  rates 
significantly  higher  than  those  prices  which 
comparable  cable  providers  must  pay  and  far  higher 
than  the  non-discriminatory  prices  envisioned  by 
the  1992  Cable  Act.  Because  this  is  the  case, 
consumers  nvould  presiunably  be  forced  to  pay 
artificially  high  prices  for  sudi  programming 
delivered  by  DBS. 

2*  See  discussion  in  supra  at  11. 
sr  See  Program  Acceu  Order  at  $4. 1116.  The 
FCC  construes  non-price  discrimination  as  falling 
within  Section  19(c)  of  the  Act  Id.  The  FCC  has 
used  the  example  at  a  vertically  integrated  cable 
programming  supplier's  "unreasonable  refusal  to 
sell"  programming  "to  a  class  of  distributors,  or 
refusing  to  initiate  discussions  with  a  particular 


Congress  has  established  a  clear 
public  policy  for  the  reflation  of  this 
industry  in  the  1992  Cwle  Act.  ’The 
Justice  Department  claims  that  passage 
of  the  1992  Cable  Act  provides 
"additional  assurances  that  access  to 
programming  will  not  be  unreasonably 
restricted  by  the  defendants  and  others 
in  the  cable  television  industry:*’  *■ 
However,  it  is  not  in  the  public  interest 
for  this  antitrust  consent  decree  to  be 
used  to  codify  a  set  of  rules  for  this 
industry  which  not  only  fails  to  protect 
competition  as  fullv  as  the  regulatory 
scheme  established  by  the  Congress  and 
the  FCC,  but  at  its  core  contains  a 
presumption  that  is  contrary  to  that 
regulatory  scheme.  By  creating  this 
parallel  but  inconsistent  regime,  the 
proposed  consent  decree  will  sow 
confusion  about  which  cable  industry 
practices  are  impermissible  and  will 
weaken  Congressional  and  FCC  efforts 
to  combat  this  problem,  all  to  the 
detriment  of  competitors  to  cable  and 
the  cohsuming  public. 

C.  The  States'  Proposed  Consent 
Decrees  Contain  Profoundly 
Anticompetitive  Flaws 

Moreover,  the  Justice  Department 
wrongly  relies  upon  the  proposed 
consent  decrees  filed  by  the  States’ 
Attorneys  General  in  the  parallel  case  ** 
to  provide  “additional  assurance”  of 
access  to  programming.**  The  States’ 
proposed  consent  decrees  are  so  grossly 
riddled  with  exceptions  and  exclusions 
that  they  are  invidiously 
anticompetitive  in  their  efrects  on  all 
segments  of  the  multichannel  video 
marketplace.** 

'The  States’  proposed  consent  decrees 
single  out  the  high-power  DBS  industry 
with  laser-like  precision  to  enshrine  a 
market  allocation  scheme  which  allows 
the  cable  defendants  to  carve  up  the 
DBS  market  between  themselves  and 
one  DBS  provider  using  exclusive 
contracts  to  block  access  to 
programming  by  other  DBS  competitors. 
Moreover,  the  States’  decrees  permit  the 
cable  defendants  to  charge  substantially 
higher  than  cable  rates  to  a  DBS 
competitor. 


distributor  when  the  vendor  has  sold  its 
programming  to  the  distributor's  competitor."  Id. 
(emphasia  added).  Courti  generally  ahow  great 
deference  to  the  interpretation  givm  a  statute  by  the 
agency  charged  with  its  administration,  particularly 
when  the  agency  construction  was  rendered 
contemporaneously  with  the  statutes’  passage. 

Udall  v.  Tollman,  380  U.S.  1, 16  (1965). 
as  Competitive  Impact  Statement  56  FR  at  33,950. 
as  The  States'  Attorneys  General  filed  three 
separate  decrees;  the  Primestar  Decree,  the  Viacom 
Decree,  and  the  Liberty  Media  Agreement 

30  Competitive  Impact  Statement,  56  FR  at  33,950. 

31  Sea  Appendix  A  for  further  discussion  of  the  . 
fatal  flarvs  contained  in  the  States’  proposed 
consent  decrees. 


These  practices  are  in  direct 
contravention  to  the  stated  purpose  of 
the  state  and  federal  investigation  into 
the  formation  of  the  Primestar  Partners 
and  the  conclusions  which  were 
reached.  It  is  clear  that  the  Justice 
Department’s  reliance  upon  the  States’ 
proposed  consent  decrees  as  a 
supplement  to  the  remedies  contained 
in  the  proposed  federal  decree  is 
entirely  misplaced. 

D.  The  Proposed  Decree  Should  Be 
Modified  To  Eliminate  the  Possibility  of 
any  Persuasive  or  Precedential  Effect  on 
Other  Proceedings  in  Other  Forums 

One  additional  significant  danger  that 
could  result  from  the  decree  being 
entered  without  modification  is  that  the 
cable  defendants  would  argue  in  other 
forums  that  the  decree  reflects  the  views 
of  the  Justice  Department  and  the  Court 
on  the  appropriate  structure  of  the 
multichannel  video  programming 
distribution  market  and  competition 
principles.  This  is  not  a  mere 
hypothetical  issue.  Indeed,  USSB  is 
currently  citing  with  impunity  the 
consent  decrees  filed  by  the  States’ 
Attorneys  funeral  for  just  such  a 
proposition.**  The  FCC  is  in  the  midst 
of  considering  reconsideration  petitions 
in  its  Program  Access  proceedings  and 
thus  the  precise  scope  and  operation  of 
the  rules  are  not  yet  finalized. 

Moreover,  even  after  the  proceedings 
have  been  completed,  certain  crucial 
aspects  of  the  rules  with  respect  to 
exclusionary  practices  may  call  for  an 
evaluation  of  a  particular  cable  MSO’s 
program  access  obligation  under  an 
antitrust  standard.**  A  high-power  DBS 
provider  seeking  to  enforce  its  rights 
could  be  faced  with  a  claim  by  the  cable 
industry  that  the  DBS  industry  structure 
sanctioned  by  the  decree  is  dispositive. 

Accordingly,  the  Justice  Department 
should  clarify  that  the  proposed  consent 


32  See,  USSB  Opposition  to  Petition  for 
Reconsideration  of  the  NRTC,  Program  Access 
Order.  MM  Docket  No.  92-265  at  9  (filed  July  14, 
1993)  ("It  should  be  noted  that  the  propo^ 
antitrust  consent  decree  in  the  pending  Primestar 
Partners  suit  brou^t  by  40  states  against  Primestar 
Partners, ,  L.P.  and  19  other  defendimts  recognizes 
that  high-power  DBS  providers  at  101*  orbital 
position  may  enter  into  exclusive  contracts  with 
cable  program  providers.  It  is  unlikely  that  40  states 
would  have  agreed  to  the  provisions  that  recognize 
such  exclusive  contracts  if  there  was  any  question 
as  to  whether  the  Cable  Act  prohibited  sudi 
exdusive  arrangements.’’) 

33  For  example,  with  regard  to  its  rules  on  non¬ 
price  discrimination,  the  FCC  stated;  "Our 
implementation  of  the  non-price  discrimination 
aspects  of  Section  628(c)  concerning  unreasonable 
reksals  to  sell  or  similar  exdusionary  practices  will 
draw  upon  certain  antitrust  precedents  to  define 
‘unreasonable’  as  uvell  as  other  illegal  prindplas, 
and  will  be  addressed  individually  through  the 
enforcement  process."  Program  Access  Order  at  16, 
141. 
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decree  does  not  reflect  the  Department’s 
views  concerning  the  program  access 
obligations  of  the  cable  defendants 
under  any  other  legal  authority. 

VI.  Conclusion 

Section  IV.D  is  inconsistent  with  the 
Justice  Department’s  stated  goal  in 
proposing  this  consent  decree.  This 
provision  will  permit  the  cable 
defendants  to  continue  to  exercise  their 
market  power  over  access  to 
programming  to  impede  the 
development  of  the  DBS  industry.  The 
resulting  reduced  level  of  competition 
in  the  multichannel  video  programming 
distribution  marketplace  will  mean 
fewer  programming  choices  and  higher 
prices  for  consumers.  The  inclusion  of 
Section  IV.D  as  currently  drafted 
ensures  that  the  proposed  consent 
decree  will  be  unable  to  meet  its  public 
interest  obligation.  Therefore,  the 
proposed  consent  decree  should  be 
modified  to  eliminate  the  clause 
beginning  with  word  ’’provided”  and 
the  parenthetical  information  from 
Section  IV.D. 

Respectfully  submitted,  , 

Harry  C  McPherson,  Lawrence  R.  Sidman, 
Kathy  D.  Smith,  Verner,  Liipfert,  Bernhard, 
McPherson  ft  Hand,  Chartered, 
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Gary  R.  Frink, 
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I.  Preliminary  Statement 

This  case  arises  from  the  cable 
industry’s  monopolization  of  the 
multichannel  video  distribution  market. 
By  engaging  in  widespread  unfair  and 
discriminatory  practices  against 
emerging  Multichaimel  Video 
Programming  Distributors  ("MVPDs")  i 
the  cable  industry  has  denied  to 
consumers  the  benefits  of  competition 


>  MVPDs  are  entities  “engaged  in  the  business  of 
making  available  for  purchase,  by  subscribers  or 
customers,  multiple  channMs  of  video 
programming.”  In  the  Matter  of  Implementation  of 
Sections  12  and  19  of  the  Cable  Television 
Consumer  Protection  and  Competitiem  Act  of  1992, 
Development  of  Competition  and  Diversity  in  Video 
Programming  Distribution  and  Carriage,  First 
Report  and  (>deir,  MM  Docket  No.  92-263  (released 
April  30, 1993),  at  3,  f  6  0.3  (“Program  Access 
Order.”).  For  the  convenience  of  the  Court,  the  full 
text  of  the  Program  Access  Order  appears  at 
Appendix  1. 
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and  the  ability  to  receive  a  wide  variety 
of  programming  from  diverse  sources. 

On  jime  9. 1993.  forty  States  and  the 
Justice  Department  filed  proposed 
consent  decrees  (the  “Deoees")  >  in  this 
Court  to  settle  antitrust  lawsuits  whldi 
sought  to  “enjoin,  restrain  and  remedy 
monopolistic  and  anticompetitive 
conduct”  within  the  multichannel  video 
distribution  industry.’  The  lawsuits 
arise  frem  an  antitrust  investigation  into 
the  formation  of  Primestar  Partners,  L.P. 
(“Primestar”),  a  medium>power  direct 
broadcast  satellite  (“DBS”) 
multichannel  pay  television  service  « 
founded  by  seven  of  the  nation’s  ten 
largest  cable  system  operators,  also 
known  as  multiple  system  operators 
(“MSOs”). 

Some  of  these  cable  MSOs  possess 
substantial  ownership  interests  in  the 
leading  suppliers  of  video  programming, 
such  as  HBO,  Showtime,  Qnemax  and 
MTV.  Both  the  States  and  the  United 
States  alleged,  inter  alia,  that  Primestar 
and  its  cable  owners  conspired  to  delay, 
hinder  and  preempfentry  by  other  fiiru 
into  the  multichannel  video  distribution 
market  by  restricting  access  to  the 
programming  that  certain  of  these 
defendants  control.  Thus,  the  States' 
Complaint  alleges  that  the  MSO 
defendants  “monopolized,  attempted  to 
monopolize,  combined  and  conspired  to 
monopolize  and  restrain  trade  in  the 
delivery  of  multichannel  subscription 
television  programming  to  consumers.” 
Complaint  at  f  1.’  The  Complaint 
alleges  that  they  designed  and 


2  Throe  Deaees  were  filed  in  die  actions  brought 
by  the  States:  (1)  The  Primestar  Decree;  (2)  the 
Viacom  Decree;  and  (3)  the  Liberty  Media  Decree. 
The  Liberty  Media  Decree  is  actually  styled  as  an 
“Agreefflent”  It  is  unclear  whether  it  hu  been  or 
will  be  submitted  to  this  Court  In  any  event  it  is 
an  integral  part  of  the  settlement  “package"  and  its 
contents  are  highly  relevant  The  operation  of  the 
three  Decrees  is  explained  in  more  detail  below. 

s  Stofe  of  New  York  v.  Primestar  Patti}ers,  LP.  et 
a}.,  Compiaint,  93  Qv.  No.  386S  (S.D.N.Y.  Junes, 
1993),  at  1 1. 

*  Medium-power  DBS  service  utilizes  a  medium- 
power  satellite,  which  can  transmit  to  a  dish 
between  2.5-9  feet  in  diameter  and  can  be  installed 
more  cheaply  than  larger  television  receive-only 
("TVRO")  dishes.  Medium  power  DBS  was  seen  as « 
a  potential  advance  over  lower  power  TVRO  service 
in  terms  of  being  more  competitive  with  cable. 
Primestar  is  presently  the  only  operating  medium- 
power  DBS  service.  See  Vnit^  States  v.  Primestar 
Partners,  LP.  et  a!..  No.  93-Civ-3913,  Competitive 
Impact  Statement.  58  Fed.  Reg.  33,948  (Jtme  23, 
1993),  ("Competitive  Impact  Statement"). 

t  The  suit  alleges  that  cable  companies  exercised 
their  monopoly  povror  to  deny  alternative  MVTOs 
access  to  programming  outright  or  made  it 
available  only  at  discitininatory  prices.  Complaint 
at  11 40, 43-44, 90.  The  suit  fiutber  alleges  that  the 
cable  defendants  formed  the  Primestar  partnership, 
bought  rights  to  a  communicatioiu  satellite,  and  set 
up  a  sham  DBS  system  in  an  effort  to  “suppress  and 
eliminate  DBS  competition  in  die  delivmy  of 
multichannel  subscription  television 
programming,”  Complaint  at  1 92. 


structured  their  DBS  venture  in  order  to 
reduce  the  potential  for  direct 
competition  %vith  the  defendant  MSOs’ 
cable  systems  and  undermine  the  ability 
of  any  cable  competitive  DBS  service  to 
develop.”® 

Pursuant  to  an  Order  dated  June  17, 
1993,  this  Court  granted  amici  curiae 
leave  to  object  to  the  proposed  consent 
judgments.  DirecTv,  foe.  (“DirecTv”),^ 
the  National  Rural  Telecommunications 
Cooperative  (“NRTC”)®  the  Consumer 
Federation  of  America  (“CFA”)  ■  and 
the  Televisica  Vieviers  of  America,  foe. 
("TVA”)  10  have  Joined  in  objecting  to 
the  proposed  Decrees.  All  amici  curiae 
herein  have  a  direct  interest  in 
furthering  both  competition  and 
consumer  protection  in  the 
multichannel  video  distribution 
industry. 

The  tlWrees  should  be  rejected,  or 
their  approval  conditioned  on  their 


•  Complaint  at  1 98. 

2  DirocTv  will  launch,  in  December  of  this  year, 
the  first  high-powered  U.S.  DBS  satellite,  and 
shortly  thereafter  urill  introduce  to  American 
consumers  the  first  truly  competitive  service  to 
cable  television.  As  a  high-power  DBS  provider, 
DirecTv  will  provide  approximately  one  hundred 
and  fifty  channels  of  h^  quality  subscription  and 
pay-per-view  video  programming  to  the  public. 

■  NRTC  is  a  non-profit  corporation,  owned  and 
controlled  by  921  rural  elecMc  cooperatives  and 
231  rural  telephone  systems  located  tiiroughout  49 
states.  Through  the  use  of  satellite  distribution 
technology,  NRTC  is  committed  to  extending  the 
benefits  of  information,  education  and 
entertainment  programming  to  rural  America  on  an 
affordable  basis.  On  April  10, 1992,  NRTC  signed 
a  DBS  Distribution  Agroemant  with  HCG  to  provide 
DBS  services  to  rural  subscribers  across  the  country. 
Under  the  DBS  Distribution  Agreement,  HCG 
provides  NRTC,  its  members  and  affiliated 
companies  the  satellite  capacity  and  other 
necessary  services  to  market  and  distribute  20 
channels  of  popular  cable  programming  services  to 
rural  households  equipped  with  18"  DBS  receiving 
antennas.  Most  of  the  programming  services  to  be 
offered  are  owned  or  controlled  by  cable 
companies. 

•CFA  is  the  nation’s  largest  consumer  advocacy 
group,  composed  of  more  than  240  state  and  local 
affiliates  representing  consumer,  senior  citizen, 
low-income,  labor,  farm,  public  power,  and 
cooperative  organizations,  with  more  dian  50 
million  individual  members.  CFA  was  the  lead 
representative  of  the  public  in  the  legislative 
deliberations  that  led  to  the  1992  CaUe  Act.  The 
millions  of  television  viewers  and  cable  consumers 
who  constitute  CFA’s  affiliates'  members  have  a 
“paramount"  First  Amendment  right  to  receive  a 
variety  of  information  from  diverse  sources.  Bed 
Lion  Broadcasting  v.  FCC,  399  U.S.  387,  390  (1969), 
and  have  been  imdeniably  lllhned  by  tM  power 
that  the  cable  industry  has  acquired  and  historically 
exercised  to  dominate  the  MVPD  marketplace.  CFA 
is  therefore  critically  concerned  with  the 
anticompetitive  and  anti-consumer  effects  of  the 
proposed  Decrees  on  the  public  interesL 

reWith  members  In  19  states  and  die  District  of 
Columbia,  Television  Viewers  of  America  is  a 
grassroots.  non-profiL  public  interest  consumer 
organization  devoted,  inter  aJia,  to  competition  in 
multi-channel  television  delivery.  Founded  in  1991. 
TVA  was  active  in  the  legislativa  struggle  which 
resulted  in  the  Cable  Televisiaa  Cansumer 
Protection  and  Competition  Act  of  1992. 


modification,  for  two  roasons.  First, 
although  the  Decrees  are  a  significant 
part  of  the  government’s  efforts  to 
structure  the  MVPD  industry,  they 
neither  benefit  consumers  nor  protect 
competition.  The  Decrees  compromise 
the  MSO  defendants’  purported 
obligations  to  provide  fair,  reasonable 
and  nondiscriminatory  access  to 
programming  with  a  host  of  exceptions 
that  benefit  and  entrench  the  MSOs.  The 
advantages  thus  conferred  on  the  MSOs 
will  make  it  very  difficult  for  any  MVPD 
to  compete  with  them.  Second,  foe 
Decrees  undercut  foe  pro-competitive 
policies  of  foe  government’s  companion 
effort  to  structure  foe  MVPD  industry, 
foe  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992, 
Public  Law  102-385, 102d  Cong.,  106 
Stat.  1460  (Oct.  5, 1992)  (foe  “Act”). 

The  Decrees  provide  for  far  less 
competition  than  mandated  by  foe  Act, 
and  position  foe  cable  industry  to  argue 
that  foe  Act’s  competition  requirements 
can  and  should  be  construed  in 
accordance  with  foe  narrow  provisions 
of  foe  Decrees.  It  is  not  in  foe  public 
interest  for  antitrust  decrees  to  be  used 
to  structure  an  industry 
anticompetitively,  particularly  if  they 
would  impose  a  sterna  that 
contravenes  foe  pro-competitive 
statutory  and  re^atory  structure  that 
governs  foe  industry. 

n.  The  Court’s  Power  To  Reject  foe 
Proposed  Consent  Decrees,  or  To 
Require  Modification  as  a  Condition  of 
Approval,  if  They  Fail  To  Serve  foe 
Public  Interest 

The  antitrust  actions  from  which  foe 
Decrees  arise  were  brought  by  foe  State 
Attorneys  General  as  parens  patriae 
pursuant  to  foe  Clayton  Act  See 
Complaint  11 2. 6.  As  such,  they  cannot 
be  settled  “without  foe  approval  of  foe 
court.”  15  U.S.C.5 15c(c).»» 

In  reviewing  a  propos^  settlement  of  ' 
a  parens  patriae  action,  courts  examine 
foe  proposed  decrees  to  ensure  that  they 
are  “fair,  reasonable  and  adequate.”  is 
This  inquiry  involves  foe  court  in 
reviewing  whether  foe  proposed 
settlement  “violates  public  poUcy,” 
Panasonic,  1989-1  T^de  Cas.  (COi) 

1  68,613,  at  61,244  (citing  Doj/y/ea 
Cooperative,  547  F.  Supp.  at  307-08), 


»  Section  ISc's  requirement  of  court  approval 
appliei  to  actiona  for  injunctive  rriief  oe  well  aa  to 
damage  actiona.  See  In  re  Montgomery  County  Real 
Estate  Antitrust  Utigption,  492  P.  Supp.  94. 97-60 
P.  MD.  1978). 

i*See  States  of  New  York  and  Maryland,  etai.e. 
Nintendo  of  America,  btc.,  779  F.  Supp.  876, 680 
(S.D.N.Y.  lOOlh  Ai  le  Patmsonic  Consumer 
Electronics  Products  Antitrust  Litigation,  1969-1 
Trade  Caa.  (CCH)  1 68,613.  at  61,243  (S.DJ4.Y. 
1989);  State  of  New  York  v.  Daiiylea  Cooperative, 
btc.,  547  P.  Supp.  306, 307-06  (SILKY.  1962). 


60696 


Federal  Register  /  Vol.  58,  No.  220  /  Wednesday,  November  17,  1993  /  Notices 


j.e.,  whether  the  public  interest  in 
competition  has  been  addressed  fairly 
and  adequately  by  the  proposed 
settlement,  and  whether  competition 
may  be  adversely  affected  by  the 
setUement.  See  e.g.,  Dairylea 
Cooperative,  547  F.  Supp.  at  307-08;  see 
also  Montgomery  County  Real  Estate 
Antitrust  Utigation,  83  F.R.D.  at  315.13 
If  the  interests  of  the  public  are  not 
served  by  the  terms  of  the  settlement, 
the  Court  may  exercise  its  discretion  to 
reject  or  to  approve  the  proposed 
decrees  conditionally  subje^  to  certain 
modifications.i4 

m.  The  MVPD  and  DBS  Industries,  the 
Program  Access  Provisions  iff  the  Cable 
Act  and  an  Overview  of  the  Proposed 
Decrees 

A.  The  MVPD  and  DBS  Industries 

MVPDs  are  entities  "engaged  in  the 
business  of  making  available  for 
purchase,  by  subscribers  or  customers, 
multiple  channels  of  video 
programming."  is  Cable  television 
operators,  who  transmit  programming 
via  wires  directly  to  the  home,  have 
been  the  predominant  type  of  MVPD.  As 
Congress  found  in  passing  the  Act: 

There  has  been  a  substantid  increase  in  the 
penetration  of  cable  television  systems  over 
the  past  decade.  Nearly  56,000,000 
households,  over  69  percent  of  the 
households  with  televisions,  subscribe  to 
cable  television,  and  this  percentage  is 
almost  certain  to  increase.  As  a  result  of  this 
powth,  the  cable  television  industry  has 
become  a  dominant  nationwide  medium.ia 
Similarly,  the  Complaint  points  out  that 
cable  has  replaced  over-the-air 
broadcasting  as  "the  nation’s  major 
television  distribution  medium,"  and 
notes  that  "approximately  3,660,000 
households  subscribe  to  a  cable  service" 
in  New  York.  Complaint  at  1 33. 


The  Court's  public  policy  Inquiry  is 
particulariy  important  where,  as  hare,  the  interests 
affected  by  die  proposed  decrees  "are  far  broader 
than  those  irf  die  particular  parties  in  a  particular 
lawsuit"  Patterson  v.  Newspap»  and  Mail 
Deliverers'  Union,  384  F.  Supp.  58S,  588  (S.D.N.Y. 
1974).  In  such  cases,  udiere  signidcant  public 
interests  are  at  stake,  die  Court  must  "determine 
wbatber  the  decree  adequately  protects  the  public 
intwest  and  is  in  accord  with  the  dictates  of 
Congress."  United  States  v.  Hooker  Chemical  and 
Plastics  Cotp„  607  F.  Supp.  1052, 1057  (D.C.N.Y. 
1985);  see  United  States  e.  Ketchikan  Pulp  Co.,  430 
F.  Supp.  83, 80  (D.  Alaska  1977)  (same,  where 
"court  is  asked  to  rater  a  (udgment  vrhich  clearly 
will  have  an  effect  on  the  public”). 

>4  Sea,  ej.,  Dairylea  Cooperative,  547  F.  Supp.  at 
307-08;  see  also  United  States  e.  GTE  Carp.,  603 
F.  Supp.  730, 753  pj).c  1984);  United  States  v. 
American  Telephotte  and  Telegraph  Co.,  552  F. 
Supp.  131, 216  PJ).C  1982);  Urdted  States  v. 
Associated  Milk  Producers,  btc.,  394  F.  Supp.  29, 
40  (WJ).  Mo.  1975). 

IS  Program  Access  Order  si  3, 1 0  n.3. 

|•TheActS2(aK3). 


Congress  has  expressly  sought  to 
encourage  competition  to  cable, 
particularly  herause  cable  service  is 
typirally  provided  by  only  one  operator 
in  each  local  community. *7  Congress 
was  concerned  by  rising  cable  rates, 
poor  customer  service  and  the  general 
implications  for  "the  flow  of  news, 
information  and  entertainment  to  ^e 
American  people"  arising  from  cable’s 
market  power.  It  recognized  the  public 
importance  of  encoura^g  emerging 
MWD  competitors  to  ^le,  because 
"Iflair  competition  in  the  delivery  of 
television  programming  should  foster 
the  greatest  pMsible  choice  of 
programming  and  should  result  in  lower 
prices  for  consumers."**  Thus,  a 
principal  purpose  of  the  legislation  was 
to  promote  K^^Ds  using  "alternative 
and  new  technologies.’’^  Such 
alternative  distribution  media  include: 
Multichaimel  Multipoint  Distribution 
Service  ("MMDS”  or  "Wireless  Cable"), 
Satellite  Master  Anteima  Television 
systems  ("SMATV”),  Television 
Receive-^ly  ("TVRO”)  satellite 
programming  services  >*  and  DBS.** 
These  alternative  distribution  media  are 
in  their  commercial  infsncy.  Each  has 
its  distinct  characteristics  which  offer 
consumers  a  choice,  but  as  yet  remain 
untested  in  the  mass  market  Without 
access  to  programming,  however,  none 
of  the  MWD  competitors  to  cable  using 
these  new  media  will  emerge  as  a  strong 
and  robust  challenger. 

Of  all  of  the  emerging  MVPD 
ahematives  technologies,  high-power 
DBS  has  long  been  recogniz^  as 
perhaps  the  most  formidable  nationwide 
potential  medium  capable  of  competing 
with  cable  television.*^  High-power 


II  Sm  id.  at  (aX2). 

|•HouM  CominittM  on  Energy  and  Commwce, 
H.R.  Rep.  No.  102-268, 102d  Cong.,  2d  Sess.  (1992) 
("Houm  Report")  at  2a 
!•  Act  §  2(a)  RR.  Rep.  No.  102-862,  Houm 
Comm,  on  Energy  a  Commerce,  102d  Cong.,  2d 
Sesa.  (1992)  ("Confmoce  Report”),  at  53;  Me  Act, 

S  2(aK6)  ("Tliera  U  a  fubetantial  governmental  and 
First  Amradmrat  interest  in  promoting  a  diversity 
of  views  through  multiple  technology  media."); 

S  2(bXl)  (stating  that  it  is  the  policy  of  Congress  to 
"promote  the  availability  to  the  public  of  a  diversity 
ci  viewrs  through  cable  television  and  other 
distribution  media”). 
wHouM  Report  at  27. 

SI  Currently,  using  C-band  technology,  NRTC  and 
its  members  provide  va^ous  packages  of  Htellite- 
delivered  programming,  calM  “Rmal  TV*,’’  to 
more  than  70,000  TVRO  subscribers.  C-band 
technology  requires  the  um  of  six  to  twelve  foot 
receiving  antennas. 

*s  See  Competitive  Impact  Statement  at  33,948  for 
a  description  of  theM  MVPD  services;  see  alM  1990 
Cable  Report,  5  FOC  Red  4982, 5013  (1990). 

s*  Sm  Competitive  Impact  Statement  at  33948 
(observing  that  becauM  "  of  its  small  dish  size  and 
lower  Irutalladra  cost,  high-power  DBS  is 
coruidered  to  be  a  potratid  emnpetitive  threat  to 
cable”);  Houm  Rep^  at  44  (citing  RAND  Study 
below  and  agreeing  that  "dinring  me  1990’s,  hi^- 


DBS  service  involves  the  provision  of 
multichannel  video  progimnming 
service  to  "dinner  plate’’-size  home 
dishes  approximately  eighteen  inches  in 
diameter,  via  satellites  operating  at 
high-power  levels  in  the  higher 
fir^uency  direct  broadcast  portion  of 
the  Ku  Band.*4 

DirecTv  and  Hughes  Communications 
Galaxy,  Inc.  ("HCG")  are  sister 
subsidiaries  of  Hughes 
Communications,  Inc.  ("HQ").  HCG  has 
been  licensed  by  the  Federal 
Communications  Commission  ("FCC”) 
to  provide  high-power  DBS  service.** 

DirecTv  is  the  DBS  operating, 
customer  service  and  programming 
acquisition  arm  of  the  HC3  family.  HRTC 
has  entered  into  a  DBS  Distribution 
Agreement  with  HOG  to  provide 
services  to  rural  subscribers  across  the 
country.*# 

Following  the  launch  of  the  first  high- 
power  DBS  satellite  sdieduled  for 
December  1993,  DirecTv  will  initiate  the 
first  such  DBS  service  in  the  United 
States  in  early  1994,  operating  from  an 
FCC-assigned  orbital  location  of  101**. 
With  its  foil  complement  of  satellites  in 
orbit.  DirecTv  will  have  the  technology 
to  provide  more  than  150  channels  of 
video  programming  directly  to 
household  throu^out  the  United 
States.  NRTC  will  market  and  distribute 
approximately  20  channels  of  video 
programming  to  rural  households. 

/mother  separate  DBS  provider, 
United  States  Satellite  Broadcasting 
Company,  Inc.  ("USSB"),  will  also  begin 
operation  of  a  high-power  DBS  system 
finm  the  101”  orbital  position  in  1994, 
utilizing  a  five-transponder  "payload" 
located  on  the  first  of  HCG’s  two 
satellites  to  be  co-located  at  101”.** 
USSB  will  thus  have  the  technological 
capability  to  offer  approximately  30 


powered  IfflS  systems  have  greater  potential  for 
widespread  competition  with  cable  systems  than  do 
other  multichannel  video  alternatives”);  Leland 
Johnson  and  Deborah  R.  Castleman,  Dir^ 
Broadcoast  Satdlites:  A  Competitive  Alternative  to 
Cable  Television,  R-4047-^4F/RL  (Rand  1991),  at 
78  (concluding  that  widespread  competition  to 
cable  is  most  lik^  to  crane  frran  hi^-power  DBS) 
(included  as  Appendix  2). 

*4  See  Competitive  Impact  Statement  at  33,948. 

3*  See  United  States  Satellite  Broadcasting  Co. 
and  Hughes  Communications  Galaxy,  Inc,  7  FCC 
Red  7247  (1992). 

>•  See  supra  note  8. 

SI  Rather  than  constructing  and  launching  its  own 
Mtellite,  USSB  entered  into  an  agreement  %vith  HOG 
to  purcluue  a  payload  of  5  transponders  on  one  of 
the  HCG  satdUtee  to  be  located  at  101*.  USSB  trill 
retain  foil  operational  control  over  its  transponders, 
and  will  have  sole  discretion  as  to  the  content  of 
programming  transmitted  over  thoM  five 
transponders.  See  United  Satellite  Broadcasting  Co. 
and  Hughes  Communications  Galaxy,  Inc,  7  F& 
Red.  at  7249.  Thus,  although  operating  from  the 
same  Mtellite,  DirecTv  and  USSB  are  direct 
competitors. 
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channels  of  video  programming  to 
consumers.  Although  a  number  of  other 
applications  to  operate  DBS  satellites 
have  been  granted  by  the  FIX,  only 
DirecTv  and  USSB  are  licensed  to 
provide  operational  high-power  DBS 
service  in  this  decade.  Thus,  for  the 
period  of  time  encompassed  by  the 
Decrees,  the  developing  high-power 
DBS  industry  will  consist  of  a  universe 
of  two  licensees,  with  DirecTv 
possessing  the  greater  amount  of 
channel  capacity.*# 

Although  high-power  DBS  may  be  the 
most  promising  nationwide  potential 
technological  competitor  to  cable 
television,  technological  capability  is 
meaningless  without  the  ability  to 
obtain  and  offer  quality  programming  to 
subscribers.  Thus,  in  1990  the  FXX 
observed  that  DBS  "could  become  a 
strong  competitor  [to  cable]  by  the  mid- 
1990s  if.*.*.  DBS  can  obtain  reasonable 
access  to  programming."  *«  Similarly, 
the  Complaint  acknowledges: 

Programming  is  the  lifeblood  of  the 
multichannel  subscription  television 
industry.  A  comp>etitor  to  cable  television 
must  be  able  to  offer  a  substantial  number  of 
programming  options  to  consumers.  Beyond 
mere  possession  of  programming,  a 
competitor  must  have  the  ability  to  deliver 
particular  programming  which  consumers 
have  come  to  associate  with  multichannel 
subscription  television  (e.g.,  CNN,  ESPN, 
MTV,  HBO,  Nickelodeon,  Showtime, 
Cinemax,  The  Disney  Channel,  TNT  and 
USA).3o 

In  this  regard,  most  “marquee” 
multichannel  subscription  programming 
is  supplied  by  companies  that  are 
vertically  integrated  with  cable  MSOs.** 


While  high-power  DBS  is  commercially 
attractive,  there  are  only  two  orbital  locations  other 
than  101°  that  can  offer  optimum  coverage  of  the 
entire  continental  United  States.  Moreover,  the 
capital  commitment  required  to  construct  launch 
and  operate  a  DBS  satellite  is  quite  extensive.  These 
factors  principally  account  for  the  limited  number 
of  competitors  in  this  segment  of  the  MVPD 
industry. 

19  1990  Cable  Report  at  5020  (emphasis  supplied). 

3oComplaint  at  1  42;  see  also  138  Cong.  Rec. 
H6S33  (daily  ed.  luly  23, 1992)  (remaiks  of  Rep. 
Tauzin)  ("It  will  do  us  little  good  to  hope  in  vail 
for  the  advent  of  a  DBS,  direct  broadcast  satellite, 
industry  or  for  the  expansion  of  wireless  cable  in 
America  as  competition  to  [the  cable)  monopoly  if 
none  of  it  can  get  programming.  Programming  is  the 
key.”). 

The  House  Report  notes  that,  according  to  the 
National  Cable  Television  Association  ("NCTA"), 

39  of  the  68  nationally  delivered  cable  networks 
have  some  ownership  affiliation  with  cable 
operators.  House  Report  at  41.  Two  MSO 
defendants  in  this  proceeding,  for  example.  Time 
Warner  and  Viacom,  supply  such  “showcase” 
services  as  Home  Box  Office.  Cinemax,  Showtime, 
The  Movie  Channel,  MTV,  Nickelodeon,  Comedy 
Channel,  Entertainment  Television,  among  others. 
Competitive  Impact  Statement  at  33,948;  see 
Complaint  at  1 44.  TCI,  the  nation's  largest  MSO, 
owned  financial  interests  in  American  Movie 
Classics,  the  Discovery  Channel,  QVC  Networks, 


Historically,  these  vertically  integrated 
programmers  have  been  either  flatly 
unwilling  to  deal  with  alternative 
MVPD  cable  competitors,  or  have  done 
so  only  at  highly  discriminatory  rates, 
terms  and  conditions.** 

As  a  DBS  provider,  DirecTv  has  had 
first-hand  experience  attempting  to 
negotiate  contracts  with  vertically 
integrated  programmers  to  obtain 
programming  that  is  vital  to  any  viable 
MVPD  business.  As  of  late  January  1993, 
DirecTv  had  been  unable  to  annoimce 
any  programming  deals  with  vertically  ' 
integrated  programmers.  After  the  Act 
was  passed,  the  "log  Jam"  began  to 
break  and  DirecTv  was  able  to  enter  into 
its  first  agreements  with  vertically 
integrated  programmers.  But,  to  this 
date,  less  than  six  months  fiom  laimch 
of  its  first  satellite,  DirecTv  has  still 
been  unable  to  reach  an  agreement 
directly  with  either  of  defendants  Time 
Warner  and  Viacom  to  allow  DirecTv 
and  NRTC  access  to  two  of  the  most 
popular  and  most  essential  examples  of 
multichannel  programming,  HBO  and 
Showtime. 

The  cable  industry  also  sought  to 
hinder  DBS  providers’  access  to 
programming  in  another  way  as  well.  As 
alleged  by  both  the  plaintiff  States  and 
the  Department  of  Justice,  the  MSOs 
formed  Primestar  in  response  to  the 
“threat  of  cable-competitive  entry  into 
medium  or  high-power  DBS,”  **  and  in 
order  to  “suppress  and  eliminate  DBS 
competition  in  the  delivery  of 
'multichannel  subscription  television 
programming  to  consumers."  As 
fuller  alleged  by  the  plaintifl  States, 
defendants  “designed  and  structured 


Inc.,  and  Encore.  Senate  Comm,  on  Commerce, 
Science  k  Transportation,  102d  Cong.,  1st  Sess. 
(1991)  at  25  ("Smate  Report").  These  interests  were 
subsequently  transferred  to  its  successor  "spin  ofi” 
corporatiooi  Liberty  Media.  Liberty  Media  Decree  at 
2. 

>2  See  1992  Cable  Act  $  2(a)(5)  (finding  that  the 
cable  industry  has  become  vertically  integrated; 
cable  operators  and  cable  programmers  often  have 
common  ownership  *  *  *  vertically  integrated 
program  suppliers  *  *  *  have  the  incentive  and 
ability  to  favor  their  affiliated  cable  operators  over 
nonaffilialed  cable  operators  and  programming 
distributors  using  other  technologies");  Program 
Access  Order  at  4.  f  9  (observing  that  "in  enacting 
the  program  access  provisions  of  the  Cable  Act, 
Congress  expressed  its  concern  that  potential 
competitors  to  incumbent  cable  operators  often  face 
unf^  hurdles  when  attempting  to  gain  access  to 
the  programming  they  need  in  order  to  provide  a 
viable  and  competitive  multichaimel  alternative  to 
the  American  public");  see  also  1990  Cable  Report, 

5  FCC  Red.  at  5031  (“It  seems  fairly  clear  from  the 
above  facts  that  vertically  integrated  MSOs  have  the 
ability  to  limit  competition  to  particular 
programming  services.");  Id.  at  5015  ("The  record 
shows  that  programming  is  not  available  on  the 
same  terms  and  conditions  to  wireless  cable 
opmators  as  it  is  to  traditional  cable  operators.”). 

3s  Competitive  Impact  Statement  at  33..940,  see 
Complaint  at  If  51-62. 

Complaint  at  f  52. 


their  DBS  venture  in  order  to  reduce  the 
potential  for  direct  competition”  with 
their  cable  systems,  in  order  to 
“undermine  the  ability  of  any  cable 
competitive  DBS  service  to  develop.”  *# 

B.  The  Legislative  and  Regulatory  Effort 
To  Combat  Cable's  Anticompetitive 
Effort  To  Dominate  The  MVPD  Industry 

Congress  enacted  the  Cable  Act  in 
order  to  prevent  the  vertically  integrated 
cable  companies  from  choking  ofl  the 
program  access  that  is  essential  to  a  pro- 
competitive  MVPD  industry  structure 
and  vital  to  ensuring  and  encouraging 
program  diversity.  First,  Section  19  of 
the  Act,  47  U.S.C.  628,  expressly 
prohibits  unfair  and  discriminatory 
practices  in  the  sale  of  satellite  cable 
and  satellite  broadcast  programming. 
The  avowed  objective  of  Section  SZS’s 
“program  access”  provisions  is  to 
increase  the  availability  of  programming 
to  new  and  existing  alternative  MVPDs 
in  order  to  promote  diversity  and 
competition.*#  The  FCC’s  regulations 
contained  in  the  Program  Access  Order 
implement  Congressional  intent  in 
enacting  Section  628.**  The  FCC’s  new 
rules  are  grounded  in  Congress’s  express 
,  concern  that  “potential  competitors  to 
incumbent  cable  operators  often  face 
unfair  hurdles  when  attempting  to  gain 
access  to  the  programming  they  ne^  in 
order  to  provide  a  viable  and 
competitive  multichannel  alternative  to 
the  American  public.”  *# 

C.  Overview  of  the  Proposed  Consent 
Decrees 

Both  the  Antitrust  Division  of  the 
Justice  Department  and  the  Attorneys 
General  of  a  large  number  of  States  also 
pursued  a  coordinated  investigation  into 
the  cable  MSOs’  anticompetitive  efforts 
to  restrict  program  access.  'The  State 
investigation  concluded  that  alternative 
MVPDs  “have  been  thwarted  by  the 
cable  companies  which  conspired  to 
prevent  their  competitors  finm 
obtaining  good  programming.”  **  The 
instant  lawsuit,  arising  from  the 
investigation,  was  accordingly  brought 


39  Complaint  at  f  58. 

3*  See  e.g..  Conference  Report  at  93  (“The 
conferees  intend  that  the  Commission  shall 
encourage  arrangements  which  promote  the 
development  of  new  technologies  providing 
facilities-based  competition  to  cable”). 

33  Significantly,  however,  the  battle  with  respect 
to  the  FCC's  program  access  regulations  is  not  over. 
On  )une  10, 1993,  nine  petitions  for  reconsideration 
of  the  program  access  rules  were  filed  at  the  FCC, 
including  petitions  by  Liberty  Media,  Time  Warner 
and  Viacom.  See  58  FR  34,800  (June  23. 1993) 
(providing  public  notice  of  nine  petitions  for 
reconsideration  of  the  FCC's  program  access  rules). 

3a  Program  Access  Order  at  4,  f  9. 

3s  Abrams  Announces  Settlement  With  Cable 
Television  Industry,  Press  Release  (June  9, 1993) 
(included  as  Appendix  3). 
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to  obtain  broad  equitable  relief, 
including  an  order  that  the  defendant 
MSOs  provide  program  access  or 
reasonable  terms  to  all  MVPD 
competitors.  Complaint  at  Prayer  for 
ReUefID. 

Nevertheless,  the  parties  now  seek 
approval  of  three  separate  Decrees  with 
purported  access  protections  so 
discriminatory  as  to  certain  MVPD 
industry  segments,  and  so  riddled  with 
exceptions,  that  they  are 
antioHnpetitive.  These  provisions  are 
also  fundamentally  at  odds  with  certain 
key  Cable  Act  provisions  protecting 
program  access.  The  Decr^  are 
described  briefly  below. 

1.  The  Primestar  Decree 

The  Primestar  Decree  constitutes  the 
heart  of  this  proceeding.  The  "Primestar 
Partner  Services”  listed  on  Exhibit  B  to 
the  decree  include  HBO,  The  Discovery 
Channel.  The  Learning  Chaimel,  El 
Entertainment  Television  and 
Cinemax.«o  The  Primestar  Decree 
generally  requires  the  MSOs  to  provide 
these  Piimestar  Partner  Services  to  all 
MVPDs,  sul^ect  to  certain  exceptions.  In 
particular,  subsections  IVA.l.(a)-(f)  of 
the  Printestar  Decree  impose  upon  the 
Primestar  defendants  certain  obligations 
to  deal  with  DBS  and  MMDS  providers. 
These  provisions  appear  to  be  generally 
consistent  with  (though  much  less  pro- 
competitive  than)  the  provisions  of  the 
Act  and  its  regulations.*! 

Section  IV.A.l.(g),  however,  singles 
out  high-power  DBS  for  especially 
unfavorable  treatment.  Subsection  (g) 
"supersedes”  the  preceding  protections 
of  (aHf)  by  providing  that  the  Primestar 
Partners  need  not  deal  with  more  than 
one  high-power  DBS  provider  at  the 
101**  orbital  location.*^  As  indicated 
above.  DirecTv/NRTC  and  USSB  will  be 
the  only  high-power  DBS  providers  in 
operation  durirrg  the  Decrw  period,  and 
will  both  operate  at  the  101* location. 
Thus,  Subsection  (g)  expressly  allows 
each  Primestar  Partner  to  refuse  to  deal 
with  at  least  50%  of  that  industry 
segment.** 


'••Sae  PrlmMtar  ConMnI  Dacrae  M  IV.A.I.Ia). 

For  programBing  MrvicM  in  which  tba;  do  not 
have  •  controlling  interast.  tha  Primaatar  partnars 
ve  obiigalad  undM  Sactkm  TV.B.  of  tha  Dacraa  not 
to  "»aek  or  nipport”  conthict  or  aRangamanta 
inconaistent  with  dia  protactions  sal  ford)  in  IV. A., 
ware  tuch  tarvicas  subiact  to  than.  Thaae  “non- 
controllad  programming  sarricas"  ara  Kstad  on 
Exhibit  O  to  tha  Dacraa. 

Although  tbare  are  certain  conditions  that  must 
be  mat  in  order  to  trigger  Subsection  (g)*t  program 
access  exception  for  DBS,  see  Primestar  Crasect 
Decree,  Section  IV  A.l.(g)(i)-(iii),  there  is  no 
realistic  prospect  dial  dkaaa  conations  will  not  be 
met 

**  Sufasaction  (g)  alao  allows  for  tha  siinilar  * 
axdusioB  of  higb-powar  MS  operators  at  other 
orbital  locatkms,  should  any  avar  amtoialisa,  if  die 


In  addition.  Section  IVA.l.(g)  of  the 
Primestar  Decree  states  that  any 
agreements  made  at  orbital  locationa 
other  101*  shall  be  made  on  terms 
which  shall  in  no  case  be  leas  fsvorable 
than  the  price  or  terms  agreed  to 
between  the  Primestar  Pt^ers  and  the 
first  DBS  provider  at  the  101*  location. 
This  is  the  only  example  In  the  Decree 
of  rates  not  denned  by  reference  to  the 
prices  and  business  trnms  offered  to  a 
cable  operator  serving  a  comparable 
number  of  subscribers.  It  is  set  instead 
by  reference  to  whatever  separate  rate 
the  MSOs  are  allowed  to  charge  to  high- 
power  DBS  provide.  In  other  words, 
all  competitors  get  access  at  cable 
rates — except  high*power  DBS 
providers,  who  get  it  at  a  separate  high- 
power  DBS  rate,  if  they  get  it  at  all.** 
llie  impact  of  this  prt^sion  could 
well  make  it  extraordinarily  difflcuh  for 
the  high-power  DBS  industry  tc 
compete.  ENrecTv  imderstands  that, 
after  the  passage  of  the  Act  but  before 
the  filing  of  the  Decree,  USSB  had 
already  entered  into  arrangements  for 
access  to  HBO.  Showtime  and  MTV  and 
other  related  services.  DirecTv  also 
understands  that  these  agreements  may 
have  been  entered  into  at  rates  far 
higher  than  those  rom parable  cable 
providers  must  pay.  Thus,  the  Primestar 
Decree  for  high-power  DBS  sets  up  a 
discriminatory  market  allocation 
scheme  that  allows  for  rates 
significantly  higher  than  cable  rates,  and 
a  market  structure  significantly  at  odds 
with  Congress’  policy  and  the  FGCs 
implementation  of  t^t  policy.** 

2.  The  Viacom  Decree 
'The  proposed  Viacom  Decree,  while 
organized  and  worded  slightly 
differently,  is  substantially  similar  to 
the  Primestar  Decree.  Like  the  Primestar 
Partners,  Viacom  controls  several 
critical  programming  services: 
Showtime,  'The  Movie  Channel,  MTV, 
VH-1  and  Nickelodeon.**  Section 


Primestar  Partnere  deal  with  at  least  cme  provider 
(of  their  choosing)  el  that  focadoa. 

Significantly,  the  Liberty  Media  Decree  does 
not  single  out  DBS  in  Biit  manner,  and  provides 
that  the  price  and  temu  offered  to  individuai  DBS 
proidden  that)  be  compared  against  tboee  offered 
to  comparably  siaed  cable  operators,  liberty  Media 
Decree  at  9,  l2(aXii).  Ttia  reason  is  that  the  Liberty 
Media  Decree  doM  not  cover  any  competitively 
significant  programming.  See  infra  at  15. 

«sThe  last  sentence  of  IV.A.1.(g)  of  the  Primestar 
Decree  contains  a  to-called  "savinga  ckuse,**  which 
purports  to  re-instttule  the  access  prolectioos  in  (a)- 
(0  “for  all  DBS  providers”  if  the  Act  or  its 
implementing  relations  plx^bil  the  scheme  set 
forth  in  (g),  I.e.,  prohibit  exclusive  contracts  with 
high-power  DBS  providers  or  require  that  access  be 
made  available  to  ell  hlgfa-power  DBS  providers.  As 
argued  infra,  this  clause  oiily  highli^ta  the 
Decree's  antiooiDpeiitive  affects  on  DBS  md  die 
MVPD  industry. 

••See  Viacom  Decree  at  IV.A.l.(a]. 


IV.A.l.(i)  of  the  Viacom  Decree 
essentially  mirrors  Section  IV.A.1.(g)  of 
the  Primestar  Decree,  described  above. 

3.  The  Liberty  Media  Decree 

The  simplest  of  the  Decrees  Is  the 
propoeed  settlement  between  the 
plaintiff  States  and  Liberty  Media 
Corporation.  Liberty  Media  is  an  owner 
of  both  cable  programming  and 
operating  interests,  with  substantial 
ownership  interests  in  Encore  (90%) 
and  American  Movie  Classics  (50%), 
two  premium  movie  diannels,  as  well 
as  minority  interests  in  such  services  as 
*rhe  Family  Channel,  QVC  Network. 
Black  Entertainment  Television 
("BET”).  *rhe  Jukebox  Network,  and 
Court  TV.*r 

While  the  Liberty  Media  Decree  does 
not  contain  the  anticompetitive  maik.et 
allocation  restrictions  set  forth  in  the 
other  Decrees,  the  Liberty  Media 
Decree’s  purported  access  protections 
are  in  fact  meaningless,  because  the 
Decree  expressly  exempts  fitim  its 
coverage  all  of  Liberty  Media’s  prime 
services,  along  with  virtually  any  others 
that  might  be  remotely  valuable  to  an 
MVPD  cable  competitor.**  The  Liberty 
Media  Decree  thereby  reveals  that  the 
Primestar  partners  are  willing  to  build 
legitimately  pixFcompetitive  terms  into 
a  settlement  only  if  that  settlemmt 
otherwise  excludes  any  meaningful 
grant  of  program  access  from  its  scope. 

IV.  The  Reasons  the  Propoeed  Consent 
Decrees  Are  Not  in  the  I^lic  Intm'eet 
and  Should  Not  Be  Approved 

A.  The  Consent  Decrees  Sanction  an 
Anticompetitive  and  Discriminatory 
Scheme  for  Hi^-Power  DBS 

As  shown  above,  the  two  principal 
decrees  overtly  sanction  an 
anticompetitive  arrangement  permitting 
access  exclusion  only  with  respect  to 
high-power  DBS.  There  is  no  legal  or 
public  policy  rationale  for  singing  DBS 
out  in  this  fashion.  Moreover, 
sanctioning  such  an  arrangement  will 
retard  significantly  the  development  of 


Sm  Sfloete  Report  at  25;  Liberty  Media  Consent 
Decree  at  Exhibits  B  and  C. 

••The  protections  of  the  Liberty  Media  Decree 
apply  only  to  "Wholly  Owned  Existing  Services,” 
whi^  consist  of  three  minor  progranuning  servicee 
listed  on  Exhibit  B  to  the  Deem.  Liberty  Media's 
competitively  significant  programming  is  ailher 
specifically  exempted  from  the  decree  In  the 
definition  of  "Existing  Services,”  or  is  defined  as  a 
"Partially  Owned  Existing  Service”  listed  on 
Exhibit  C.  As  to  these  latter  aarvicM,  ttie  decree 
merely  obligates  Liberty  Media  not  to  seek  <» 
supp<^  any  conduct  or  arrangemanls  iuconsistanl 
with  the  aocaas  protectiona  ibr  "Wholly  Owned 
Existing  Servicee.”  but  does  not  obligale  Liberty 
Media  to  provide  or  even  to  lacilltale  access  to  sudi 
programming,  even  though  it  owns  aa  much  as  90% 
of  soma  of  tluMe  services. 
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the  service  to  the  ultimate  detriment  of 
MVPD  conmetition. 

As  DirecTv/NRTC  and  USSB  will 
provide  the  only  high-power  DBS 
service  in  the  foreseeable  future,  the 
proposed  decrees  permit  the  M^s  to 
pursue  a  strategy  of  excluding  over  50% 
of  that  key  industry  segment  (and 
probably  the  potentially  strongest 
competitor)  from  access  to  vital 
programming.  Indeed,  USSB  has  already 
obtained  access  to  the  premium 
programming  that  "consumers  have 
come  to  associate  with  multichannel 
subscription  television"**  HBO  and 
Showtime.  Without  these  services, 
DirecTv/NRTC  would  stand  at  a  severe 
competitive  disadvantage  relative  to 
cable. 

The  Decrees  would  also  permit  the 
defendants  to  sell  an  incomplete  set  of 
different  critical  programming  on  an 
exclusive  basis  to  each  of  USSB  or 
DirectTv,  thus  potentially  denying  high- 
power  DBS  providers  at  101**  access  to 
the  full  menu  of  key  programming  they 
must  have  to  attract  subs^bers.  The 
cable  monopolies  would  then  face  only 
"hobbled"  DBS  con^titors. 

The  Decrees  also  fml  to  protect  access 
to  programming  for  DBS  competitors  to 
cable  at  reasonably  competitive  prices. 
By  enshrining  possibly  higher  than 
cable  rate  deals  with  MSO  defendants  as 
the  benchmark  for  the  reasonable  price 
and  business  terms  to  be  offered  DBS 

ftroviders  operating  fit)m  other  orbital 
ocations.  Section  IV.A.1.9(g)  of  the 
Primestar  £)ecree  and  Section  IV.A.l.(j) 
of  the  Viacom  Decree  effectively  permit 
vertically  integrated  programmers  to 
charge  high-power  DBS  providers 
higher  rates  than  they  charge  to 
comparably  situated  cable  providers. 
There  is  neither  a  pro-competitive 
rationale  for  such  a  pricing  differential, 
nor  a  principled  justification  for  such  a 
different  benchmark  for  high-power 
DBS. 

This  is  not  a  case  that  can  be 
dismissed  merely  by  invoking  the  litany 
that  "the  antitrust  law  protects 
competition  and  not  competitors.”  The 
Decrees  permit  the  defendant  MSOs  to 
refuse  to  deal  at  all  with  at  least  50% 
of  the  high-power  DBS  industry,  or  to 
deny  either  high-power  DBS  provider  a 
full  and  adequate  menu  of 
programming.  By  these  means,  the 
Decrees  permit  ^e  defendant  MSOs  to 
cripple  half  or  all  of  the  high-power 
DBS  segment  of  the  MVPD  industry.  No 
reasonable  basis  exists  for  singling  out 
potentially  the  strongest  nationwide 
competitor  to  cable  for  such  treatment. 
Moreover,  if  only  a  particular 
competitor  and  not  competition  is  at 


4*  Complaint  at  142. 


Stake,  why  are  the  MSO  defendants  so 
anxious  to  exclude  high-power  DBS 
providers  bx}m  the  protective  scope  of 
the  Decrees? 

If  the  Decrees  are  entered  in  their 
current  form,  high-power  DBS  can 
expect  to  be  disadvantaged  in  crippling 
ways.  Unlike  other  competitors,  a  nigh- 
power  DBS  competitor  ^11  be  imable  to 
enforce  a  right  to  program  access 
through  the  simple  mechanism  of  a 
Decree.  It  will  be  forced  instead  to  rely 
on  a  comparatively  complicated  and 
expensive  antitrust  proceeding  to 
enforce  such  rights,  or  to  utilize  FGC 
processes,  the  final  contoiirs  of  which 
are  not  yet  clear.  Moreover,  the 
knowledge  that  all  in  the  industry  will 
have  of  any  high-power  DBS  provider’s 
inability  to  enforce  a  right  to  access 
thmugh  the  Decrees — or  to  obtain  that 
access  at  cable  competitive  prices — ^will 
inevitably  weaken  the  high-power  DBS 
provider’s  leverage  as  compared  to  other 
actors  in  the  industry.  It  will  be  harder 
for  the  high-power  DBS  providers  to 
negotiate  their  program  access  contracts, 
and  for  such  providers  to  obtain  access 
at  reasonable  rates. 

To  require  a  particularly  promising 
industry  segment  to  suffer  such  artificial 
disadvantage,  without  justification,  is 
contrary  to  the  public  interest.**  Tlie 
end-result  will  likely  be  higher  prices 
and  reduced  program  diversity  for 
customers. 

B.  The  Proposed  Decrees  Are  Utterly 
Inconsistent  With  the  Market  Structure 
Mandated  by  Congress  in  the  Act 

The  Decrees  do  not  stand  simply  as 
conventional  settlements  of  private 
antitrust  actions.  First,  the  lawsuits  by 
the  States  were  one  of  two  key  steps  in 
government’s  efforts  to  regulate  the 
MVPD  industry.  The  suits  accordingly 
purport  to  address  fundamental 
questions  concerning  what  constitutes 
anticompetitive,  unfair  and 
discriminatory  conduct  in  the  MVPD 
industry.  Second,  a  parens  patriae  case 
is  by  definition  of  public  importance. 
See  In  re  Montgomery  Coimty  Real 
Estate  Antitrust  Litigation,  452  F.  Supp. 
54,  60  (D.  Md.  1978). 

'The  Decrees  themselves  correspond  to 
the  comprehensive  scope  of  the  States’ 
complaints.  They  purport  to  impose  a 
comprehensive  scheme  for  enforcing 
program  access.  However,  because  the 
scheme  established  by  the  Decrees  is 
fundamentally  at  odds  with 


soEven  if  high-powar  DBS  vnn  to  suffer  these 
disadvantages  only  for  the  years  it  would  take  to 
establish  and  enforce  a  right  to  acceas  in  a  legal 
proceeding,  its  unique  la^  of  a  foil  ccunplement  of 
key  programming  during  that  critical  start-up 
period  would  surely  render  its  viability  more  fragile 
than  the  interests  of  competition  should  permit 


Congressional  and  FCC  action 
implementing  the  Act,  that  scheme 
should  b*  rejected. 

The  irony  of  a  proposed  antitrust 
settlement  that  undercuts  a  pro- 
competitive  statutory  and  regulatory 
scheme  is  reflected  ^  many  facets  of  the 
Decrees.  For  example.  Subsection 
IV.A.l.(g)  of  the  Primestar  Decree 
appears  to  violate  the  Act’s  general 
prohibition  against  "unfair  methods  of 
competition  or  imfair  or  deceptive  acts 
or  practices,  the  purpose  or  effect  of 
which  is  to  hinder  significantly  or 
prevent  any  multichannel  video 
programming  distributor  fanm  providing 
satellite  cable  programming  *  *  *  to 
consumers.”  47  U.S.C  628(b)  (emphasis 
supplied).  By  sanctioning  exclusive 
arrangements  between  vertically 
integrated  programmers  and  one  DBS 
provider  at  a  particular  orbital  location, 
the  provision  permits  such  programmers 
to  completely  preclude  another  DBS 
provider  operating  from  the  same  orbital 
location  from  offering  the  programming 
to  its  subscribers.*!  In  addition,  the 
provision  nms  afoul  of  the  non-price 
discrimination  provisions  in  Se^on 
628(c)  because  it  condones  a  refusal  to 
sell  "to  a  particular  distributor  when  the 
vendor  has  sold  its  programming  to  that 
distributor’s  competitors.”**  Finally,  if 
(as  appears  to  be  the  case  already)  ue 

Ericing  of  the  exclfisive  contract 
etween  the  first  DBS  operator  and  a 
vertically  integrated  progra^mar  is 
higher  than  compa  rable  rates  charged  to  - 
cable  operators,  it  enshrines  a  pricing 
term  at  odds  with  Section  628(c)(2)(b)  of 
the  Act. 

Congress  specifically  sought  to  create 
as  mu^  competition  as  the  marketplace 
would  permit,  and  to  severely  limit 
exclvisive  contracts  because  it  perceived 
them  to  operate  in  a  manner  contrary  to 
that  objective  in  the  ciuront 
marketplace.**  Subsection  (g)  cuts  in 
precisely  the  opposite  direction  by 
embracing  refuses  to  deal  and 
exclusivity,  an  approach  explicitly 
rejected  by  Congress.  It  is  not  in  the 
public  interest  for  antitrust  consent 
decrees  to  be  used  to  codify  a  set  of 
rules  for  an  industry  which  not  only 


S'  See  1992  Cable  Act  Section  628(c)(2KC)- 
■s  See  Program  Acceu  Order  at  54, 1116.  The 
FCC  construes  non-price  discrimination  by  a 
programming  vendor  between  competing 
distributors  as  falling  within  Section  62^c)  of  the 
Act  Id.  The  FCC  has  used  the  example  of  a 
vertically  integrated  programming  supplier's 
“unreasonable  refusal  to  sell"  programming  “to  a 
class  of  distributors,  or  refuiing  to  initiatB 
discussions  with  a  paitiatloT  distributor  when  the 
vendor  has  sold  its  programming  to  that 
distributor's  competitor."  fd.  (emphasis  supplied). 

ss  See  Program  Access  Order  at  26, 163 
(“Congress  has  clearly  placed  a  higher  value  on  new 
comp^tive  entry  thim  on  continuation  of  exclusive 
distribution  prices  that  impede  this  entry."). 
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foils  to  protect  oompetitioo  as  fully  as 
the  regulatory  sdkeme  that  govmns  that 
industry,  hut  also  begins  with  a 
presumption  that  is  actively  contra^  to 
the  regulatory  scheme. 

Subsection  (g)’s  last  sentence  is 
particularly  revealing.  It  implicitly 
concedes  that  the  exdusivity  and 
discrimixiatory  treatment  it  sanctions  is 
fundamentally  at  odds  with  the  intent  of 
Congress  and  the  Act.  Its  lame  ^vision 
that  it  will  be  deemed  to  extend  the  pro* 
competitive  protections  of  the  Decree  to 
high-power  DBS  tmly  if  federal  law  is 
determined  to  do  so  foils  to  alleviate  the 
burdens  on  high-power  DBS  described 
above. 

The  “savings"  clause  essentially  is  an 
afterthought.  In  its  affirmative 
operation,  Subsection  (g)  presumptively 
favors  the  Primestar  defendants’ 
continued  ability  to  engage  in 
exclusionary  and  discriminatory 
practices  over  a  significant  class  of 
MVIDs  that  the  Decree  as  a  whole 
purports  to  protect.  In  conducting  its 
public  interest  inquiry,  the  Court  should 
consider  the  Decree  in  the  manner  in 
which  it  is  affirmatively  intended  to 
operate — not  according  to  a  "savings” 
clause  which  would  require  hi^-power 
DBS  to  prove  that  it  is  covered  by  the 
Act  in  order  to  win  protection  under  the 
Decree.  Further,  if  there  is  no  public 
interest  or  consumer  protection 
rationale  for  Subsection  (g}’s 
anticompetitive  exclusion,  then  its 
continu^  presence  can  serve  no 
purpose  other  than  to  "muddy  the 
waters"  in  interpreting  and 
understanding  the  Act’s  protections.  As 
argued  directly  below,  tbds  is  a  real  and 
invidious  danger  of  allowing  the 
"savings”  clause  to  justify  Subsection 
(g)’s  presence  in  the  Deo^. 

C.  In  All  Events  The  Proposed  Decrees 
Should  Be  Modified  To  Eliminate  The 
Possibility  Of  Any  Persuasive  Or 
Precedential  Effect  On  Other 
Proceedings  In  Other  Forums 

One  additional  significant  danger  that 
could  result  from  this  Court’s  approval 
of  the  Decrees  in  their  current  form  is 
that  the  cable  monopolies  would  argue 
in  other  forums  that  the  Decrees  reflect 
the  views  of  the  State  Attmneys  General 
and  the  Cfourt  on  the  appropriate  MViD 
market  structure  and  competition 
principles.  This  is  not  a  mere 
hypothetical  issue.  The  FCC  is  in  the 
midst  of  considering  reconsideration 
petitions  in  its  Progpam  Access 
proceedings  and  thus  the  precise 
operation  and  scope  of  the  rulee  are  not 
yet  finalized.^ 


*«Sm  supra  aots  $7. 


Moreover,  even  after  the  proceedings 
have  been  completed,  certain  crucial 
aspects  of  the  rulea  with  re^wct  to 
exclusionary  practices  may  call  an 
evaluation  of  a  particular  MSO’s 
program  access  obligation  under  an 
antitrust  standard  requiring  a 
cranpetitive  market  structure.  With 
regard  to  its  rules  on  non-mice 
discriminatian.  far  example,  the  FOC 
has  stated: 

Our  Implementation  of  the  non-piica 
discrimination  aspects  of  Section  628(c) 
concerning  onreasonable  refusals  to  sail  or 
similar  exchisiaiary  pcaclioea  will  draw 
upon  oartain  antitrust  preoadeots  to  define 
"unreasonable’'  as  wail  as  other  illegal 
principles,  and  will  be  addressed 
individually  through  the  enfucement 
piDreM.9s 

Thia  is  by  no  means  the  only  example 
of  an  area  in  the  FCC’s  new  rules  that 
remains  to  be  clarified  through  the 
FCXTs  enforcement  process.  For 
example,  in  interpreting  Section 
628(b)’8  prohibition  of  “unfoir 
practices"  which  hinder  significantly  or 
prevent  any  MVPD  firom  obtaining 
access  to  cable  programming,  the  FCC 
has  stated: 

Elements  of  an  offense  under  dtis  provision 
would,  however,  include  a  demonstration 
that  "the  purpose  or  effscf  ’  ol  the  conduct 
was  to  "hinder  significantly  or  prevent  any 
multichannel  video  programming  distributor 
from  providing  *  *  *  programming  to 
subscribers  or  consumers."*® 

A  high-power  DBS  provider  seddng 
to  enforce  its  rights  tmder  this  provisitxi 
could,  in  the  absence  ol  clarifiration 
bom  this  Court,  be  faced  with  a  cleini 
by  the  cable  industry  that  the  DBS 
industry  structure  sanctioned  by  the 
Decrees  is  dispositive  on  the  question  of 
whether  the  high-power  DBS  provider 
has  been  hindered  significantly  in  its 
ability  obtain  cable  programming. 

Accordingly,  whatever  results  from 
this  proceeding,  the  amici  respectfully 
luge  the  Court  to  make  a  specific  finding 
that  this  case  in  no  way  reflects  the  view 
of  any  party  or  the  Court  concerning  the 
program  access  obligations  the  MSOs 
will  have  under  other  legal  authorities, 
such  as  the  (Dable  Act  and  the  FCC’s 
rules,  or  of  what  constitutes  an 
adequately  competitive  market  structure 
or  conduct  under  those  authorities. 

D.  The  Court  Should  Exerdse  hs 
Equitable  Discretion  To  Refuse  To 
Sanction  the  Decrees  Because  of  Their 
"Clear  Anticompetitive  Effect" 

This  Court  has  long  since  resolved  the 
propriety  of  refusing  to  approve  an 
antitrust  ccmsent  decree  with  e  "clear 


wPiograni  Aoceu  Order  el  S5 1t18. 
wPiogran  Accera  Ordw  el  M.  141. 


anticompetitive  eSsct"  Accordingly, 
the  Court  should  adopt  its  previous 
approach  in  State  of  New  York  v. 

Dairylea  Cooperative,  Inc.,  547  P.  Supp. 
306, 308  (SDN.Y.  1982).  In  Dairylea 
Cooperative,  the  state  of  New  Yo^  sued 
a  da^  cooperative  for  considiing  to  fix 
the  wholes^e  and  retail  prices  of  milk 
and  to  allocate  retail  customm.  As  part 
of  the  proposed  settlement,  the 
defendant  would  have  issued  "oent-off 
coupons”  redeemable  for  discounts  on 
its  products.  Id.  et  308.  This  Court 
rej^ed  the  proposed  settlement  based 
upon  the  "clear  anticompetitive  effect  of 
the  couponing  plan."  Id.  The  Cfourt 
reasoned: 

The  plan  unquestionably  both  gives 
substantial  future  marketing  advantages  to 
Dairyiee,  the  alleged  antitrust  vrrongdoer, 
and  makes  no  ef^  to  at  least  endeavor  to 
provide  payments  that  are  at  a  minimum 
made  to  those  very  customers  actually 
Injured  in  the  past  by  Dairylea’s  allegedly 
wrongful  conduct  As  1  read  it,  the 
which  plaintiff  and  Dairylea  propose 
converts  a  "compensatory”  legal  settlement 
into  a  marketing  program. 

Id.  Significtintly.  the  Court  pointed  out 
in  rejecting  the  settlement  the  feet  that 
the  defradwt’s  "competitcNrs"  wwe 
“disadvantaged  at  every  turn’!  by  the 
settlement,  and  that  the  partiee  should 
oome  up  whh  "further  proposals  that 
adequately  deal  with  tlm  above 
concerns."  Id.  This  Court  should 
similarly  require  the  parties  to  propose 
real  program  access  protections  as  a 
condition  of  settlemmt,  and  should 
decline  to  lend  its  impiimstur  to 
unreasonably  discriminatcHy  acoess 
protections  presented  in  the  guise  of 
consumerism.  The  Decrees,  like  the 
Dairylea  Cooperative  plan,  damage  a 
significant  group  of  competitors, 
competition,  and  consumers — and 
should  therefore  be  rejected. 

V.  Conclusion 

This  Court  should  act  to  ensure  that 
the  Decrees  promote  foir  competition  in 
the  MVPD  industry,  and  should  reject  or 
conditionally  approve  the  proposed 
settlements  if  they  do  not.  See  United 
States  V.  American  Telephone  and 
Telegraph  Co.,  552  F.  Supp.  at  216.  DBS 
providers  are  the  primary  nationwide 
emerging  competitors  to  cable 
television,  yet,  the  terms  of  the 
proposed  settlements — in  particular 
Section  V.A.l.(g)  of  the  Primestar 
Decree  and  Section  IV.A.l.(j)  of  the 
Viacom  Decree— disadvantage  DBS 
providers  "at  every  turn."  Dairylea 
Cooperative,  Inc.,  547  F.  Supp.  at  308. 

In  particular,  the  proposed  Decrees 
disadvant^  DBS  as  a  major  clam  of 
cable  competitors  by  expressly  targeting 
and  carving  out  from  their  protections 
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over  half  of  the  Universe  of  DBS 
providers  that  can  viably  compete  with 
cable;  by  sanctioning  anticompetitive 
exclusive  arrangements  at  other  DBS 
orbital  locations;  by  imposing  a 
benchmark  of  allegedly  "reasonable" 
rates  on  DBS  providers  that  in  reality 
ensures  that  DBS  providers  can  only  be 
charged  anticompetitive  rates;  and  by 
treating  the  DBS  industry  disparately  in 
the  decrees  relative  to  other 
technologies. 

This  C^rt  should  accordingly  reject 
the  Decrees  in  their  current  form. 

Respectfully  submitted, 

Gary  M.  Epstein  (4780)'.  Edward  ).  Shapiro. 
Nicholas  W.  Allard.  )ames  H.  Barker.  Alan  L. 
Bushlow.  Latham  &  Watkins, 
iOOl  Pennsylvania  Avenue.  NW.,  Suite  1300, 
Washington.  DC  20004.  ( 202 f  637-2200. 
Attorneys  for  DirecTV.  Inc. 

|ohn  B.  Richards  (1574),  Christine  M.  Gilt, 
Keller  &  Heckman, 

1001  G  Street,  NW.,  Suite  500  West. 
Washington.  DC  20001.  (2021 434-4040: 
Attorney  for  National  Rural 
Telecommunications  Cooperative. 

Andrew  )ay  Schwartzman  (543(^. 

Media  Access  Project.  2000  M  Street.  NW.. 
Washington.  DC  20036.  Attorney  for 
Consumer  Federation  of  America. 

Gary  R.  Frank  (9640). 

President,  Television  V’lewers  of  America. 

Inc.,  1 730 K  Street.  NW..  Suite  304. 
Washington.  DC  20006. 

Affidavit  of  Service 

Sharon  Cole,  being  duly  sworn, 
deposes  and  says: 

1. 1  am  not  a  party  to  this  action  and 
I  am  over  18  years  of  age. 

2. 1  am  employed  by  Latham  & 
Watkins,  885  Third  Avenue,  New  York, 
New  York  10022,  attorneys  for  DirecTv, 
Inc. 

3.  On  July  16, 1993, 1  caused  to  be 
served  by  hand  true  copies  of  the 
annexed  Joint  Amicus  Curiae 
Memorandum  Law  of  DirecTv,  Inc., 
National  Rural  Telecommunications 
Cooperative,  Consumer  Federation  of 
America  and  Television  Viewers  of 
America,  Inc.,  together  with  Appendices 
1,  2  and  3  thereto,  on  the  following; 

Robert  Abrams, 

Attorney  General  of  the  State  of  New  York, 
120  Broadway,  suite  2601.  New  York.  N.  Y. 
10271,  Attn:  Joseph  Opper.  Esq. 

Kenneth  R.  Logan,  Esq., 

Simpson  Thacher  S’  Bartlett,  435  Lexington 
Avenue,  New  York,  New  York  10017. 
Attorneys  for  Viacom  Irw.  and  Viacom  K- 
Band,  Inc. 

3.  On  July  16, 1993, 1  also  caused  to 
be  served  by  hand  true  copies  of  the 
annexed  Joint  Amicus  Curiae 
Memorandum  of  Law  of  DirecTv,  Inc., 
National  Rural  Telecommunications 


Cooperative,  Consumer  Federation  of 
America  and  Television  Viewers  of 
America.  Inc.,  together  with  Appendices 
1,  2  and  3  thereto,  on  Arthur  F.  Golden. 
Esq.,  Davis  Polk  &  Wardwell,  450 
Lexington  Avenue.  New  York.  NY 
10017  counsel  for  Primestar  Partners 
L.P.  and  coordinating  counsel.  We  were 
instructed  by  Davis,  Polk  &  Wardwell 
that  as  coordinating  counsel  they  have 
the  authority  to  accept  service  on  behalf 
of  all  defendants  in  this  action,  except 
for  Viacom  Inc.  and  Viacom  K-Band, 

Inc. 

4.  On  July  16, 1993, 1  also  caused 
copies  of  the  documents  identified 
above  to  be  served  by  federal  express 
mail  upon  the  following: 

Daniel  E.  Lungren, 

Attorney  General  of  the  State  of  California. 
300  South  Spring  Street,  Suite  500N,  Los 
Angeles,  CA  90013. 

).  Joseph  Curran,  Jr.. 

Attorney  General  of  the  State  of  Maryland. 

200  St.  Paul  Place.  Baltimore.  MD  21202. 

ScoU  Marshbarger, 

Attorney  General  of  the  Commonwealth  of 
Massachusetts.  One  Ashburton  Place.  Boston. 
MA  02108. 

Lee  Fisher. 

Attorney  General  of  the  State  of  Ohio,  65  East 
State  Street.  Suite  708,  Columbus,  OH  43266- 
0590. 

Ernest  D.  Preate.  Jr., 

Attorney  General  of  the  Commonwealth  of 
Pennsylvania,  Office  of  Attorney  General. 

14th  Floor.  Strawberry  Square.  Harrisburg, 

PA  17120. 

Dan  Morales. 

Attorney  General  of  the  State  of  Texas,  Office 
of  the  Attorney  General,  Capitol  Station,  P.O. 
Box  12548,  Austin.  Texas  78711-2548. 

James  H.  Evans, 

Attorney  General  of  the  State  of  Alabama, 
Office  of  the  Attorney  Gerteral,  Antitrust 
Division,  5720  Carmichael  Road, 
Montgomery,  AL  36117. 

Winston  Bryant, 

Attorney  General  of  the  State  of  Arkansas, 
200  Tower  Building,  323  Center  Street.  Utth 
Rock.  AR  72201. 

Gale  A.  Norton, 

Attorney  General  of  the  State  of  Colorado. 
1525  Sherman  Street,  5th  Floor,  Denver. 
Colorado  80203. 

Richard  Blumenthal, 

Attorney  General  of  the  State  of  Connecticut. 
110  Sherman  Street,  Hartford,  CT  06105. 
Charles  M.  Oberly,  III, 

Attorney  General  of  the  State  of  Delaware. 
Department  of  Justice,  Delaware  State 
Building.  820  N.  French  Street.  Wilmington. 
Delaware  19801. 

Robert  A.  Butterworth, 

Attorney  General  of  the  State  of  Florida. 
Office  of  the  Attorney  General,  PL-01  The 
Capital,  Tallahassee.  Florida  32399-1050. 
Larry  Echohawk, 


Attorney  General  of  the  State  of  Idaho,  Office 
of  the  Attorney  General,  Consumer  Protection 
Unit,  Statehouse,  Room  119,  Boise,  ID  83720. 
Roland  W.  Burris, 

Attorney  General  of  the  State  of  Illinois. 

Illinois  Attorney  General’s  Office,  100  West 
Randolph  Street  13th  Floor.  Chicago,  Illinois 
60601. 

Pamela  Carter, 

Attorney  General  of  the  State  of  Indiana, 

Office  of  the  Attorney  General,  State  of 
Indiana,  402  West  Washington  Street, 
Indianapolis,  IN  46204-2794. 

Bonnie  J.  Campbell, 

Attorney  General  e/  the  State  of  Iowa,  Hoover 
Building,  Second  ihoor,  1300  East  Walnut 
Street,  Des  Moines.  Iowa  50319. 

Robert  T.  Stephen, 

Attorney  General  of  the  State  of  Koikos, 
Kansas  Judicial  Center,  301  West  10th  Street, 
Topeka,  Kansas  66612. 

Chris  Gorman, 

Attorney  General  of  the  Corrtmonwealth  of 
Kentucky.  209  St.  Clair  Street,  Frankfort,  KY 
40601-1675. 

Richard  P.  leyoub. 

Attorney  General  of  the  State  of  Louisknta, 
P.O.  Box  94095,  Baton  Rouge,  LA  70804- 
9095. 

Michael  E.  Carpenter, 

Attorney  General  of  the  State  of  Maim,  State 
House  Station  S,  Augusta,  Maine  04333. 

Frank  J.  Kelley, 

Attorney  General  of  the  State  of  Michigan. 
P.O.  Box  30215,  Lansing,  MI  48909. 

Hubert  H.  Humphrey,  III, 

Attorney  General  of  the  State  of  Minnesota, 
1400  NCL  Tower,  445  Minnesota  Street,  St. 
Paul.  MN  55101-2131. 

Joseph  P.  Mazurek, 

Attorney  General  of  the  State  of  Montana. 

215  North  Sanders,  Helena,  MT  59620. 

Don  Stenberg, 

Attorney  General  of  the  State  of  Nebraska, 

21  IS  State  Capitol,  Lincoln,  NE  68509-8920. 
Frankie  Sue  Del  Papa, 

Attorney  General  of  the  State  of  Nevada, 
Office  of  the  Attorney  General.  Capitol 
Complex,  Carson  City,  NV  89710. 

Jeffrey  R.  Howard, 

Attorney  General  of  the  State  of  New 
Hampshire,  25  Capitol  Street.  Concord,  N.H. 
03301. 

Robert  J.  Del  Tufo, 

Attorney  General  of  the  State  of  New  Jersey. 
25  Market  Street — CN  085,  Trenton,  New 
Jersey  08625. 

Tom  Udall, 

Attorney  General  of  the  State  New  Mexico. 
P.O.  Drawer  1508,  Sante  Fe,  New  Mexico 
87504. 

Michael  F.  Easley, 

Attorney  General  of  the  State  c/ North 
Carolina,  NC  Department  of  Justice,  Post 
Office  Box  629,  Raleigh,  N.C.  27609-0629. 
Heidi  Hietkamp, 

Attorney  General  of  the  State  of  North 
Dakota,  Office  of  the  Attorney  General,  Stote 
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Capitol,  600  East  Boulevard  Ave.,  Bismarck, 
ND  58505. 

Theodore  R.  Kulongoski, 

Attorney  General  of  the  State  of  Oregon,  It  62 
Court  Street  NE.,  Salem,  Oregon  97310. 

Mark  Barnett, 

Attorney  General  of  the  State  of  South 
Dakota,  500  E.  Capitol,  Pierre,  South  Dakota 
57501-5070. 

Charles  W.  Burson, 

Attorney  General  and  Beporter,  State  of 
Tennessee,  450  fames  Bobertson  Parkway, 
Nashville,  Tennessee  37243-0492. 

)an  Graham, 

Attorney  General  of  the  State  of  Utah,  111 
State  Capitol  Bldg.,  Salt  Lake  City,  UT  84114. 
jeffrey  L.  Amestoy, 

Attorney  General  of  the  State  of  Vermont, 

109  State  Street,  Montpelier,  VT  05609-1001. 
Stephen  D.  Rosenthal, 

Attorney  General  of  the  Commonwealth  of 
Virginia,  Office  of  the  Attorney  General,  101 
North  Eighth  Street,  Bichmond,  Virginia 
23219 

Christine  O.  Ceogoire, 

Attorney  General  of  the  State  of  Washington, 
900  4th  Avenue,  Suite  2000,  Seattle,  WA 
98164-1012. 
lames  E.  Doyle, 

Attorney  General  of  the  State  of  Wisconsin, 
Wisconsin  Department  of  Justice,  Post  Office 
Box  7857,  Madison,  Wisconsin  53707-7857. 
Sharon  Cole, 

Sworn  to  before  me  this  16th  day  of  July, 
1993. 

Alan  L.  Bushlow, 

Notary  Public,  State  of  New  York,  No.  41- 
4940029,  Qualified  in  Queens  County, 
Commission  Expires  August  1,  1994. 
September  9, 1993. 

The  Honorable  Anne  K.  Bingaman, 

Assistant  Attorney  General  for  Antitrust, 

Boom  3101,  Main  Justice,  10th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20530. 

Re:  The  Proposed  Consent  Decree  in  U  S.  v. 
Primestar  Partners. 

Dear  Anne:  As  you  suggested,  1  am  writing 
to  elaborate  upon  some  of  the  points  we 
discussed  during  our  conversation  yesterday 
regarding  the  proposed  federal  consent 
decree  in  the  Primestar  Partners  case. 

As  you  know,  we  are  particularly 
concerned  about  the  provisions  in  the  State 
and  Federal  decrees  that  permit  or 
contemplate  exclusive  arrangements  between 
the  cable  defendant  programmers  and  one  of 
the  competitive  direct  broadcast  satellite 
{"DBS”)  operators.  We  believe  that  these 
arrangements  are  antithetical  to  the  purposes 
of  the  1992  Cable  Act  and  the  FOC 
regulations  implementing  the  Act.  If  these 
arrangements  are  permitted  to  stand,  the 
result  will  probably  be  a  DBS  alternative  to 
cable  that  is  decidedly  less  appealing  and 
more  costly  to  consumers  than  would 
otherwise  be  the  case.  Ultimately  DBS  would 
be  weakened  materially  as  a  competitor  to 
the  cable  industry,  precisely  the  end  sought 
by  the  cable  indust^  and  absolutely  contrary 
to  the  pro-competitive  objectives  of  the 


Justice  Department  in  bringing  its  antitrust 
action. 

It  is  evident,  however,  from  the  hearing 
held  on  September  3, 1993  that  the  judge  will 
sign  the  proposed  decrees  in  the 
corresponding  case  between  the  state 
Attorneys  General  and  the  cable  defendants. 
The  judge  based  his  decision  on  principles  of 
federalism  which  he  believed  dictated  that  he 
defer  to  the  judgment  of  the  state  Attorneys 
General.  He  made  clear,  however,  that  his 
acceptance  of  the  state  decrees  can  in  no  way 
be  viewed  as  a  judicial  stamp  of  approval  of 
the  lawfulness  or  propriety  of  any  particular 
arrangements,  contracts  or  practices  under 
the  1992  Cable  Act,  matters  over  which  he 
disclaimed  jurisdiction.  He  emphasized  that 
his  entry  of  final  judgment  on  these  decrees 
should  not  be  given  any  weight  in 
proceedings  before  the  Federal 
Communications  Commission  or  other  courts 
where  challenges  might  be  asserted  to 
exclusive  contracts  between  a  cable 
programmer  and  a  DBS  provider  pursuant  to 
the  1992  Cable  Act. 

To  some  extent,  the  court's  statements 
according  no  precedential  effect  to  the  state 
decrees  mitigates  the  substantial  harm  to  the 
DBS  industry  that  couk)  result  if  the  cable 
defendants  were  permitted  to  use  these 
decrees  to  prejudice  the  rights  available  to 
their  comp>etitors  in  other  fora.  At  a 
minimum,  we  would  request  that  the  Justice 
Department  take  a  similar  position  to  that 
adopted  by  the  court  regarding  the  use  of 
these  decrees  in  other  proceedings  brought 
under  the  1992  Cable  Act. 

Accordingly,  we  asked  that  the  Justice 
Department's  Tunney  Act  ffling  with  the 
court  contain  a  statement  to  the  effect  that 
entry  of  the  decree  cannot  be  viewed  as  an 
approval  by  the  U.S.  Government  of  any 
contracting  arrangements  involving  DBS 
exclusivity  and  that  the  DO)  does  not  intend 
that  the  decree  in  any  way  prejudice  the 
rights  or  remedies  afforded  to  multichannel 
video  programming  distributors  under  the 
1992  Cable  Act.  Such  a  stand  would  bolster 
the  court's  statements  with  regard  to  the  state 
decrees  and  further  alleviate  the  potential  for 
the  federal  decree  to  be  misused  to  impede 
the  enforcement  of  the  1992  Cable  Act. 

Obviously,  DirecTv  and  the  other 
signatories  to  its  comments  filed  with  the 
Justice  Department  on  August  23, 1993, 
pursuant  to  the  Tunney  Act,  continue  to  have 
serious,  substantive  objections  to  that  portion 
of  Section  IV.D  of  the  proposed  federal 
consent  decree  dealing  with  DBS  exclusivity. 
1  would  hope  that  you  would  give  serious 
consideration  to  those  arguments,  as  well. 

If  I  may  provide  you  with  further 
information,  please  let  me  know.  Thank  you 
for  your  consideration  and  I  look  forward  to 
further  discussions  with  you. 

With  best  regards. 

Sincerely,  » 

Harry  McPherson. 

|FR  Doc.  93-27910  Filed  11-16-93;  8:45  am) 
MUJNO  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Requaat  for 
Nomination  of  Membera 

The  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health  requests 
nominations  for  individuals  to  be 
appointed  to  the  Advisory  Committee 
on  Construction  Safety  and  Health.  The 
Committee  is  established  under  section 
107(e)(1)  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C. 

333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656).  TTie  function  of 
the  Committee  is  to  advise  the  Assistant 
Secretary  on  occupational  safety  and 
health  matters  in  the  construction 
industry. 

The  Committee  meets  approximately 
four  to  six  times  per  year  for  one  or  two 
days  per  meeting.  The  Committee  has  15 
members,  categorized  as  follows: 

— Five  representatives  of  employee 
interests: 

— Five  representatives  employer 
interests; 

— Two  representatives  of  State  safety 
and  health  agencies; 

— ^Two  representatives  qualihed  by 
knowl^ge  and  experience  related  to 
construction  safety  and  health;  and 
— One  representatives  from  the  National 
Institute  for  Occupational  Safety  and 
Health. 

Nominations  of  new  members  and 
renominations  of  current  members  will 
be  accepted  in  all  categories  of 
membership. 

The  terms  of  the  present  members  of 
the  Committee  will  expire  March  23, 
1994.  The  term  of  office  for  the  new  and 
reappointed  members  is  two  years  and 
will  end  on  March  23, 1996. 

Nominees  must  have  specific 
experience  and  be  actively  engaged  in 
work  related  to  occupational  safety  or 
health  in  the  construction  industry.  No 
member  of  the  Committee  (other  than 
representatives  of  employers  and 
employees)  shall  have  an  economic 
interest  in  any  proposed  rule.  The 
category  of  membership  for  which  the 
candidate  is  qualified  should  be 
specified  in  the  nomination  letter(s). 
Nominations  for  particular  category  of 
membership  should  come  from 
organizations  or  individuals  within  that 
category. 

A  summary  of  the  nominee’s 
background,  experience  and 
qualifications  with  date  of  birth,  current 
address,  telephone  number  and  Social 
Security  number  should  be  included 


Federal  Regiater  /  Vol.  58,  No.  220  /  Wednesday,  November  17,  1993  /  Notices 


60703 


with  the  Bomination.  In  addition,  each 
nomination  letter  shall  state  that  the 
person  nominated  is: 

— Aware  of  the  nomination; 

— Willing  to  serve  as  a  Committee 
member; 

— Able  to  be  present  at  meetings:  md 
— Free  of  apparent  conflicts  of  interest 
that  would  preclude  unbiased  service 
on  the  Committee. 

Nominations  should  be  submitted  to 
Tom  Hall.  Division  of  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration,  room  N-3647,  200  ' 
Constitution  Avenue,  NW..  Washington, 
DC  20210,  no  later  than  January  IS, 
1994.  For  further  information,  contact 
Tom  Hall  at  {202)  21»-8615. 

Signed  at  Washington,  DC  this  9th  day  of 
November  1993. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

IFR  Doc.  93-28276  Piled  11-16-93;  8:45  am| 
BIUJNQ  COOC  «10-aS-M 


NATIOffAL  SCIENCE  FOUNDATION 

Permit  Application  Racaivad  Under  the 
Antarctic  Conswvation  Act  of  1978 

November  10, 1993. 

AGENCVr  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Application 
Received  Under  the  Antarctic 
Conservation  Act  of  1978,  P.L.  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  und«r  the 
Antarctic  Conservation  Act  of  1978. 

NSF  has  published  regulations  under 
the  Antarctic  Conservaticm  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  Regulations.  This  is  the  required 
notice  of  permit  applications  received. 
OATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  December  11, 1993. 
Permit  applications  may  be  injected  by 
interested  parties  at  the  Permit  OfRce, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Office  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 

Guy  G.  Guthridge  at  the  above  address 
or  (202)  357-7817. 

SUPPLEMENTARY  INFORMATION:  The 
National  Scienca  Foimdation,  as 
directed  by  the  Antarctic  Consmv^on 
Act  of  1978  (Pi^lic  Law  95-541J.  has 
developed  regulations  thai  implmant 


the  “Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
flora”  far  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Sp^al  S^ntific 
Interest. 

The  applicaticm  received  is  as  follows: 

Appbcant:  David  R.  Merchant, 

Institute  for  Quaternary  Studies/Room 
320,  5711  Boardman  Hall,  University  of 
Maine,  Orono,  ME  04469-5711. 

Activity  for  Which  Permit  Requested 

Two  members  of  U.S.  Antarctic 
Program  project  S-156  (D.  Merchant  and 
C.  Narwhold)  request  permission  to 
conduct  glacial  geology  along  the 
western  boundary  of  the  Site  of  Special 
Scientific  Interest  (SSSI)  at  Cape 
Crozier,  Ross  Island. 

The  ice-free  land  southwest  of  Post 
Office  Hill  at  Cape  Crozier  represents 
that  only  locality  in  the  entire  McMurdo 
Sound  region  that  shows  late 
Quaternary  glacial  deposits  above  600 
meters  elevation.  A  detailed  map  of 
these  deposits,  along  with  a  collection 
of  reworked  marine  shells  and  corals 
removed  from  these  deposits  (for 
radiocarbon  dating),  will  aflord  the  only 
geologic  reconstruction  of  grounded  ice 
in  the  Ross  Embayment  during  late 
Quaternary  time.  Scientists  have 
mapped  similar,  but  lower  elevation, 
glacial  deposits  east  of  Cape  Crozier  on 
Ross  Island  (Cape  Bird,  Cape  Evans.  Hut 
Point)  and  in  the  McMurdo  Dry  Valleys 
region  (Taylor,  Ferrar,  Wright  Garwood, 
and  Marshall  valleys),  but  now  require 
the  critical  evidence  from  Cape  Crozier 
to  complete  an  understanding  of 
(reconstruct)  the  extent  of  former  ice- 
sheets  in  the  region.  This  reconstruction 
represents  the  primary  objective  of  the 
S-1S6  proposal.  Understanding  the 
extent  of  former  ice  sheets  helps  in 
understanding  the  relationship  of  ice 
sheets  and  climate  change. 

The  glacial  deposits  that  require  study 
occur  just  along  the  border  of  the  SS^, 
and  therefomsome  of  the  work  may  fall 
100  to  200  meters  within  the  SSSL 
However,  nearly  ail  of  the  woric  will 
occur  outside  the  SSSI,  about  1 
kilometer  southwest  of  Post  Office  Hill 
and  along  a  north-south  transect  at  600 
to  700  meters  elevation  west  of  the  main 
SSSI  boundary.  The  applicants  will  not 
work  near  the  sea  ice  and,  therefore, 
will  not  disturb  the  emperor  and  Adelie 
penguins. 


If  this  request  is  accepted,  access  to 
the  work-site  will  be  by  helicopter,  with 
a  landing  outside  the  SSSI.  The 
scientists  will  walk  into  the  work-site 
(no  vehicles).  They  plan  to  map  the 
terrain  and  survey  the  upper  limit  of 
glacial  deposits  uung  hand-held 
^timeters.  They  will  collect  reworked 
marine  shells  using  small  shovels  and 
hand  trowels.  They  will  not  use 
motorized  machinery  of  any  kind.  They 
plan  to  spend  a  maximum  ^  2  days  at 
the  Cape  Crozier  site.  It  is  very  likely 
that  they  can  accomplish  the  task  in  one 
good  working  day.  Therefore,  at  present, 
they  do  not  have  any  plans  for  camping 
at  Cape  Crozier.  However,  if  they  must 
set  up  a  small  campsite  (one  Scott  tent), 
they  will  do  so  well  outside  the  SSSI 
and  walk  to  the  work-site  in  a  direction 
perpendicular  to  the  border  of  the  SSSI. 

Location: 

Cape  Crozier. 

Date:  12/13/93-03/1794. 

Guy  G.  Guthridgs, 

Permit  Office. 

(FR  Doc.  93-28169  Fifed  11-16-93;  8:45  ami 
SHJJNQ  coot  T8H-St-a 


Committee  of  VIsitore  of  ttw  Advisory 
Committee  for  Computer  and 
information  Scienco  and  Engineering; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  time:  December  14, 1993,  8:30 
a.m.  to  5  p.m. 

Place:  National  Science  Fouadation,  4201 
Wilson  Boulevard,  Washington,  DC,  room 
365. 

Type  of  meeting:  Closed. 

Contact  person:  John  C  Chemiavsky, 

Head,  (CXHIA),  National  Science  FouBdetkm, 
1800  G  St.  NW.,  Washington.  DC  20550. 
Telephone;  (202)  357-7349. 

Purpose  of  meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
QSE  Instrumentation  awards  and 
declinations. 

Reason  for  closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  thM  will  include 
privileged  int^fectual  property  md  personal 
infermatimi  that  could  hann  individuals  if 
they  were  discloeed.  If  discussions  ware  open 
to  the  puUip,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)  (4)  md  (^  of  the 
Governsaant  in  the  Sunrfiine  Act  would  be 
improperly  disclosed. 
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Dated:  November  12, 1993. 

M.  Rriiecca  Winkla*, 

Committee  Management  Officer. 

(FR  Doc  93-28303  Piled  11-16-93;  8:45  am] 
BtUJNQ  COOe 


Special  Emphaaia  Panel  in 
Geoaclancea;  Meeting 

In  accordance  with  the  Federal 
Advistury  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Speaal  Emphasis  Panel  in 
Geosciences. 

Date  and  time:  December  7. 1993;  8:30  am- 
S  pm. 

Pioce:  St  James  Hotel,  950  24th  Street, 
NW.,  Washington,  DC  20037. 

Type  of  meeting:  Qosed. 

Contact  person;  Dr.  Joan  R.  Mitchell, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1582. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Experiences  for  Undergraduate  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  dosing:  The  proposals  being 
reviewed  include  i^onnafion  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  12, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  93-28304  Filed  11-16-93;  8:45  am] 
BHJJNG  CODE  7B65-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  50-320] 

General  Public  Utilities  Nuclear  Corp., 
Three  Mile  Island  Nuclear  Station,  Unit 
2;  Envirorunental  Asaeaament  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  to  License  No. 
DPR-73,  issued  to  GPU  Nuclear 
Corporation  (GPUN  or  the  licensee),  for 
the  Three  Mile  Island  Nuclear  Plant, 
Unit  2  (TMI-2)  located  in  Londonderry 
Township,  Dauphin  County, 
Pennsylvania,  on  an  island  in  the 
Susquehanna  River.  The  licensee  holds 
a  Possession  Only  License  that  allows 
GPUN  to  possess  but  not  operate  TMI- 
2. 


Environmental  Asaesament 

Identification  of  the  Proposed  Action 

The  NRC,  cm  its  own  motion,  is 
considering  granting  an  exemption  from 
the  training  program  establishment, 
implementation,  and  maintenance 
requirements  of  10  CFR  50.120.  The 
licensee,  in  its  letter  of  )ulv  29. 1993, 
provided  supplemental  information 
supporting  this  action. 

The  Need  fw  the  Proposed  Action 

The  TMI-2  is  currently  in  the  final 
stages  of  readying  the  facility  for  long 
term  storage,  termed  Post  Defueling 
Monitored  borage.  The  licensee  has 
completed  a  multi-year  fuel  removal 
and  deomtamination  program  that 
began  Just  after  the  March  28, 1979 
acddent.  The  reactor  fuel  has  been 
shipped  ofisite  and  the  facility  is 
currently  in  a  safe  stable  condition 
conducive  to  long  term  storage.  There  is 
no  longer  any  requirement  to  have 
hcens^  operators  at  the  facility  and  the 
Technical  Specifications  for  17^-2  do 
not  require  manning  the  control  room. 
On  September  14, 1993,  GPUN  was 
granted  a  Possession  Only  License 
which  prohibits  operation.  The 
propos^  exemption  would  relieve  the 
licensee  finm  the  requirements  of  10 
CFR  50.120.  However,  it  would  not 
relieve  the  licensee  &t>m  previous 
requirements  or  commitments  to  train 
and  qualify  facility  personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  does  not  have 
any  effect  on  accident  risk  and  the 
possibility  or  environmental  impact  is 
extremely  remote.  The  TMI-2  reactor 
vessel  has  been  defueled  and  the  fuel 
shipping  ofisite.  Remaining  residual 
fuel  is  of  insufficient  quantity  and 
configuration  to  result  in  an  inadvertent 
criticality.  Many  of  the  functional 
programs  (i.e.  training,  site  security, 
emergency  preparedness  and  radcon) 
that  were  once  required  as  facility 
specific  to  TMI-2  have  been  assumed  by 
the  Three  Mile  Island  Nuclear  Station, 
Unit  1  (TMI-1)  organization.  TMI-1  is 
required  to  comply  with  10  CFR  50.120. 
The  existing  training  programs  for  the 
few  remaining  TMI-2  personnel  are 
deemed  acceptable,  given  the  low  level 
of  activity  at  the  facility  and  the 
shutdown  and  defueled  status  of  the 
plant. 

Based  on  the  stafi  review  of  the  July 
29. 1993  submittal,  the  stafi  concludes 
that  the  environmental  and  safety 
consequences  of  accidents  which  may 
potentially  result  in  a  radiological 
release  are  greatly  decreased  given  the 


permanently  shutdown  and  defueled 
stahis  TMI-2. 

Therefore,  the  proposed  action  does 
not  increase  the  probability  or 
consequences  of  any  accidents,  no 
changes  are  being  made  in  the  types  of 
any  efiluents  that  may  be  releasi^ 
o%ite.  and  there  is  no  significant 
Increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure  onsite. 

Accordingly,  the  NRC  staff  concludes 
that  the  propo^  action  would  result  in 
no  significant  radiological  environment 
impact.  With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  efiluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  staff  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  ahemative  would  be  to 
deny  the  action.  This  would  not  reduce 
environmental  impacts  of  plant 
activities  and  woxUd  not  enhance  the 
protection  of  the  environment  nor 
public  health  and  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Programmatic 
Environmental  Statement  for  TMI-2. 
dated  Mardi  1981,  as  supplemented. 

Agencies  and  Persons  Consuhed 

The  NRC  staff  consulted  with 
representatives  of  the  State  of 
Pennsylvania  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the  NRC 
staff  concludes  that  the  proposed  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

Accordingly,  the  NRC  staff  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  letter  dated  July 
29, 1993,  which  is  available  for  public 
inspection  at  the  Commission  Public 
Do^ment  Room,  the  Gehnan  Building, 
2120  L  Street,  NW.,  Washin^on,  DC 
20555,  and  at  the  local  public  dociunent 
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room  for  TMI-2  at  the  Government 
Publications  Section,  State  Library  of 
Peimsylvania,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601 
Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Richard  F.  Dadlajr,  Jr., 

Acting  Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  93-28212  Filed  11-16-93;  8:45  am) 
BILLINQ  oooa  TSM-et-M 


[Docket  No.  50-344] 

Portland  General  Electric  Co.  et  al^ 
Trojan  Nuclear  Plant;  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  to  Facility 
Operating  License  No.  NPF-1,  issued  to 
Portland  General  Electric  Company 
(PGE  or  the  licensee),  for  the  Trojan 
Nuclear  Plant  (Trojan),  a  permanently 
shutdown  plant,  located  in  Columbia 
County,  Oregon,  on  the  west  bank  of  the 
Columbia  River, 

Environmental  Assessment 
Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  horn  the  requirements  of  title 
10  §  50.54(w)  of  the  Code  of  Federal 
Regulations  (10  CFR  50.54(w)),  which 
requires  that  each  electric  utility 
licensee  maintain  a  minimum  insurance 
coverage,  or  eqmvalent,  of  $1.06  billion 
for  stabilization  of  the  reactor  and  the 
decontamination  of  the  reactor  and  the 
reactor  station  site  in  the  event  of  an 
accident.  The  licensee  requested  the 
exemption  in  a  letter  dated  July  8. 1993. 
The  license  committed,  in  the  July  8. 
1993  letter,  to  maintain  for  Trojan 
decontamination  insurance,  or 
demonstrate  an  equivalent  level  of 
protective  coverage,  in  the  amount  of  $5 
million.  The  licensee  stated,  in  the  July 
8, 1993  letter,  that  the  $5  million  is 
appropriate  for  postulated  design  basis 
accidents  at  a  facility  that  is 
permanently  defuel^. 

The  Need  for  the  Proposed  Action 

The  requirements  of  10  CFR  50.54(w) 
were  promulgated  to  assure  that 
sufficient  funds  were  available  at  an 
operational  facility  to  first  stabilize  the 
reactor  and  next  to  decontaminate  the 
reactor  and  the  reactor  station  site  in  the 
event  of  a  major  accident. 


On  February  2, 1993,  the  licensee 
informed  the  NRC  that  Trojan  had 
permanently  ceased  power  operations, 
all  fuel  had  been  removed  from  the 
reactin'  to  the  spent  fuel  pool,  and  that 
PGE  had  begun  to  develop  detailed 
plans  to  decommission  the  facility.  On 
March  24, 1993,  the  NRC  staff  issued  a 
confirmary  order  that  prohibits  the 
licensee  from  placing  any  nuclear  fuel 
into  the  Trojan  reactor.  Furthermore,  on 
May  5, 1993,  the  NRC  staff  issued  an 
amendment  to  the  license  for  Trojan 
that  allows  PCE  to  possess,  but  not 
operate,  the  nuclear  plant.  When 
compared  to  an  operational  power 
reactor  facility,  the  status  of  Trojan 
provides  a  significantly  reduced  risk 
frnm  a  radiological  release  and 
subsequent  contamination  of  the  site. 
Furthermore,  with  the  removal  of  the 
fuel  from  the  reactor  there  is  no  longer 
any  need  to  assure  there  are  sufficient 
funds  available  to  stabilize  and 
decontaminate  the  reactor  in  the  event 
of  an  accident. 

The  range  of  credible  accidents  and 
accident  consequences  for  Trojan  are 
reduced  because  of  its  shutdown  and 
defueled  condition.  The  types  of 
accidents  defined  in  the  regulation,  10 
CFR  50.54(w)(2)(l),  are  not  likely  to 
occur  at  the  frcility.  The  licensee 
analysis  shows  that  the  worst  case 
design  basis  accident  for  the  frcility,  in 
its  permanently  shutdown  defueled 
state,  is  a  fire  in  the  radioactive  waste 
annex  building.  The  licensee  calculated 
that  the  postulated  fire  in  the  Trojan 
radioactive  waste  annex  would  result  in 
an  estimated  cleanup  cost  of  $4.9 
million.  To  provide  a  conservation 
estimate  the  licensee  estimated  the  cost 
to  recover  bom  the  fire  and  added  a  25 
percent  cushion  to  arrive  at  the  value  of 
$4.9  million.  The  staff  agrees  that  the 
estimate  to  redbver  from  the  fire  is 
conservative.  The  license  also 
considered  a  second  design  basis 
accident  scenario,  a  fuel  handling 
accident  involving  the  spent  fuel  stored 
in  the  spent  fuel  pool.  The  licensee 
estimated  site  decontamination  cost  for 
the  fuel  handling  accident  at  $0.5 
million.  This  estimate  also  contains  the 
25  percent  cushion.  The  staff  finds  the 
licensee  analysis  consistent  with  past 
industry  events.  The  staff  also  requested 
that  the  licensee  examine  a  hypothetical 
accident  sequence  involving  the 
complete  or  partial  loss  of  water  frnm 
the  spent  fuel  pool  as  a  result  of  a  major 
seismic  event  near  the  plant.  This 
beyond  design  basis  accident,  describe 
in  NUREG-1353,  could  result  in  a 
zirconium  fuel  cladding  fire  in  some  of 
the  recently  irradiated  spent  reactor  fuel 
stored  in  the  spent  fuel  pool  resulting  in 


a  significant  radioactive  release,  and 
associated  site  contamination.  Based  on 
the  licensee  evaluation,  and  the  NRC 
staff  review  of  the  evaluation,  the  staff 
concludes  that  the  likelihood  of  a 
beyond  design  basis  cladding  fire  in  the 
spent  fuel  pool  resulting  in  significant 
onsite  contamination  is  extremely 
remote  and  insurance  coverage  to 
recover  bnm  this  accident  scenario  is 
unnecessary. 

Based  on  a  thorough  evaluation  of 
potential  accidents  at  the  Trojan  site, 
the  staff  concludes  that  a  significant 
reduction  in  onsite  liability  coverage  to 
stabilize  and  decontaminate  the  site  is 
warranted. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  does  not  involve 
any  measurable  environmental  impacts, 
since  the  facility  configuration  or  plant 
operations  will  not  change.  P(^ ' 
conducted  a  safety  analysis  in  support 
of  the  exemption  requests  which 
documents  that  there  is  no  credible 
accident  sequence  that  would  result  in 
significant  onsite  contamination  or 
radiation  doses  greeter  than  the  U.S. 
Environmental  Protection  Agency 
Protective  Action  Guides. 

The  NRC  staff,  based  on  independent 
evaluation,  finds  that  the  licensee 
analyses  demonstrates  sufficient  bases 
to  conclude  that  the  consequences  of 
radiological  accidents  whi^  may 
potentially  result  in  a  radiological 
release  or  site  contamination  are  greatly 
decreased  for  Trojan  given  the 
permanently  shutdown  and  defueled 
status  of  the  facility.  A  reduction  in 
onsite  liability  insurance  coverage  is 
therefore  warranted. 

Therefore,  the  proposed  action  does 
not  increase  the  probability  or 
consequences  of  any  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  releas^ 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure  onsite. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  noradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 


60706 


Federal  Register  I  Vol.  58,  No.  220  /  Wednesday,  November  17,  1993  /  Notices 


Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  action.  This  would  not  reduce 
environmental  impacts  of  activities  at 
the  plant  and  would  not  enhance  the 
protection  of  the  environment  nor 
public  health  and  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Trojan  Nuclear  Plan, 
dated  August  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with 
representatives  of  the  State  of  Oregon 
Department  of  Energy  regarding  the 
environmental  impa^  of  the  proposed 
action.  The  State  representatives  bad  no 
comment. 

Finding  of  No  Signi6cant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  application  for 
exemption  dated  July  8, 1993,  which  is 
available  for  public  inspection  at  the 
Commission  Public  Doounent  Room, 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  Local 
Public  Docximent  Room  for  the  Trojan 
Nuclear  Plant  at  the  Branford  Price 
Millar  Library,  Portland  State 
University,  Portland,  Oregon  97207. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Richard  F.  Dudley,  fr.. 

Acting  Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 

Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Rmctor  Regulation. 

•IFR  Doc.  93-28239  Filed  11-16-93;  8:45  am] 
BILUNQ  COOE  TBWHn-ll 


Revision  of  Appendix  A  to  10  CFR  Part 
100;  Meeting 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  Staff  will  meet  with 
representatives  of  the  Nucleer 
Management  and  Resourcec  Council 
(NUMARC)  to  discuss  their  comments 
pertaining  to  the  pit^Ktsed  revision  of 
Appendix  A,  “Seismic  and  Geologic 
Siting  Criteria  for  Nuclear  Power 
Plants,”  to  10  CFR  part  100. 

DATES:  November  30, 1993,  8  a.m.  to  5 
p.m.  (If  necessary,  meting  will 
continue  on  December  1, 1993,  at  the 
same  location  and  time). 

ADDRESSES:  11555  Rockville  Pike, 

Room:  1  F7/9,  Rockville,  Maryland. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Andrew ).  Murphy,  Chief,  Structural 
and  Seismic  Engineering  Branch,  OfRce 
of  Nuclear  Regulatory  Research,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone:  (301)  492-3860. 
SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Management  and  Resources 
Council,  on  behalf  of  the  nuclear  power 
industry,  reviewed  the  proposed  rule, 

10  CFR  parts  50,  52,  and  100,  Reactor 
Siting  Criteria:  Including  Seismic  and 
Earthquake  Engineering  Criteria  fm 
Nuclear  Power  Plants  and  Proposed 
Denial  of  Petition  for  Rulemaldng  From 
Free  Environment,  Inc.,  et  al.  (57  FR 
47802),  and  offered  comments  in  a  letter 
dated  March  24, 1993.  The  NRC  staff 
reviewed  the  NUMARC  comments  and 
has  identified  areas  where  additimal 
information  or  clarifications  are  needed. 

The  purpose  of  this  meeting  is  to  meet 
with  NUMARC  and  other  industry 
representatives  to  obtain  the  rationale 
for  their  suggested  changes  (Ref. 
Memorandum  frt>m  Lawrence  C  Shao, 
NUC  to  William  H.  Rasin,  NUMARC, 
dated  November  9, 1993,  available  at 
NRC  Document  Room  at  2120  L  Street 
NW.,  (Lower  Level),  Washington,  DC). 
No  specific  agenda  is  being  proposed. 

Dated  at  Rockville,  Marylantf,  this  9th  day 
of  November,  1993,  for  the  Nuclear 
Regulatory  Commission. 

Lawrence  C  Shao, 

Director,  Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research. 

(FR  Doc.  93-28211  Filed  11-16-93;  8:45  am| 
eauNO  CODE  T»as  si-m 


[Docket  Noe.  50-424  and  50-425] 

Georgia  Power  Co.,  at  ai.  Denial  of 
Amendmenta  to  Facility  Operating 
Licenaea  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  the  Georgia  Power 
Company,  et  al.  (the  licensee)  fOT 
amendmoits  to  Fadiity  Operating 
License  Nos.  NPF-68  and  NPF-^1 


issued  to  the  Ucensee  for  operation  of 
the  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  located  in  Bur4e  County, 
Georgia.  A  Notice  of  Consideration  of 
Issuance  of  this  amendment  request  was 
published  in  the  Federal  Esgisto’  on 
July  8, 1992  (57  FR  30249). 

The  proposed  amendment  request 
was  to  revise  Technical  Spedfications 
(TS)  3/4.6. 1.7  and  4.6.1.21  to  allow  for 
quarterly  leak  rate  testing  to  be 
performed  outside  containmmit  by 
pressurizing  between  the  containment' 
purge  supply  and  exhaust  isolation 
valves,  liiis  results  in  the  inboard 
valves  being  pressure  trated  in  the 
direction  opposite  that  which  would  be 
pressurized  during  acddent  conditions. 

The  NRC  staff  has  concluded  thet 
testing  of  the  valves  in  the  reverse 
direction  will  not  provide  equivalent  or 
more  conservative  results  than  that 
required  by  Section  III.C  of  Appendix  ) 
to  10  CFR  part  50,  and  that  tire  request 
cannot  be  granted.  The  licensee  was 
notified  of  the  Commission’s  denial  of 
the  proposed  change  by  letter  dated 
November  10, 1993. 

By  December  17, 1993,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  ^>ove.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  PuWc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555  by  the  above  date. 

A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Arthur  H.  Domby,  Troutman 
Sanders,  NaticmsBank  Plaza,  Suite  5200, 
600  Peachtree  Street,  NE.,  Atlanta, 
Georgia  30308-2210,  attorney  for  the 
Ucensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  appUcation  for 
amendments  dated  November  7, 1991, 
as  revised  June  17, 1992,  and  (2)  the 
Commission’s  letter  to  the  licensee 
dated  November  10, 1993. 

These  documents  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Burke  Coimty  Public  Library,  312 
Fourth  Street,  Waynesboro,  Georgia 
30830.  A  copy  of  item  (2)  may  be 
obtained  upon  request  addressed  to  the 
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U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Document  Control  Desk. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Hermann, 

Acting  Director,  Project  Directorate  II-3, 
Division  of  Reactor  Projects-I/n.  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  93-28213  Filed  11-18-93;  8:45  am] 
BHJJNO  CODE  7BeO-«1-H 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday,  December  2, 
1993,  has  been  cancelled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee’s 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committee,  room  1340, 1900  E 
Street,  NW.,  Washington,  DC  20415, 
(202)  606-1500. 

Dated:  November  9, 1993. 

Anthony  F.  Ingrasda, 

Chairman,  Federal  Prevailing  Rate,  Advisory 
Committee. 

(FR  Doc.  93-28176  Filed  11-16-93;  8:45  am) 
BILUNQ  COOC  S328-01-M 


National  Partnership  Council;  Meeting; 
Correction 

AGENCY:  Office  of  Personnel 
Management. 

SUMMARY:  This  document  corrects  the 
place  and  point  of  contact  for  the 
November  19, 1993,  2  p.m.,  meeting  of 
the  National  Partnership  Council,  which 
were  published  November  5, 1993  (58 
FR  59082). 

PLACE:  Office  of  Personnel  Management, 
Theodore  Roosevelt  Building,  1900  E 
Street,  NW.,  Auditorium,  Washington, 
DC  20415-0001.  The  auditorium  is 
located  on  the  ground  level. 

POINT  OF  CONTACT:  Douglas  K.  Walker, 
Office  of  Communications,  Office  of 
Personnel  Management,  Theodore 
Roosevelt  Building,  1900  E  Street,  NW., 
room  5F12,  Washington,  DC  20415- 
0001,  (202)  606-1800. 


Office  of  Personnel  Management. 

JamaeB.  King, 

Director. 

(FR  Doc.  93-28232  Piled  11-16-93;  8:45  am] 
■aJJNQ  oooc 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Exemption  From  Bond/Escrow 
Requirement  Relating  to  Sale  of  Assets 
by  an  Employer  Who  Contributes  to  a 
Multiempioyer  Plan;  Plaid  Holdinga 
Corp. 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  has  granted  a  request  from 
Plaid  Holdings  Corporation  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
("ERISA”).  A  notice  of  the  request  of 
exemption  from  the  requirement  was 
published  on  May  14, 1993  (58  FR 
28646).  The  efiect  of  this  notice  is  to 
advise  the  public  of  the  decision  on  the 
exemption  r^uest. 

ADDRESSES:  The  nonconfidential 
portions  of  the  request  for  an  exemption 
and  the  PBGC  response  to  the  request 
are  available  for  public  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department,  suite  7100,  at  the 
address  below,  between  the  hours  of  9 
a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 
Nathaniel  Rayle,  Attorney,  Office  of 
General  Counsel  (22514),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington.  DC  20006; 
telephone  202-778-8823  (202-956- 
5059  for  TTY  and  TDD).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980, 
(“ERISA")  or  “the  Act”),  provide  that  a 
bona  fide  arm’s-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  to  result  in 
a  withdrawal  if  three  conditions  are 
met.  These  conditions,  enumerated  in 
section  4204(a)(l)(A)-(C),  are  that — 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contribution  base  imits  for 


which  the  seller  was  obligated  to 
contribute: 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amoimt  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greeter  of  the 
seller’s  average  required  aimual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller’s  require 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  frt>m  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC”)  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser/s  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  a^inistered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
Resources,  96th  Cong.,  2nd  Sess.,  S. 
1076,  The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980:  Summary 
and  Analysis  of  Considerations  16 
(Comm.  Print,  April  1980);  128  Cong. 
Rec.  S10117  (July  29. 1980).  The 
granting  of  an  exemption  or  variance 
fit)m  the  bond/escrow  requirement  does 
not  constitute  a  finding  by  the  PBGC 
that  a  particular  transaction  satisfies  the 
other  requirements  of  section  4204(a)(1). 
Such  questions  are  to  be  decided  by  the 
plan  sponsor  in  the  first  instance,  and 
any  disputes  are  to  be  resolved  in 
arbitration.  29  U.S.C.  1382, 13399, 1401. 

Under  the  PBGC’s  regulation  on 
variances  for  sales  of  assets  (29  CFR  part 
2643),  a  request  for  a  variance  or  waiver 
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of  the  bond/escrow  requirement  under 
any  of  the  tests  eatablished  in  the 
reflation  (29  CFR  2643.12-2643.14)  is 
to  be  made  to  the  plan  in  question.  Ibe 
PBGC  will  consider  wavier  requests 
only  when  the  request  is  not  based  on 
satisfaction  of  one  of  the  four  regulatory 
tests  or  when  the  parties  assert  that  the 
financial  information  necessary  to  show 
satisfaction  of  one  of  the  regulatory  tests 
is  privileged  or  confidential  financial 
information  within  the  meaning  of  S 
U.S.C.  552(b)(4)  (the  Freedom  of 
Information  Act). 

Under  §  2643.3  of  the  regulation,  the 
PBGC  shall  approve  a  request  for  a 
variance  or  exempdon  of  it  determines 
that  approval  of  the  request  is 
warranted,  in  that  it — 

(1)  Would  more  affectively  or 
equitably  carry  out  the  purposes  of  title 
rv  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and 
§  2643.3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Raster,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption. 

The  DecisMMi 

On  May  14, 1993  (58  FR  28646).  the 
PBGC  published  a  request  from  the 
Plaid  Holdings  Corporation  (“the 
Buyer")  for  an  exeropticm  from  the 
bond/escrow  requirement  of  section 
4204(aHl)(6)  with  respect  to  its 
urchase  of  assets  of  the  men’s  clothing 
usiness  of  Crystal  Brands,  Inc.  (“the 
Seller").  The  ^e  of  assets  became 
effective  on  October  19, 1992.  No 
comments  were  received  in  response  to 
the  notice. 

According  to  the  request,  the  Seller 
was  required  to  contribute  to  the 
Amalgamated  Insurance  Fund  (“the 
Fund")  for  work  at  the  purchased 
operaticms.  At  the  time  of  the  sale,  the 
Buyer  was  (and  continues  to  be) 
obligated  to  contribute  to  the  Fund  for 
operations  other  than  the  purchased 
operations. 

As  part  of  the  purchase  transaction, 
the  Buyer  agreed  to  cxxnply  with  the 
terms  of  section  4204  of  ERISA.  The 
Buyer  will  post  a  bond  or  other  security 
acceptable  to  the  Fund  in  the  event  an 
exemption  from  the  requirements  of 
section  4204(a)(1)(B)  is  not  granted.  The 
Seller  has  agreed  to  be  secondarily 
liable  for  its  withdrawal  liability  should 
the  BuyN  withdraw  from  the  Fund 
within  five  years  of  the  transaction  and 
fail  to  pay  its  withdrawal  liability  when 
due. 


The  amoimt  of  the  bond/escrow  that 
would  be  required  of  the  Buyer  under 
section  4204(a)(1)(B)  of  ERISA  is 
$3,600,241.  The  Eller’s  potential 
withdrawal  liability  is  estimated  to  be 
$22,021,073.  The  Buyer’s  withdrawal 
liability  for  its  other  operations  if  it 
withdi^  with  respect  to  such 
operations  in  1902  would  be  $3,011,496. 

The  Buyer  does  not  meet  the  net 
tangible  assets  test  described  in  29  CFR 
2643.14(a)(2)  as  of  the  end  of  the  plan 
year  in  which  the  transaction  occurred. 
That  provision  requires  that  the  Buyer’s 
net  tangible  assets  as  of  the  end  of  its 
fiscal  year  preceding  the  year  of  the 
transaction  equal  or  exce^  the 
combined  withdrawal  liability  for  the 
purchased  operations  and  its  other 
operations.  However,  the  Buyer  has 
submitted  pro  forma  finandd 
statements  as  of  December  31, 1992, 
showing  that  its  net  tangible  assets  as  of 
that  date  exceed  the  combined  Uability 
for  the  purchased  operations  and  its 
other  operations.  The  Buyer  has 
requested  confidmitial  treatment  of  the 
financial  statements  under  5  U.S.C 
552(b)(4)  because  the  Buyer  is  a 
privately  owned  busineas  whose 
financial  records  are  not  puUiciy 
available. 

Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  with  the  request  for  an 
exemption,  the  PBGC  has  determined 
that  an  exemption  from  the  bond/ 
escrow  requirement  is  warranted,  in  that 
it  would  more  effectively  carry  out  the 
purposes  of  title  IV  of  ERISA  and  would 
not  significantly  increase  the  risk  of 
financial  loss  to  the  F\md.  Therefore, 
the  PBGC  hereby  grants  the  request  for 
an  exemption  for  the  bond/escrow 
requirement.  The  granting  of  an 
exemption  or  variance  from  the  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  does  not  constitute  a 
finding  by  the  PBGC  that  the  transaction 
satisfies  the  other  requirements  of 
section  4204(aKl).  The  determination  of 
whether  the  transaction  satisfies  such 
other  requirements  is  a  determination  to 
be  made  by  the  Plan  sponsor. 

Issued  at  Washiigton,  DC  cm  this  9th  day 
of  November,  1993. 

Martha  Slate, 

Executive  Director, 

[FR  Doc  93-28187  Filed  11-16-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleaae  Net.  34-33180;  FHa  No.  SR-BSE- 
83-20] 

Sotf-Regulatory  Organbationt;  FHIng 
and  Immediate  Effectiveneea  of 
Propoeed  Rule  Change  by  the  Boeton 
Stock  Exchange,  Inc.  Relating  to  Ra 
Smoking  Policy 

November  10, 1993. 

Pursuant  to  section  19(b)(1)  of  tbe 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  OctobOT  28. 1993, 
the  Boston  Stock  Exchange,  Inc.  ("BSE" 
or  "Exchange”)  filed  Mrith  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commis.sion  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fixtm  interested  persons. 

1.  Self-Regulatory  C^aitizatioii’s 
Statement  of  the  Terms  of  Substance  ef 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend  its 
Smoking  Policy  to  ban  smoking  in  the 
hallways  outside  of  the  restrooms. 

n.  Self-Regulatoxy  Oiganization’s 
Statement  of  the  Purpose  oC  end 
Statutory  Basis  fcH*,  ^  Pit^osed  Rule 
Change 

In  its  filing  with  the  Commission,  tbe 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  'The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  f(Hth  in 
Sec^ons  A.  B.  and  C  below,  of  the  roost 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Bmis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  tbe  proposed  rule 
change  is  to  amend  the  current  Smoking 
Policy  to  redesignate  the  hallways 
outside  of  the  restrooms  as  areas  where 
smoking  is  prohibited.  This  diange  in 
policy  is  being  adopted  in  response  to 
concerns  regarding  the  effects  of 
smoking  on  non-smokms  in  the  work 
environment,  balancing  tliese  concerns 
with  providing  an  area  or  areas  for 
smokers.  *1116  stated  policy  of  the 
Exchange  provides  that  the  Matiet 
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PerfbraiHice  Committee  is  aediorized  to 
make  changes  in  the  derignated  areas 
for  smoking  widi  due  nol^to  the 
membOTshipi.1  A  menunandnm  was 
issued  on  October  22, 1993,  infbnnii^ 
members  that  the  amaodad  poUcy 
would  become  eSective  on  Novendiar 
22,1993. 

2.  Statutory  Basis 

The  statutOTy  basia  br  the  pn^xMed 
smoking  policy  is  sectkm  6(bHl)  of  the 
Act,  in  diet  the  poBcy  is  an 
administrative  action  by  the  Exchange 
to  reottize  ita  members  to  comply  wim 
its  rules  utd  policies,  and  will  ensure 
the  orderiy  conduct  id  business  on  the 
floor  and  in  the  administrative  areas 
without  interfering  with  dm  passonal 
cmnimt  mad  safety  of  the  raemben  and 
stafiL 

B.  SeIf-Reg}ihtoTy  Organization’s 
Statement  on  Buixien  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  i^e  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  fertherance 
of  the  purposes  of  tne  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  an  the 
Proposed  Rule  Change  Received,  from 
Members,  Participants  or  Others 

The  Exdiange  has  neither  solicitsd 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  ^ecdveneas  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  ccmstitutes 
stated  poli^,  practice  or  interpretation 
with  respect  to  the  meaning, 
administration  or  enforcement  of  an 
existing  rule  of  the  Exchange  and 
therefore  has  become  effective  pursuant 
to  section  19(b)(3MA)  of  the  Act  and 
subparagraph  (e)  of  Rule  19lM 
thereunder.  At  any  tisae  within  60  days 
of  the  filing  of  su(±  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  ki  the  public 
interest,  the  protection  of  investors, 
or  otherwise  in  fiirdierance  of  the 
purposes  of  die  Act 

IV.  S^dtation  of  Commenls 

Interestod  persons  are  invited  to 
subrmt  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  dmreof  with  the 
Secretary.  Securities  and  Exchange 


'  Sm  SscuriUea  Exchange  Act  Release  No.  325S2 
(June  29,  lM3)v  SSPR  3S714  (Hdy  8. 199^  (order 
approving  File  No.  SR-BSE-e3-03). 


Conunissioii,  450  Fifth  Straol.  NW., 
Washington,  DC  20649.  COpieet^the 
submiarion,  all  siAaequent 
amendraenl^  all  written  statemanti 
with  raenecttn  the  proposed  rale 
change  mat  are  filea  vrithdiu 
Conunisaion^  and  aU  written 
communkadona  rdating  to  the 
proposed  nde  change  between  Ifaa 
Commission  and  any  person,  othat  than 
those  that  may  be  witbiteld  frona  the 
public  in  accmdance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Refarenee 
Section,  450  Fifth  Street,  NW.« 
Washmgton.  DC  20549.  Copies  of  such 
filing  w^  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submisaiona 
should  refer  to  File  No.  SR-BSE-93-20 
and  should  be  submitted  by  December 
8. 1993. 

For  the  Coounission,  by  the  Divisiaa  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-28227  Filed  11-16-93;  8:45  am] 
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[Releaae  Na  34-33184;  Hie  No.  SB-BSE- 
93-22) 

Self-Regulatory  Organizatlone;  FHIng 
and  Immediate  Effectiveneee  of 
Proposed  Rule  Change  by  the  Boston 
Stock  Exchange,  Inc.  Relating  to  an 
Extension  of  ^nendmentato  its 
Transaction  Fee  Schedule  for  a  Six 
Month  Period 

November  10, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
(“Act”).  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  OctolMr  29. 1993.. 
the  Boston  Stock  Exchange.  Inc.  (“BS^’ 
or  “Exchange’*)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  H  and  IH 
below,  which  Items  have  been  prepared 
by  die  self-regulatory  organization.  On 
November  3, 1993,  the  ^E  submitted 
Amendment  No.  1  to  die  proposed  rule 
change.*  The  Commission  is  publiriiing 
this  nodce  to  solicit  comments  on  the 
proposed  rule  change  from  hiterested 
persons. 


*  Sot  iMtar  from  Kavon  A.  AhriM.  AsaislBrt  Vkw 
President.  BSE.  to  Diana  Luka-Hopwn.  Branch 
Chief.  Commiesion.  dated  October  29, 1993: 
Amendment  No.  1  requested  that  the  BSE  vahm 
charges  be  extended  tar  six  mondiB  instead  of  one 
year. 
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L  Self  Kegtriatory  OrganixalioB’e 
StalomonI  of  IheTenne  of  SubeUmca  of 
thoPropoeed  RuleClunsge 

The  BSE  proposM  to  axtaad  the 
temporary  eSa^voiess  of  its  fee 
schedule  regarding  certain  Intennaikst 
'Trading  System  r’lTS”)  fees  for  a  six 
month  period.*  'Ihe  affacted  fees  are  as 
follows: 
new  language 
[deleted  language) 

Value  Charges 

All  [BS:]  other  Executions  linclitdee 
trades  over 3,000  sharer  and  ITS 
trades) 

First  $10  million  per  month 
$.16  pw  $1,000  contract  value 
Next  $40  millioB  per  month 
$.13  per  $1,(XX)  contract  value 
Next  $50  million  per  month 
$.10  per  $1,000  contract  value 
Next  $1(X)  million  per  mtmth 
$.08  per  $1,000  contract  value 
Next  $300  millkm  per  month 
$.05  per  $1,000  contract  value 
$500.1  -f  million  per  month 
$.01  per  $1,000  contract  value 
Maximum  charge  per  side  (non-cross); 
$100.00 

Maximum  charge  per  side  (cross) 

$75.00 

I.T.S.  User  Fee 

No  charge  for  non-specialist  firms 

n.  Self-Reguletmy  Organization’s 
Statement  of  the  Pnrpoee  of,  and 
Statutory  Basis  for,  ^  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  H  received 
on  the  proposed  rule  change.  'The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatmy  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  request  a  six  month 
extension  of  the  temporary  approval  of 


*On  Novembar  24, 1992.ttsCoiimilMkm 
annotiiiced  the  immediate  effectiveaeM  of  a  BSE 
proposal  which,  among  odier  diings,  amended  the 
BSE  fee  schedule  to  impose  valus  chaiges  on  all' 
non-specialist  outbound  ITS  tsades  for  a  (mm  year 
period.  See  SecuriBes  Exchange  Act  Release  No. 
3151S  (November  24, 1992).  57  FR  88937 
(December  l,  1992}  (notice  of  immediate 
effectiveness  of  File  No.  SR-BS&-92-9). 
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the  Exchange’s  fee  schedule  regarding 
certain  ITS  fees.  At  the  request  of  the 
Commission,  the  BSE  sought  temporary 
approval  of  that  portion  of  its  proposed 
rule  filing  SR-BSE-92-9  warding 
certain  ITS  transactions.^  *100  affected 
fees  are  comprised  of  the  value  charges 
instituted  on  all  non-specialist, 
outbound  ITS  trades  which  replaced  the 
ITS  User  Fee  of  $.003  per  share  on  all 
outbound  trades  incurred  by  non- 
specialist  firms.  The  Commission 
grcuited  temporary  approval  of  the  value 
charges  on  a  one  year  basis  pending  the 
outcome  of  the  Market  2000  Study. 

2.  Statutory  Basis 

The  statutory  basis  for  this  proposal  is 
section  6(b)(4)  of  the  Act  in  that  me 
proposal  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  the  BSE's 
members,  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  solicited  horn  the  Fee 
Committee  of  the  Board  of  Governors, 
comprised  of  representatives  of  dealer- 
specialist,  retail,  and  institutional  firms; 
from  the  Executive  Committee,  which 
serves  as  the  Board  of  Governors  of  the 
Clearing  Corporation;  and  from  the 
Board  of  Governors  of  the  Exchange. 

III.  Date  of  Effectiveneaa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and 
subparagraphs  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


>  See  Release  No.  34-31515,  supra  note  2. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  «vith  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Room.  Copies  of  this  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-93-22  and  should  bo 
submitted  by  December  8, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-28228  Filed  11-16-93;  8:45  am] 
aaxato  cooc  aoio-oi-M 


[Rataasa  No.  34-3>166;  Flla  No.  SR-^BOE- 
93-42] 

Self*Regulatory  Organizations;  Fiiing 
of  Proposed  Ruie  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Reiating  to  Options  on  the  Nasdaq  100 
Index 

November  8, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  22, 
1993,  the  Chicago  Board  Options 
Exchange,  Inc.  (“CBOE"  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  IB  below,  which  Items 
have  been  prepared  by  the  CBOE.i  'The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 


>  The  CBOE  amended  the  rule  change  proposal  on 
October  27, 1993  to  include  an  updat^  list  of  the 
securities  comprising  the  Nasdaq  100  Index.  This 
list  of  securities  bec^e  the  basis  of  calculations  of 
the  value  of  the  Nasdaq  100  Index  as  of  October  26, 
1993.  See  letter  from  Robert  B.  Wilcox,  fr.,  Schiff 
Hardin  k  Waite  to  Michael  A.  Walinskas,  Staff 
Attorney,  Division  of  Market  Regulation,  SEC,  dated 
October  27, 1993  ("amendment  No.  1"). 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  Subetance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  list  and  trade 
options  on  the  Nasdaq  100  Index 
(“Nasdaq  Index”  or  “Index”).  'The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  the  CBOE, 
and  at  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purple  of,  and 
Statutory  Basis  for,  me  Pit^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
(SOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  options  based  on  the  Nasdaq 
Index.  Such  options  are  sometimes 
referred  to  in  this  proposed  rule  change 
as  “NDQ  options.”  The  Nasdaq  Index  is 
calculated  and  maintained  by  the 
Nasdaq  Stock  Market,  Inc.  (“Nasdaq”),  a 
subsidiary  of  the  National  Association 
of  Securities  Dealers,  Inc.  (“NASD”). 
NDQ  options  will  be  cash-settled, 
European-style  and  A.M.-settled. 

1.  Index  Elesign,  Maintenance,  and 
Calculation 

The  Nasdaq  Index  is  a  capitalization- 
weighted  index  composed  of  one 
hundred  of  the  largest  non-financial 
securities  issued  by  U.S.  issuers  and 
traded  on  the  Nasdaq  National  Market. 
No  more  than  one  security  issued  by  an 
issuer  may  be  included  in  the  Index  at 
any  time.  The  Index  is  comprised  of 
stocks  that  range  in  capitalization  from 
$437  million  to  $26.8  billion,  as  of  the 
market  close  on  October  25, 1993.  As  of 
that  time,  the  total  capitalization  of  the 
Index  was  $253.8  billion,  the  median 
capitalization  of  the  stocks  in  the  Index 
was  $1.3  billion,  the  largest  stock  in  the 
Index  accounted  for  10.54%  of  the  total 
capitalization  of  the  Index,  and  the 
smallest  stock  in  the  Index  accounted 
for  0.17%  of  the  total  capitalization  of 
the  Index. 

As  is  true  with  respect  to  other 
capitalization-weighted  indexes,  the 
representation  of  each  security  in  the 
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Index  is  proportional  to  its  last  sale 
price  times  the  total  number  of  shares 
outstanding,  in  relation  to  the  total 


market  value  of  all  of  the  securities  in 
the  Index.  The  level  of  the  Index  is 
calculated  as  follows: 


CumnI  Market  Value 

Index  Level  *  - x  250 

Adfusted  Base  Period  Market  Value 


Current  Market  Value  After  Adjiistinenls 

Ad)usted  Base  Period  Market  =  '  '  "  x  Previous  Base  Period  Market'Value 

Coirent  Market  Value  Before  Adjustments 


The  numerical  value  of  the  Index  was 
established  at  250  prior  to  the  opening 
of  the  market  on  February  1, 1985,  and 
on  November  3, 1993  was  at 
approximately  776.  Nasdaq  has  advised 
the  CBOE  that  it  has  determined  to  split 
the  value  of  the  Index  in  half  prior  to 
the  commencement  of  trading  of  NDQ 
options,  and  the  current  value  of  the 
Index,  after  giving  effect  to  the  split, 
would  be  approximately  388. 

Nasdaq  has  notified  the  CBOE  that  it 
recently  updated  the  list  of  securities 
comprising  the  Index  and  vyill  continue 
to  make  revisions  to  the  Index  on  an 
annual  basis.2  Nasdaq  also,  in  its 
discretion,  will  make  special 
adjustments  to  the  securities  comprising 
the  Index  to  reflect  such  events  as 
mergers,  acquisitions,  and  capitalization 
changes  and  adjustments  (resulting  from 
stock  splits,  stock  dividends,  spin-oifs 
and  similar  events).  Updates  to  the 
Index  and  special  adjustments  result  in 
value  changes  to  both  the  current 
market  value  and  adjusted  base  period 
market  value  in  the  formula  set  forth 
above,  and  therefore  do  not  in  and  of 
themselves  alter  the  level  of  the  Index. 
The  level  of  the  Index  therefore  changes 
(except  in  the  case  of  a  split  in  the 
Index,  as  described  above)  only  as  a 
result  of  price  changes  in  the  securities 
comprising  the  Index. 

The  Ind^  is  calculated  contiruiously 
by  Nasdaq  and  disseminated  no  less 
often  than  every  fifteen  seconds.  Iridex 
values  are  disseminated  by  Nasdaq  to 
Level  2  and  Level  3  Nasdaq  terminals 
and  to  Level  1  vendors  and  the  print 
media.  Nasdaq  will  also  calculate  the 
exercise  settlement  value  for  each 
expiring  series  of  NDQ  options  and 
m^e  tlris  value  avail^le  to  the  CBOE 
for  use  by  the  Options  Clearing 


2  Nasdaq  has  advised  the  CBOE  that  it  wilt 
conduct  an  update  of  the  components  of  the  Index 
in  each  future  year,  that  these  annual  future  updates, 
will  be  conducted  using  closing  values  for  the  Anal 
day  of  trading  in  November,  that  Nasdaq  vdll  make 
any  changes  in  the  Index  publicly  available  in  early 
De<%mber,  and  that  the  Index  as  updated  will 
become  the  basis  for  calculatioiu  of  values  of  the 
Index  as  of  the  flrat  trading  day  foikneing  the  third 
Friday  of  December  in  each  year.. 


Corporation  in  effecting  settlement  of 
exercises  and  assignments  of  the 
options.3 

2,  NDQ  Option  Trading 

The  Exchange  is  proposing  in  the 
proposed  rule  change  to  trade  "regular” 
NDQ  options  and  foll-vaTue  and 
reduced-value  long-term  options 
(“LEAPS”)  based  on  the  Nasdaq  Index 
(“NDQ  LEAPS”).  Chapter  XXIV  of  the 
CBQC’s  Rules,  as  modified  by  this  rule 
change,  will  govern  trading  of  NDQ 
options.  The  CBOE  attach^  to  its  rule 
filing  with  the  Ounmission  an  exhibit 
summarizing  the  proposed  contract 
specifications  for  NDQ  options. 

(a)  Reporting  authority.  The  existing 
Interpretation  to  CBOE  Rule  24.1  that 
identifies  the  “reporting  authority”  for 
each  index  underlying  options  traded 
on  the  Exchange  will  be  amended  to 
specify  that  the  reportii^  authority  for 
the  Nasdaq  Index  is  Nasdaq. 

(b)  Current  index  value.  The  “current 
index  value”  for  regular  NDQ  options 
will  be  equal  to  the  level  of  the  Nasdaq 
Index  as  reported  by  Nasdaq  (after 
giving  effect  to  the  split  in  t^  Index 
described  above).^  The  “current  index 
value”  for  reduced-value  NDQ  LEAPS 
will  be  one-tenth  of  the  value  of  the 
related  regular  NDQ  options. 

(c)  Exercise  and  settlement.  Rule  24.9 
will  specify  that  NDQ' options  will  have 
European-style  exercise  and  will  be 
"A.M.-settled  index  options.”  Regular 
NDQ  options  and  NDQ  LEAPS  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month, 
and  the  last  day  for  trading  in  an 
expiring  series  will  be  die  second 


3  Because  NOQ  optiona  will  be  A.M.-Mttled,  each 
exercise  settlement  value  will  be  an  “opening  index 
value,’*  i.e.,  a  value  derived  bom  first  report^  sale 
(opening)  prices  of  the  securities  in  the  Index  on  the 
last  day  of  trading  in  the  secnrities  prior  to 
expiration,  or  from  the  last  raptHted  sale  prices  of 
any  securities  that  do  not  open  for  trading  on  that 
day. 

4  The  “current  index  value”  is  deAnedin  CBOE 
Rule  24.1(g)  (as  amended  by  File  Na  SR^-CBOE-S3- 
05)  for  regular  options  to  mean,  “the  level  of  the 
underlying  index  reported  by  the  rep>orting 
authority  for  the  index,  or  any  multiple  or  ftaction 
of  such  reported  level  specifM  by  ^  Exchange.” 


business  day  (ordinarily  a  Thursday) 
preceding  the  expiration  date. 

(d)  Position  limits.  The  ^change 
proposes  initially^  to  establish  tlw  same 
position  limits  for  NDQ  options  that  are 
applicable  to  most  index  options  trading 
on  the  Exchange,  namely,  25,000  on  the 
same  side  of  the  market,  with  no  more 
than  15,000  of  such  contracts  in  the 
series  with  the  nearest  expiration  date. 
The  Exchange  also  proposes  to  apply 
the  same  hedge  exemption  provisions  to 
NDQ  options  that  are  appli^  to  all 
other  index  options  (other  than  options 
on  the  S&P  500  Index),  namely,  a 
maximum  of  75,000  contracts  on  the 
same  side  of  the  mariiet.  The  existing 
provisions  of  Rule  24.4  (specifically, 
paragraph  24.4(a)  and  Int^retation  .01 
to  Rule  24.4)  implement  these  proposals 
without  any  change. 

(e) Strike  prices.  Interpretation  .01  to 
Rule  24.9,  which  descrtoes  the 
procedures  for  adding  and  dieting 
strike  prices  for  index  options,  will 
apply  to  NDQ  options. 

(f)  Expiration  cycle.  Existing  Rule 
24.9(a)(2).  which  deseribes  the 
expiration  months  for  regular  index 
options,  will  apply  to  regular  NDQ 
options,  and  NDQ  options  will  have  up 
to  three  near-tenn  consecutive 
expiration  months  plus  upi  to  three 
farther-out  expiration  BMmthsat  three- 
month  intervals.  Existing  Rule  24.9(b), 
which  describes  the  expiration  months 
for  LEAPS  index  optims,  will  apply  to 
LEAPS  NDQ  options. 

3.  Inclusion  in  Rules  of  Disclaimer  of 
Liability  on  Behalf  of  Nasdaq. 

The  CBOE  has  agreed  with  Nasdaq  to 
place  a  disclaimer  of  liability  aa  behalf 
of  Nasdaq  in  the  CBOE'^s  Rules.  The 
disclaimer  is  similar  in  concept  to  the 
disclaimers  on  behalf  of  Stan^rd  & 
Poor's  Corporation,  Frank  Russell 
Company,  and  LIFFE  Acbninistration  & 


■  The  Exchange  may  file  a  Mparate  prapomd  rule 
change  in.  the  near  future  to  revise  the  position 
limit»applicab!e  to  all  A-M.-settled  index  options. 
Approval  of  that  proposed  rule  change  would  have 
the  effect  of  revising  the  position  limits  applicable 
to  NDQ  options. 
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Management  that  are  currently  in  the 
CBOE’s  Rules. 

4.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  will  permit 
trading  in  NDQ  options  pursuant  to 
rules  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
to  promote  just  and  equitable  principles 
of  trade,  and  thereby  providing 
investors  with  the  ability  to  invest  in 
options  based  on  an  additional  index. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Bunden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washin^on,  E)C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  %vritten  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ^m  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
C^E.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-42  and  should  be 
submitted  by  December  8, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  93-28214  Piled  11-16-83;  8:45  am] 
aajjNO  cone  aeio-ei-«i 

[Release  No.  34-33174;  File  No.  8R-NA80- 
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Self-Regulatory  Organizations;  Notice 
of  Riing  and  Oftler  Granting 
Temporary  Accelerated  Approval  of 
Proposed  Rule  Change  by  National 
Aasociatioa  of  Securttiea  Dealers,  Inc. 
Extending  the  Advertising  Prefiiing 
Requirement  as  it  Relatas  to 
Coiiaterallzed  Mortgage  Obligation 
(CMO)  Advertiaementa 

November  9, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  4, 1993, 
the  National  Association  of  Securities 
Dealers.  Inc.  (“NASD”  or  "Association”) 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC”  or  "Commission”) 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  III,  section  35(c)(2)  of  the  Rules 
of  Fair  Practice  and  section  8(c)(1)(B)  of 
the  Government  Securities  Rules  to 
extend  temporarily  the  effectiveness  of 
the  advertising  prefiling  requirement  as 
it  relates  to  collateraliz^  mortgage 
obligation  (CMO)  advertisements.  Below 
is  the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets. 

Rules  of  Fair  Practice 
Article  m 


•  17  C7R  200.30-3(aKl2)  (1993). 


Communications  With  the  Public 
Sec.  35. 


(c)  Filing  Requirements  and  Review 
Procedures 

(2)  Advertisements  concerning 
collaterlized  mortgage  obligations 
registered  under  the  Securities  Act  of 
1933  shall  be  filed  with  the 
Association’s  Advertising  Department 
for  review  at  least  10  days  prior  to  use 
(or  such  shorter  period  as  tne 
Department  may  allow  in  particular 
circumstances)  for  approval  and,  if 
changed  or  expressly  disapproved  by 
the  Association,  shall  be  withheld  from 
publication  or  circulation  until  any 
changes  specified  by  the  Association 
have  been  made  or,  in  the  event  of 
disapproval,  until  the  advertisement  has 
been  refiled  for,  and  has  received. 
Association  approval.  This  subsection 
(c)(2)  shall  remain  in  efiect  for  one  year 
frem  November  16, 199(2]3  imless 
modified  or  extended  prior  thereto  by 
the  Board  of  Cfoveroors. 

Government  Securities  Rules 
***** 

Communications  With  the  Public 
Sec.  8 


(c)  Filing  Requirements  and  Review 
Procedures 

(1)  Members  shall  file  advertisements 
for  review  with  the  Association’s 

Advertising  Department  as  follows: 

*  *  * 

(B)  advertisements  concerning 
collateralized  mortgage  obligations  shall 
be  filed  with  the  Association's 
Advertising  Department  for  review  at 
least  10  days  prior  to  use  (or  such 
shorter  period  as  the  Department  may 
allow  in  particular  circumstances)  for 
approval  and,  if  changed  or  expressly 
disapproved  by  the  Association,  shall  be 
withheld  frnm  publication  or  circulation 
until  any  changes  specified  by  the 
Association  have  bwn  made  or.  in  the 
event  of  disapproval,  until  the 
advertisement  has  been  refiled  for,  and 
has  received.  Association  approval.  This 
subsection  (c)(1)(B)  shall  remain  in 
effect  for  one  year  firom  November  16, 
199(2)3  unless  modified  or  extended 
prior  thereto  by  the  Board  of  Cfovemors. 


n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
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the  piupose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspecte  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  PurjMse  of,  and 
Statutory  Basis  for,  we  Proposed  Rule 
Change 

As  part  of  its  continuing  program  to 
enhance  the  regulation  of  sales  practices 
in  connection  with  the  marketing  of 
CMOS,  the  NASO  reviewed  the  (^O 
advertising  pre-use  filing  provisions 
adopted  by  the  NASD  last  year.i  The 
provisions  require  members  to  file  CMO 
advertising  at  least  10  days  prior  to  first 
use  and  are  set  forth  in  Article  m. 
Section  35(c)(2)  of  the  Rules  of  Fair 
Practice  and  Section  8(c)(1)(B)  of  the 
Government  Securities  Rules.  When 
adopted,  the  prefiling  provisions 
contained  sunset  clauses  which 
specified  that  they  would  be  efiective 
until  November  16, 1993,  unless 
modified  or  extended  prior  thereto  by 
the  NASD’s  Board  of  Governors. 

On  the  basis  of  information  provided 
by  the  NASD’s  Advertising  Relation 
Department  staff,  the  NASD  determined 
that  the  prefiling  requirement  has  been 
an  extremely  effective  tool  in 
controlling  the  use  of  misleading 
advertising.  There  has  been  a  significant 
decline  in  the  number  of  non-complying 
filings  as  well  as  a  marked  reduction  in 
the  number  of  complaints  relating  to 
CMO  advertising  referred  for 
disciplinary  action.  The  NASD  is, 
therefore,  proposing  in  a  separate  rule 
filing  submitted  to  the  SEC,  to  amend 
the  rules  to  eliminate  the  sunset 
provisions  thereby  making  the  filing 
requirement  permanent.  > 

ui  the  interim,  until  the  SEC  has  had 
the  opportimity  to  review  and  publish 
for  public  comment  the  NASD’s 
proposal  to  make  the  prefiling 
provisions  permanent,  the  NASD  is 
proposing  to  extend  temporarily  the 
effe^veness  of  the  prefiling  provisions 
for  one  year. 

'The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 


>  See  Securities  Exchange  Act  Release  No.  31369 
(October  28, 1992),  87  FR  49732  (Nov.  3. 1992) 
(approving  File  Na  SR-NASD-a2-32). 

>The  proposed  rule  change,  the  text  of  which 
may  be  examined  in  the  Commission's  Public 
Reference  Room,  also  sronld  require  the  filing  of 
advertisements  and  sales  Uterature  relating  to 
investment  companies.  See  File  No.  SR-NASD-93- 
66,  filed  writh  the  Commission  on  November  4, 
1993. 


provisions  of  Section  15A(b)(6)  of  the 
Act  6  in  that  the  amendments  will 
ensure  that  the  positive  effect  of  the 
profiling  requirement  in  controlling  the 
use  of  misleading  advertising,  whi^ 
protects  investors  and  the  public 
interest  by  enhancing  sales  practices 
relating  to  CMOs,  will  be  extended 
temporarily  for  one  year  while  the 
proposal  to  make  the  profiling 
provisions  permanent  is  reviewed  and 
published  for  public  comment  by  the 
SEC 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

’The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  section  19(b)(2)  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  publication  in  the  Federal 
Register.  The  NASD  notes  that:  the 
proposed  rule  change  is  an  interim  rule; 
the  NASD  has  filed  a  proposed  rule 
change  soliciting  public  comment 
concerning  whether  to  make  the 
profiling  requirement  permanent;  and 
the  NASD  previously  has  solicited 
member  comment  concerning  the 
profiling  requirement. 

Based  on  the  NASD’S  representations 
that:  (1)  The  profiling  requirement  has 
been  an  effective  tool  in  controlling  the 
use  of  misleading  advertising.  (2)  there 
has  been  a  mark^  decline  in  the 
number  of  advertising  filings  that  do  not 
comply  with  the  rules,  and  (3)  there  has 
been  a  significant  reduction  in  the 
number  of  complaints  relating  to  CMO 
advertising  referred  for  disciplinary 
action,  the  Commission  finds  that  die 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
pi^cular,  the  requirements  of  section 
lSA(b)(6).  Section  15A(b)(6)  requires,  in 
part,  that  the  rules  of  the  NASD  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 


« 15  U.S.C.  780-3. 


The  Commission  finds  good  cause  for 
approving  the  proposal  on  an 
accelerate  basis  to  avoid  the  operation 
of  the  current  sunset  clauses  wUch 
would  cause  the  profiling  provisions  to 
expire  on  November  16, 1993.  The 
Commission  believes  that  the  proposed 
rule  change  promotes  the  pubUc  interest 
by  continuing  a  regulatory  policy  that 
has  successfully  r^uced  the  use  of 
misleading  CMO  advertising  by  NASD 
members  and  believes  it  is  appropriate 
to  continue  these  requirements 
uninterrupted. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  (Opies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  diange  between  the 
commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  Mrill  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
niunber  in  the  caption  above  and  should 
be  submitted  by  December  8, 1993. 

R  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2) « that  the  proposed  rule 
change  (SR-^ASD-93-64),  extending 
xmtil  November  16, 1994  the 
requirement  that  collateralized  mortgage 
obligation  advertisements  be  profiled 
with  the  NASD,  is  hereby  approved. 

Ter  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  2(X).30-3(a)(12). 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc  93-28175  Filed  11-16-93;  8:45  am] 
stusta  CODE  soio-ei-M 


«19U.S.C78s(bX2). 
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[fWMM  Now  34-33182;  FHe  No.  8R-P8E- 
93-27] 

Self-Regulatory  Organizatlona;  Rling 
and  Immediate  Effectiveneaa  of 
Propoaad  Rule  Change  by  the  Pacific 
Stock  Exchange,  Inc.  Relating  to  a  Two 
Month  Waiver  of  Certain  Fees  for  Floor 
Members 

November  10. 1903. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exdiange  Act  of  1934 
("Act”),  IS  U.S.C  788(b)(1),  notice  is 
hereby  given  that  on  Octol^  29, 1993, 
the  Pacific  Stocic  Exchange,  Inc.  ("PSE" 
or  "Exchange”)  filed  with  the  Seoirities 
Exchange  Commission  ("Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  n  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changs 

The  PSE  proposes  to  waive  certain 
fees  fat  floor  members  set  forth  in  the 
PSE’s  Schedule  of  Rates  for  Exchange 
Services  ("Schedule  of  Rates”)  for  a  two 
month  period. 

n.  Sdf-Regulatory  Organization’s 
Statement  of  the  Purpose  at,  and 
Statutosy  Basis  Cor,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organizatimi  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Ckganization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  waive 
the  following  monthly  fees  mat  are 
applicable  to  its  equity  and  options  floor 
members:  (1)  Equity  Floor  Broker  Booth 
Fees  of  $125,  $250  and  $375  for  small, 
large  and  area  booths,  respectively;  (2) 
Equity  Floor  Privilege  Fees  of  $165  per 
registered  floor  member  and  registered 
clerk;  (3)  approximately  31%  of  the 
Systems  Fee  of  $1,700  per  post  on  the 
equity  floor;  (4)  appnn^ately  45%  of 
the  Cations  Floor  Booth  Fees  of  $300, 


$400  and  $500  frv  retail  booths,  clearing 
booths  and  stock  execution  booths, 
respectively,  and  approximately  45%  of 
the  $350  suntiarge  m  prime  location 
booths;  and  (5)  approximately  45%  of 
the  Options  Kfomt  Maker  Fees  of  $725 
per  month.  The  Exchange  proposes  that 
the  waivers  be  in  effect  for  two  mcmths. 

Tbe  purpose  of  the  proposed  waivw 
is  to  provide  the  Exchange’s  floor 
mnnbers,  who  have  borne  the  most 
significant  burden  of  fae  increases  in 
recent  years,  with  a  discount  in  floor 
fees  in  response  to  increased  revenues 
for  this  year.  The  Exchange  stated  that 
the  fees  proposed  to  be  waived 
correspond  to  fees  that  have  been 
increased  in  recent  years.* 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  Dunlen  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  me  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectivenees  of  die 
Pn^xMed  Rule  Chenge  and  Timing  fr>r 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge 
imposed  by  the  Exchange  end  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19l>-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
chuage  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 

1  S«e  letter  from  David  P.  Stauk.  Vice  President, 
Regulation,  PSE,  to  Louis  A.  Randazzo,  Attorney, 
Conunission,  dated  Novembw  5, 1993. 


should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washir^on,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vrritten  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No. 
SR-^SE-93-27  and  should  be  submitted 
by  December  8, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretoiy. 

(FR  Doc  93-26229  Piled  11-16-93;  8:45  am] 
siLUNO  cooe  soie-oi-M 


[Rsisa—  No.  34-33183;  Hie  No.  SR-PSE- 
93-28] 

SeH-Regulatory  Organizations;  Filing 
and  Immediata  Eff^vanosa  of 
Propoaad  Rula  Changa  by  tha  Pacific 
Stock  Exchange,  Inc.  Relating  to  a 
Three  Month  Waivar  of  Market  Makar 
Transaction  Fees  in  Certain  issues 

November  10, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  OctolMr  29, 1993, 
the  Pacific  Stock  Exchange,  Inc.  (“PSE” 
or  "Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
("Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  waive  all 
market  maker  transaction  fees  for 
transactiems  in  IDTI  (Integrated  Device 
Technology)  and  FPNX  (First  Pacific 
Network)  options.  The  waiver  will  cover 
a  three  month  period  from  November  1, 
1993  to  January  31, 1994. 
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II.  Self'ReguIatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  believes  that  the 
proposed  temporary  waiver  of  market 
maker  transactions  fees  will  result  in 
greater  liquidity,  enhanced  com|}etition 
and  a  higher  quality  of  markets  in  IDTI 
and  FPNX  options  on  the  Options  Floor 
of  the  Exchange. 

2.  Statutory  Basis 

The  proposed  waiver  is  consistent 
with  Section  6(b)(5)  of  the  Act  in  that  it 
will  facilitate  transactions  in  securities. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ^e  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge 
imposed  by  the  ^change  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20540.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  urritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  untl^eld  fix>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No. 
SR-PSE-93-28  and  should  be  submitted 
by  December  8, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-28230  Filed  11-16-93;  8:45  am) 
BIUJNQ  CODE  aoia-oi-M 


(Release  No.  34-33179;  RIa  No.  SR-Phlx- 
93-14] 

Self'Regulatory  Organizations;  Riing 
of  Proposed  Ruie  Change  by  the 
Phiiadeiphia  Stock  Exchange,  Inc. 
Reiating  To  Hedge  Orders 

November  10, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  1, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx”  or  "Exchange”)  fil^  with  the 
Securities  and  Exchange  Commission 
(“Commission”  or  “SEC”)  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  Phlx.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4, 
proposes  to  amend  Exchange  Rules  1033 
and  1066,  Options  Floor  Pn^dure 
Advice  (“OIT*A”  or  “advice”)  D-2,  and 
OFPA  F-4,  as  well  as  to  adopt  OFPA  F- 


14  and  OFPA  F-16  to  permit  varioui* 
types  of  hedge  orders  to  attain  spread 
priority. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Phlx,  and  the  Commission. 

n.  Self-Regulatmy  Organizatum’s 
Statement  of  the  Purp^  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  includcxl 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  'The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  secticms  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  proposes  to  permit  certain 
types  of  hedge  orders  to  attain  spread 
priority,  that  is,  to  be  executed  as  a 
single  transaction,  with  priority  over 
certain  existing  bids/offers  for  each  leg 
of  the  transaction.  Accordingly,  the 
Exchange  proposes  to  amend  Exchange 
Rule  1066  to  define  the  types  of  hedge 
orders  that  would  be  eligible  for  spread 
priority.  Specifically,  para^ph  (f)  of 
Rule  1066  would  be  amended  to  define 
hedge  orders  as  either  spread  type 
orders  (spreads,  straddles,  and 
combinations)  or  synthetic  orders  (buy- 
writes,  synthetic  calls  or  synthetic  puts). 
The  current  definition  of  a  “spread 
order”  i  in  Rule  1066(d)  would  be 
moved  to  Rule  1066(f)(1),  as  a  sub- 
paragraph  of  the  definition  of  hedge 
orders. 

Currently,  Phlx  Rule  1033(d)  affords 
priority  to  certain  spread  transactions. 
Under  this  provision,  an  eligible  spread 
is  executable  as  a  single  transaction  at 
a  total  net  credit/debit  with  one  contra- 
side  as  long  as  that  net  credit/dehit 
improves  the  established  market  for  the 
spread  as  measured  by  the  aggregate 
price  of  the  respective  legs,  if  executed 
individually.  Ine  propo^  language  to 
RulO  1033(d)  would  clarify  the  existing 
requirement  to  improve  the  established 
market  so  that  at  least  one  option  leg  is 
executed  at  a  better  price  than  the 
established  market  for  the  option  and  no 
option  leg  is  executed  outside  of  the 
established  market.  Pursuant  to  this 


1 A  spimd  order  U  de&ned  an  order  to  buy  a 
stated  number  of  option  contracts  and  to  sell  the 
same  number  of  option  contracts,  in  a  different 
series  of  the  same  class  of  options. 
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proposed  rule  diange,  all  of  the  types  of 
hed^  (xders  defined  in  proposed  Rule 
1066(f)  would  be  eligible  for  spread 
priority.  Rule  1033  would  also  be 
amended  to  add  headings  to  eadi 
paragraph  for  quidc  refmence  to 
appropriate  topic. 

As  a  result  of  the  proposed  changes  to 
Rules  1066  and  1033,  corresponding 
changes  to  OFPA  D-2  and  F-4  willM 
requi^.  Spedfically,  OFPA  D-2 
(Instances  of  Non*Liability  for  Floor 
Brokers  or  Specialists)  would  be 
amended  to  include  synthetic  orders.* 
Ciurently,  a  floor  broker  and  a  specialist 
are  not  held  liable  for  the  non-execution 
of  an  order  in  two  or  more  series  based 
on  transaction  prices  from  any  opening, 
closing  or  trading  rotation.  Synthetic 
orders  would  be  added  as  an  example  of 
an  order  in  two  or  more  series. 

In  addition,  OFPA  F-4  (Orders 
Executed  as  Spreads.  Straddles,  or 
Combinations)  would  be  amended  to 
reflect  the  definitional  changes  to  Rule 
1066.  Accordingly,  the  title  would  be 
changed  to  “Orders  Executed  as  Spread, 
Straddle,  Combination  or  Synthetic 
Orders,”  and  the  text  would  reflect  the 
new  term,  synthetic  orders.  OFPA  F-4 
would  additionally  require  the  marking 
of  ordw  tickets  execut^  in  reliance 
upon  the  spread  priority  rules  with  a 
“syn”  for  synthetic  orders  in  addition  to 
the  existing  requirement  that  spreads, 
straddles,  and  combinations  also  be 
marked.*  A  new  Advice  enumerating 
the  procedure  for  executing  hedge 
orders  is  also  proposed  for  both  equity 
option  and  foreign  currency  option 
(“FCO”)  floors.  OFPA  F-14  (l^ecuting 
Hedge  Orders)  restates  the  definitions  in 
Rule  1066(f)  and  the  procedures  in  Rule 
1033(d)  for  easy  reference  by  floor 
persons  in  the  floor  procedure  advice 
handbook. 

Certain  changes  proposed  by  the  Phlx 
to  Rules  1066  and  1033  are  applicable 
solely  to  the  trading  of  FCOs.  First, 
because  Rule  1033  deals  with  priority 
for  different  types  of  spreads,  existing 
Commentary  .02  of  Rule  1066  is 
proposed  to  be  moved  to  Rule  1033(f). 

A  new  Commentary  .02  to  Rule  1066 
would  be  adopted  containing  a 
definition  of  multi-spread  transactions 


>  A  cyntfaatic  option  order  i>  definod  in  Proporod 
Rule  106e(fX4)  a  an  order  to  buy  or  a  rtat^ 
numbar  of  option  coolracts  and  buy  or  sell  the 
underlying  stock  in  an  anMunt  that  would  ofbet  (on 
a  one-Wooa  basis)  the  option  position. 

*OFPA  P-4  wKMild  also  eetabBsh  a  fine  sdiedule 
%rhich  is  intended  to  bo  incorporated  into  the 
Exchange's  minor  rule  violation  enforcement  and 
reporting  plan,  administered  pursuant  to  Phbi  Rule 
970.  Tel^hone  Conversation  between  )efbey  P. 
Burns,  Attoney,  Branch  oi  Derivatives  Regulation, 
SEC,  and  Edith  Hallahan,  Special  Counsel, 
Regulatory  £  -vvicao,  Phlx,  on  November  2, 1993. 


in  FOOs,  because  Rule  1066  generally 
contains  definitional  provisions. 

Second,  Rule  1033(f)  is  proposed  to  be 
added  to  state  that  a  spre^  order  may 
consist  of  a  ratio  spread.  As  a  result, 
ratio  spreads  would  become  eligible  for 
spread  priority  pursuant  to  Rule 
1033(d).  Rule  1033(f)  defines  the 
permissible  ratios  as  one-to-one,  one-to- 
two,  one-to-three,  and  two-to-thiee. 

Third,  proposed  Rule  1033(g)  is  a  new 
paragraph  govwning  multi-spread 
priority.  Eligible  multi-spread 
transactions  in  FGOs,  as  defined  in  new 
Commentary  .02  of  Rule  1066,  could  be 
executed  as  a  single  transaction  as  long 
as  at  least  one  leg  of  each  spread 
improves  the  established  maricet  and  no 
leg  is  executed  outside  of  the 
established  market.  The  language  of 
Rule  1033(g}  parallels  existing  language 
in  Rule  1033(e),  relating  to  three-way 
transactions.4 

Lastly,  OFPA  F-16  (Two-Way  and 
Multi-Spread  Transactions)  is  proposed 
by  the  Phlx  for  adoption.  This  Advice 
would  contain  the  aforementioned 
definitions  and  procedures  regarding 
FCO  spread  priority. 

As  a  whole,  the  Phlx  believes  that  the 
proposed  changes  to  Rule  1033,  Rule 
1066,  OFPA  D-2,  and  OFPA  F-4.  as 
well  as  the  proposed  adoption  of  OFPA 
F-14  and  OFPA  F-16.  are  consistent 
with  section  6(b)(5)  of  the  Act.  The 
Exchange  notes  that  the  ciurent  text  of 
Rule  1033(d)  is  imderstood  to  cover 
various  types  of  spread  orders. 

However,  in  order  to  prevent  confusion 
and  provide  a  more  accommodating 
maiiiet  for  the  execution  of  conservative 
hedge  trading  strategies  involving  hedge 
orders  such  as  ratio  spreads  and  three- 
way  transactions,  the  Phlx  seeks  to 
incorporate  both  the  definitions  and 
execution  procedures  into  express 
provisions  in  Exchange  rules  as  well  as 
floor  procedure  Advices.  Accordingly, 
the  Exchange  believes  that  expanding 
the  category  of  hedge  transactions 
eligible  for  spread  priority  and 
clarifying  the  proc^ure  for  executing 
these  transactions  should  promote  just 
and  equitable  principles  of  trade  and 
protect  investors  and  the  public  interest. 


«PropoMd  amanded  Rule  1033(e)  defines  three- 
way  transactions  as  spread,  straddle,  and 
combination  ordars  of  throe  individual  series  in  the 
same  PCX)s  vrhere  (i)  the  order  aixe  for  each  of  the 
tiiree  individual  series  are  equal  to  each  other,  or 
(ii)  the  combined  order  sise  of  any  two  series  on 
the  same  side  of  the  market  is  eitto  equal  to  the 
order  sise  of  the  third  series  or  differs  from  the 
order  size  of  the  third  series  by  a  permissible  ratio. 
A  permissible  ratio  is  any  one  of  the  follovring;  one- 
to-one,  one-to-two,  one-to-tfaree,  and  two-to-three. 


B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  urill  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solidtad  or  received. 

m.  Date  of  Effectiveneae  of  the 
Pn^KMed  Rule  Change  and  Timing  for 
Commiaaion  Actum 

Within  35  da^  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regiater  or  within  auch  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine  ' 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  piersons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
commission,  450  Fifth  Street,  NW., 
Washington,  DC  20540.  COpies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
commission  and  any  person,  other  than 
those  that  may  be  wit^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  commission’s  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  COpies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx  All  submissions  should  refer  to 
the  file  number  in  the  caption  above  and 
should  be  submitted  by  December  8. 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursiunt  to  delegated 
authority.* 


« 17  CFR  200.30-3(aMl2)  (1992). 
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Mvpnl  H.  Mcf wlMHi, 

Deputy  Secretary. 

[PR  Doe.  9»-4831S  FOod  11-16-93;  8’.46  am} 
BIUJNQ  COOC  MIO-at-M 


[Ra.  No.  IC-1M6t;  811-477q 

MFS  UtaMnw  High  IncoNW  FinmI; 
AppHcatfon 

November  10, 1993. 

AOENCY:  Secuzitias  aad  Exchange 
Commission  ("SEC”  or  "Commission”). 
ACTION:  Notice  of  application  for 
deregistration  undw  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANT:  MFS  Lifetime  Hi^  Income 
Fund. 

RELEVANT  ACT  SECTION:  Section  8(6 
SUMMARY  OP  APPLICATION:  Applicant 
se^  an  order  declaring  that  it  has 
ceased  to  be  an  investment  cmnpany. 
FIUNQ  DATE:  The  ap]>ticatkm  was  filed 
on  November  5, 1993. 

HEARWO  OR  NOnPKATION  OP  HEARMO:  An 
mder  granting  tile  applicatim  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  S^’s 
Secretary  and  serving  a{^>licant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  by  5:30  p.m.  m 

December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  fcmn  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiire 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  cmitested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washingtim,  DC  20549. 
Applicant,  500  Boylston  Street,  Bostcm, 
Nfessachusetts  02116.' 

FOR  FURTHER  MFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fae  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  an  open'-md 
managemeiti  investnimt  compmiy  tiiM 
was  organized  as  a  business  trust  imder 
the  laws  of  Massachusetts.  On  fuly  30, 
1986,  applicant  registered  under  Act 


as  an  investment  company,  nd  fileda 
registration  atatsnMnt  to  register  its 
riiBies  under  the  Securities  Act  of  1933. 
The  registration  riatemant  vree  dedaied 
effective  on  December  29, 1986,  and  the 
initial  public  offering  commenced  on  or 
about  ^t  date. 

2.  Os  April  14, 1993,  appticant’e 
board  of  trustees  approved  an  agreeniant 
and  plan  of  reorganization  (tike  "Plan”) 
between  applicant  and  MFS  Series  Trust 
m,  a  registoed  qp«i-eiid  management 
investment  company  (formerly, 
Massachusetts  Fiimndal  Hi|^  Income 
Fund),  on  behrif  of  one  of  ite  sariee, 

MFS  High  Income  Fund  (the  "Swiving 
Fund”),  far  addition,  the  board  of 
trustees  made  the  findings  required  by 
rule  17a-8  undarthe  AcLi 

3.  On  July  2, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on 
August  27, 1993,  applicant’s 
shareholders  approved  the 
reorgi^ization. 

4.  Ihirsuant  to  the  Plan,  on  September 
27, 1993,  applicant  transferred  dl  of  its 
assets  to  the  Surviving  Fund  in 
consideration  of  the  Surviving  Fund’s 
Class  B  shares  with  the  equnmlent  net 
asset  value.  Applicoit  thra  distributed 
the  Surviving  Fund’s  shares  to  its 
shareholders.  Affm  completimi  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  B  shares  of  the 
Surviving  Fund  with  the  same  aggregate 
nri  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On 
September  27, 1993,  applicant  had 
51,731,954.71  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$322,565,970.20  and  a  per  share  net 
asset  value  of  $6.24. 

5.  Applicant  and  the  Surviving  Fund 
assumed  their  own  expenses  in 
connection  with  the  reorganization. 
L^al.  accormting,  printing,  transfer 
agency,  proxy  solicitor,  and  other 
expenses  in  the  appnn^ate  smmmt  of 
$15,000,  $1,245,  $22,445,  $14,066, 
$2,745,  and  $2,506  respectively,  were 
home  ^  applicant.  Legal,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  othm  expenses  in  the 
approximate  amount  of  $23,824,  $1,245, 
$8,239,  $30,962,  $10,362,  and  $2,807 
respectively,  were  borne  by  the 
Surviving  Fund. 

6.  There  are  no  securityholders  to 
whom  dntribtttitms  in  cmnplete 
liquidation  ef  their  intnests  have  not 


1  Rule  17e-9  proridw  an  onBiptlaB  froni  section 
17(al  Sos  castsia  reoiaaBianaaneamoiq  resMarad 
investmaat  mmfaiiiaa  that  taej  ba'afflUaS^ 
panonst  or  affiliated  persons  d  an  affiliatad  person, 
solely  by  reason  of  having  a  conunon  Investment 
adviser,  comm«m  chrectors,  and/or  common 
officers. 


been  made.  Ai^dScanthas  no  debts  m 
other  Uriiilities  that  imnafn  aatstendiiig. 
Applicant  is  not  •  party  to  say  litigatkm 
or  administrative  proceeding 

7.  Apphcant  wm  fite  coitmotea  at 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  k 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  otter  titan  those 
necessary  for  the  wimiing  up  of  its 
affairs. 

Ftv  the  Comznissioii.  by  the  Otvisiau  of 
Investnieat  Management,  pursuant  to 
delegated  antiior^. 

fia  McaflnnMia 

Deputy  SecretUfy. 

[FR  Doc  93-28216  Hied  11-16-93;  8:45  and 
MLUNQ  coot  taw-aMi 


[ReL  No.  IC-19860;  811-4780) 

IIFS  Ufetinw  Moiwy  liariMl  Fund; 
AppilcatioR 

November  10, 1993. 

AGENCY:  Securities  and  Exdiange  * 
Ckimmissioa  (‘‘^C’  or  “Conmdssiixk”). 
ACTION:  Notice  of  apfdkation  for 
deregistiatioa  undm  the  Inveriment 
Company  Act  of  1940  (the  "Act”). 

APPLICANT:  MFS  Lifetime  Money  Market 
Fund. 

RELEVANT  ACT  SECTION:  Section  8(6. 
SUMMARY  OF  APPLICATION:  Apidicant 
seeks  ear  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FHJNO  DATE:  The  applicatioB  was  filed 
on  Novmnber  5, 1993. 

HEARING  OR  NOTIFICATION  OF  l«ARMO:  An 
order  granting  the  appfication  will  be 
issued  unless  the  STC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  &e  ^Cs 
Secretary  and  serving  appUcsnt  with  a 
copy  of  tte  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  riundd  be 
accompanied  by  proof  of  service  on 
applicant,  in  tlm  Wm  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  riiould  state  tiia  nature 
of  the  writer’s  interest,  the  reason  for  tike 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Sth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  500  Bo^rton  Street,  Boston, 
Massadkuaette  02116. 

FOR  FURTHER  MFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
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Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  30, 
1986,  applicant  registered  under  the  Act 
as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
efiective  on  December  29, 1986,  and  the 
initial  public  offering  commenced  on  or 
about  #iat  date. 

2.  On  April  14, 1993,  applicant’s 
board  of  trustees  approv^  an  agreement 
and  plan  of  reorganization  (the  “Plan”) 
between  applicant  and  MFS  Series  Trust 
I  (formerly,  MFS  Lifetime  Managed 
S^ors  Fund),  a  registered  open-end 
management  investment  company  on 
behalf  of  one  of  its  series,  MFS  Cuh 
Reserve  Fund  (the  "Surviving  Fund”). 

In  addition,  the  board  of  trustees  made 
the  findings  reqxiired  by  rule  17a-8 
under  the  Act' 

3.  On  July  1, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 

30. 1993,  applicant’s  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plap,  on  September 

7. 1993,  applicant  transferred  all  of  its 
assets  to  the  Surviving  Fimd  in 
consideration  of  the  Surviving  Fund’s 
Class  B  shares  with  the  equivdent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund’s  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  B  shares  of 
SuWiving  Fund  with  the  same  aggregate 

.  net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On 
September  7, 1993,  applicant  had 
114,566,047.856  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$114,566,047,856  and  a  per  share  net 
asset  value  of  $1.00. 

5.  The  Surviving  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  Legal,  accounting. 


I  Rule  17»-a  provides  an  exemption  from  section 
17(e)  for  certain  reoipanisetions  among  registered 
investment  companies  that  may  be  affiiiat^ 
persons,  or  affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  conunon  investment 
adviser,  common  directors,  and/or  common 
ofBcars. 


printing,  transfer  agency,  and  proxy 
solicitor  expenses  were  in  the 
approximate  amount  of  $11,574,  $1,245, 
$13,490,  $10,338,  and  $1,850, 
respectively. 

6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicantis  not  a  party  to  any  litigation 
or  administrative  proceeding 

7.  Applicant  urill  file  certificates  of 
dissolufion  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  vrinding  up  of  its 
affairs. 

For  the  (lonmussion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  93-28217  Filed  11-16-93;  8:45  am] 
MUJNO  COOC 


[RM.  No.  IC-19859;  811-4774J 

MFS  Ufefimo  Municipal  Bond  Fund; 
Application 

November  10, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”  or  "Commission”). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANT:  MFS  Lifetime  Municipal 
Bond  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OP  application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FNJNQ  DATES:  The  application  was  filed 
on  November  5, 1993. 

HEARStO  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Src  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  liter’s  interests,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 


ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  R(^rt  A.  Robertson, 

Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  30, 
1986,  applicant  registered  under  the  Act 
as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  December  29, 1986,  and  the 
initial  public  offering  commenced  on  or 
about  ^at  date. 

2.  On  April  14, 1993,  applicant’s 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  “Plan”) 
between  applicant  and  MFS  Municipal 
Series  Trust  (formerly,  MFS  Multi-State 
Municipal  Bond  Trust),  a  registered 
open-end  management  investment 
company,  on -behalf  of  one  of  its  series, 
MFS  Municipal  Income  Fund  (the 
“Surviving  Fund”).  In  addition,  the 
board  of  trustees  made  the  findings 
required  by  rule  17a-8  under  the  Act.i 

3.  On  June  3, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 

30. 1993,  applicant’s  shareholders 
approved  the  reorganization. 

4.  Piusuant  to  the  Plan,  on  September 

7. 1993,  applicant  transferred  all  of  its 
assets  to  the  Surviving  Fimd  in 
consideration  of  the  Surviving  Fund’s 
Class  B  shares  with  the  equivdent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  F^d’s  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
appUcant  owned  Class  B  shares  of  the 
Surviving  Fund  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  ^e  reorganization.  On 


I  Rule  17e-8  provide*  an  exemption  form  section 
17(a)  Cor  certain  reorganizations  among  registered 
investment  companies  that  may  be  affiliate 
parsons,  or  affiliated  persoiu  of  an  affiliated  person, 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 
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September  7, 1993,  applicant  had 
58,432,387.788  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$532,704,481.70  and  a  per  share  net 
asset  value  of  $9.12. 

5.  The  Surviving  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  Legal,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  were  in  the 
approximate  amount  of  $11,474,  $1,245, 
$12,312,  $11,948,  $2,559,  and  $3,181, 
respectively. 

6.  Thera  we  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litig^on 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  mgaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  ibr  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-28210  Filed  11-16-93;  8:45  ami 
BtujNQ  cooe  MIO-et-M 


[Rel.  No.  1C— 19$58;  811-4779] 

MFS  UfetiiiM  Total  Ratum  Fund; 
Application  for  Deregistration 

November  10, 1993. 

AGENCY:  Secinities  and  Exchange 
Commission  (“SEC”  or  ‘Commission”). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Divestment 
Company  Act  of  1940  (the  "Act”). 

APPLICANT:  MFS  Lifetime  Total  Return 
Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OP  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  OATi:  The  application  was  filed 
on  November  5, 1993. 

HEARING  ON  NOTIPICATION  OF  HEARHIG:  An 
order  granting  the  application  wiH  be 
issued  unless  the  SITC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  toe  SEC’s 
Secret^  and  ser^ng  applicant  wito  a 
copy  of  toe  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  toe  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  sboura  be 


accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  toould  state  the  nature 
of  the  writes  interest,  toe  reason  for  the 
request,  and  the  issues  amteeted. 
Persons  may  request  notification  of  e 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES;  Secretary,  SEC.  490  5to 
Street  NW.,  Washington,  DC  20549. 
Applicant.  500  Boylaton  Street,  Boston. 
Massachusetts  02118. 

FOR  FURTHER  MFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Appliceat's  Reprsseiitetioas 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
toe  laws  of  Massachusetts.  On  July  30. 
1986,  applicant  registered  under  toe  Act 
as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  December  29, 1986,  and  the 
initial  public  offering  commenced  on  or 
about  that  date. 

2.  On  April  14, 1993,  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganizatimi  (the  "Plan”) 
between  applicant  and  MFS  Series  Truat 
V  (formerly.  MFS  Total  R^um  Fund);  a 
registered  open-end  management 
investment  company,  on  behalf  of  one 
of  its  swies,  MFS  Tobd  Return  Fund 
(the  "Surviving  Fund”).  In  addition,  the 
board  of  trustees  made  the  findings 
required  by  rule  17a-8  under  the  Act* 

3.  On  May  25, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 
23, 1993,  applicant’s  shar^olders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plan,  on  August  23. 
1993,  applicant  transferred  alt  of  its 
assets  to  the  Surviving  Fund  in 
consideration,  of  the  Surviving  Fund's 
Class  B  shares  with  the  equivalent  net 
asset  value.  Applicant  toen  tostributed 


1  Rule  17a-a  pravidee  an  exemption  from  section 
17(a)  for  oettahi  reorganiattona  among  registered 
inveetment  compnoies  that  may  be  eflUlaled 
persons,  or  affiliated  parsons  of  an  affiliated  person, 
solely  by  reasm:  oi  having  a  common  investmenr 
adviser,  common  directors,  and/or  common 
officers. 


toe  Surviving  Fund’s  shares  to  its 
shareholders.  After  completion  of  the 
raorgsniaition,  each  shwriiolder  of 
appUcsnt  owned  Cleae  B  shares  of  the 
Slaving  Fund  wito  the  swne  aggregate 
net  asset  value  as  tfaa  shares  (rf  applicant 
owned  by  the  shareludder  immediately 
prior  to  toe  reorganizatirm.  Oa  August 
23, 1993,  applicaid  had  44,956,96aSl 
ahsras  outstanding,  having  an  aggregate 
net  aseet  value  of  498,557,128.70  and  a 
per  share  net  asset  value  of  $11.09. 

5.  Applicant  and  the  Survivhag  Fimd 
sssuniM  their  o«ins  expensea  in 
connection  with  the  raorgmiizatian. 
Legal,  accounting,  printing,  tranafer 
agency,  proxy  solicitor,  and  other 
expenses  in  the  approximate  mnount  of 
$15,000,  $1,245,  $344117,  $34,654. 
$7,100,  and  $3,347  reapectively,  vrere 
borne  by  applicant.  Le^l,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  in  the 
approximate  amoimt  of  $28,474^  $14^45. 
$19,526,  $71,389,  $22,640,  and  $6,096 
respectively,  were  home  by  the 
Surviving  Fund. 

6.  'There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
beon  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding 

7.  AppHcant  will  file  certrocates  of 
dissolution  with  Massachusetts 
authorities  aftw  the  requested  ordm  is 
obtained. 

8.  Applicant  is  not  now  engaged,  uot 
does  it  propose  to  miga^,  in  any 
business  activities  othm  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commiasioa,  by  the  Divisiea  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margmet  H.  MtfarlamI, 

Deputy  Secretary. 

(FR  Doc  03-2826  Filed  11-16-03: 8:46  ami 
SSJJN8  cooe  sois-et-ei 


[RaL  No.  1C— 19857;  811-4772] 

MFS  Ufetinra  Woridwtcte  Equity  Fund; 
Application  for  Deregistration 

November  10, 1903. 

AGENCY:  Seauities  uid  Excfaai^ 
Commission  ("SEC”  or  ’‘CoBunt88ion”k 
action;  Notice  of  application  for 
deregistration  undw  the  Investment 
Company  Act  of  1940  (the  "Act”). 
APPLICANT:  MFS  Lifetime  Worldwide 
Equity  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f) 
SUMMARY  OF  APPLICATION:  Applicant 
se^  an  ordm  dsclaring  that  it  has 
ceased  to  be  an  investment  cranpany. 
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RUNG  DATE:  The  application  was  filed 
on  November  5, 1903. 

HEARMa  OR  NOTIFICATION  OF  HEARMQ:  An 
ordw  granting  the  application  will  be 
issued  unless  the  order  granting  the 
application  will  be  issued  imless  the 
Src  orders  a  hearing.  Interested  persons 
may  request  a  hearing  by  writing  to 
SEC’S  Secretary  and  serving  applicant 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  6, 1903,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicant,  500  Boylston  Street,  Boston, 
Ma^chusetts  02116. 

FOR  FURTHER  MFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  'The  complete  application 
may  be  (Stained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  30, 
1986,  applicant  registered  under  the  Act 
as  an  Investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
*1110  registration  statement  was  declared 
effective  on  December  29. 1986,  and  the 
initial  public  offering  commenced  on  or 
about  mat  date. 

2.  On  April  14, 1993,  applicant’s 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  ’’Plan”) 
between  applicant  and  MFS  Series  Trust 
VI  (formerly.  MFS  Worldwide  Total 
Return  Fund),  a  registered  open-end 
management  investment  company,  on 
behalf  of  one  of  its  series.  MFS  World 
Equity  Fund  (the  ’’Surviving  Fund”).  In 
addition,  the  board  of  trustees  made  the 
findings  required  by  rule  17a-6  under 
the  Actt 


>  Ruto  17s-S  providM  sn  exemption  from  section 
17(e)  for  cestein  teorgeniieMons  among  legistered 
iarestmeot  companies  that  may  be  affiliaM 
persona,  or  affiliated  persons  d  an  affiliated  person, 
solely  by  reason  oi  having  a  common  investment 


3.  On  July  11. 1993,  applicant 
distributed  proxy  materi^  to  its 
shareholders.  At  a  meeting  held  on  July 

30. 1993,  applicant’s  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plan,  on  September 

7. 1993,  applicant  transfsned  all  of  its 
assets  to  the  Surviving  Fund  in 
consideration  of  the  Surviving  Fund’s 
Class  B  shares  with  the  equivdent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund’s  shares  to  its 
shareholdos.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  B  shares  of  the 
Surviving  Fund  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  Immediately 
prior  to  the  reorganization.  On 
September  7, 1993,  applicant  had 
8,485,380.326  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$133,764,131.10  and  a  per  share  net 
asset  value  of  $15.76. 

5.  The  Surviving  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  Legal,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  were  in  the 
approximate  amount  of  $15,624,  $1,245, 
$14,021,  $12,792,  $2,641,  and  $1,174, 
respectively. 

6.  ’There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  (>arty  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc  93-28220  Filed  11-16-93;  8:45  am] 
MLUNo  oooc  wie-et-ai 


(ReL  No.  IC-19856;  811-2672] 

MFS  Managed  Municipal  Bond  Truat; 
AppllcaUon  for  Daragiatration 

AGENCY:  Securities  and  Exchange 
Commission  (’’SEC  or  ’’Commission”). 


adviser,  common  directors,  and/or  common 
officers. 


ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  ’’Act”). 

APPLICANT:  MFS  Managed  Municipal 
Bond  Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FNJNG  DATE:  The  application  was  filed 
on  November  5, 1993. 

HEARINO  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SK  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  ^e  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
272-3026,  or  Revert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Mcmagement, 
Office  of  Investment  Company 
Regulation. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  R^resentations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  imder 
the  laws  of  Massachusetts.  On 
September  9, 1976,  applicant  registered 
under  the  Act  as  an  investment 
company,  and  on  December  6, 1976 
filed  a  registration  statement  to  register 
its  shares  under  the  Securities  Act  of 
1933.  ’The  registration  statement  was 
declared  effective  on  January  17, 1977, 
and  the  initial  public  offering 
commenced  on  or  about  that  date. 

2.  On  April  21, 1993,  applicant’s 
board  of  trustees  approve  an  agreement 
and  plan  of  reorganization  (the  ’’Plan”) 
between  applicant,  on  behalf  of  its  sole 
series.  MFS  Munidpal  Bond  Fund  (the 
’’Terminating  Fund”),  and  MFS  Series 
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Trust  IV  (formerly,  Massachusetts  Cash 
Management  Trust),  a  registered  open- 
end  management  investment  company, 
on  behalf  of  one  of  the  MFS  Series  Trust 
rV’s  series,  MFS  Municipal  Bond  Fund 
(the  “Surviving  Fimd”).  In  addition,  the 
board  of  trustees  made  the  findings 
required  by  rule  17a-8  under  the  Act.i 

3.  On  June  9, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on 
August  5, 1993,  the  Terminating  Fund’s 
shareholders  approved  the 
reorganization. 

4.  Pursuant  to  the  Plan,  on  September 

7, 1993,  the  Terminating  Fund 
transferred  all  of  its  assets  to  the 
Surviving  Fund  in  consideration  of  the 
Surviving  Fund’s  Class  A  shares  with 
the  equivalent  net  asset  value.  'The 
Terminating  Fund  then  distributed  the 
Surviving  Fund’s  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of  the 
Terminating  Fund  owned  Class  A  shares 
of  the  Surviving  Fimd  with  the  same 
aggregate  net  asset  value  as  the  shares  of 
the  Terminating  Fund  owned  by  the 
shareholder  immediately  prior  to  the 
reorganization.  On  September  7, 1993, 
the  Terminating  Fund  had 
187,609,111.702  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$2,185,149,277  and  a  per  share  net  asset 
value  of  $11.67. 

5.  The  Surviving  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  Legal,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  were  in  the 
approximate  amount  of  $18,599,  $1,245, 
$14,207,  $44,773,  $9,206,  and  $6,400, 
respectively. 

6.  ’There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
aftairs. 


1  Rule  17a-a  provides  an  exemption  from  section 
17(a)  for  certain  reorganizations  among  registered 
investment  companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  conunon  investment 
adviser,  common  directors,  and/or  common 
officers. 


Fcv  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-28221  Filed  11-16-93;  8:45  am) 
BILLING  cooe  MIO-OI-M 


[ReL  No.  1C— 19855;  811-4773] 

MFS  Ufetime  Government  Mortgage 
Fund;  Application  for  Deregistration 

November  10, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC’  or  “Commission”). 
action:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  MFS  Lifetime  Government 
Mortgage  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  November  5, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Src  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  request,  personally  or  by 

mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  or  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 


was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  30, 
1986,  applicant  registered  under  the  Act 
as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
'The  registration  statement  was  declared 
effective  on  December  29, 1986,  and  the 
initial  public  offering  commenced  on  or 
about  that  date. 

2.  On  April  14, 1993,  applicant’s 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  “Plan”) 
between  applicant  and  MFS 
Government  Mortgage  Fund,  a 
registered  open-end  management 
investment  company  (the  “Surviving 
Fund”).  In  addition,  the  board  of 
trustees  made  the  findings  required  by 
rule  17a-8  under  the  Act.t 

3.  On  May  25, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 

23. 1993,  applicant’s  shareholders 
approved  the  reorganization. 

4.  Pmrsuant  to  the  Plan,  on  September 

7. 1993,  applicant  transferred  all  of  its 
assets  to  the  Surviving  Fund  in 
consideration  of  the  Surviving  Fimd’s 
Class  B  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund’s  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  B  shares  of  the 
Surviving  Fimd  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On 
September  7, 1993,  applicant  had 
250,015,381.4  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$1,773,235,696  and  a  per  share  net  asset 
value  of  $7.09. 

5.  Applicant  and  the  Surviving  Fmid 
assumed  their  own  expenses  in 
connection  with  the  reorganization. 
Legal,  accounting,  printing,  transfer 
agency,  proxy  solicitor,  and  other 
expenses  in  ^e  approximate  amount  of 
$15,000,  $1,245,  $55,691,  $78,406, 
$16,539,  and  $38,406  respectively,  were 
borne  by  applicant  Legal,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  in  the 
approximate  amoimt  of  $25,874,  $1,245, 
$11,528,  $32,356,  $10,626,  and  $3,211 
respectively,  were  borne  by  the 
Surviving  Fund. 

6.  There  are  not  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 


*  Rule  17a-8  provides  an  exemption  from  section 
17(a)  for  certain  reorganizations  among  registered 
investment  companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 
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been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commiisioii.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margsrsl  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc  93-28222  Filed  11-16-93;  8:45  am] 
BH.IJN0  COOS  aoi»-oi-ai 


[ReL  Mo.  IC-19854;  811-47761 

MFS  Lifetime  Capital  Growth  Fund; 
Application  for  Deregistration 

November  10, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”. 
ACTION:  Notice  of  application  of 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPUCANT:  MFS  Lifetime  Capital 
Growth  Fund. 

RELEVANT  ACT  SECTION;  Sction  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  November  5, 1993. 

HEARSNS  OR  NOTIFICATION  OF  HEARMG;  An 
order  granting  the  application  will  be 
issued  unless  the  STC  orders  a  hearing. 
Interested  piersoiu  may  request  a 
hearing  by  uniting  to  l^e  S^'s 
Secret^  and  serving  applicant  with  a 
copy  of  the  request,  personally  <x  by 
mail.  Hearing  requests  should  he 
received  hy  the  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylkon  Street,  Boston, 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney.  M  (202) 
272-3028,  or  Robert  A.  Robertson, 


Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  qiplication 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  an  open>end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  30, 
1986,  applicant  registered  under  the  Act 
as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
*rhe  registration  statement  was  declared 
effective  on  December  29, 1986,  and  the 
initial  public  offering  commenced  on  or 
about  that  date. 

2.  On  April  14, 1963,  applicant’s 
board  of  trustees  approv^  an  agreement 
and  plan  of  remganization  (the  “Plan”) 
between  applicant  and  MFS  Series  Trust 
n  (formerly,  MFS  Lifetime  Capital 
Growth  Fund),  a  registered  open— end 
management  investment  company,  on 
behalf  of  one  of  its  series,  MFC  Capital 
Growth  Fimd  (the  "Surviving  Fund”).  In 
addition,  the  board  of  trustees  made  the 
findings  required  by  rule  17a-8  under 
the  Act* 

3.  On  June  3. 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 

30. 1993,  applicant’s  shareholders 
approved  &e  reomanization. 

4.  Pursuant  to  the  Plan,  on  September 

7. 1993,  applicant  transferred  all  of  its 
assets  to  the  Surviving  Fund  in 
consideration  of  the  Surviving  Fund’s 
Class  B  shares  with  the  equivdent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund’s  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  B  shares  of  the 
Surviving  Fund  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  ^e  reorganization.  On 
September  7, 1993,  applicant  had 
32,428,985.142  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$475.836379.70  and  a  per  share  net 
asset  value  of  $14.67. 

5.  The  Surviving  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  Legal,  accoimting. 


1  Rul*  17»-a  provides  an  exemptian  from  faction 
17(a)  for  cactain  reoiganizationa  among  ragittered 
investment  companies  that  mar  affiliaM 
persons,  or  affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  hmring  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 


printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  were  in  the 
approximate  amount  of  $12324.  $1,245, 
$17,352.  $40,967.  $8,521,  and  $2,980, 
respectively. 

6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  cnder  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commissku,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarlasM, 

Deputy  Secretary. 

(FR  Doc.  93-28223  Filed  11-16-93;  8:45  am) 
BiujNO  coos  aoto-at-M 


[Rel.  No.  IC-19853;  811-3228] 

MFS  Emerging  Growth  Fund; 
Application  for  Deregistration 

Novembw  10, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”). 
ACTION:  Notice  of  application  for 
deregistration  und»  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  MFS  Emerging  Growth  Fimd. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  November  5, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  STC  mders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  ^iplicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writes  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Pwsons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 


Federal  Register  /  Vol.  58,  No.  220  /  Wednesday,  November  17,  1993  /  Notices 


60723 


addresses:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Stalff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 

Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  23, 
1981,  applicant  registered  imder  the  Act 
■as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  imder  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  December  4, 1981,  and  the 
initial  public  offering  commenced  on  or 
about  that  date. 

2.  On  April  21, 1993,  applicant’s 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  “Plan”) 
between  applicant  and  MFS  Series  Trust 
n  (formerly,  MFS  Lifetime  Emerging 
GroAvth  Fimd),  a  registered  open-end 
management  investment  company,  on 
behalf  of  one  of  its  series,  MFS 
Emerging  Growth  Fund  (the  “Surviving 
Fund”).  In  addition,  the  board  of 
trustees  made  the  findings  required  by 
rule  17a-8  under  the  Act.» 

3.  On  Jime  2, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 

21. 1993,  applicant’s  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plan,  on  September 

13. 1993,  applicant  transferred  all  of  its 
assets  to  the  Surviving  Fimd  in 
consideration  of  the  Siirviving  Fund’s 
Class  A  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund’s  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  A  shares  of  the 
Surviving  Fimd  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  ^e  reorganization.  On 
September  7, 1993,  applicant  had 

*  Rule  17a-8  provides  an  exemption  from  section 
17(a)  for  certain  reorganizations  among  registered 
investment  companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 


16,509,906.97  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$341,390,536.60  and  a  per  share  net 
asset  value  of  $20.68. 

5.  Applicant  and  the  Surviving  Fund 
assumed  their  own  expenses  in 
coimection  with  the  reorganization. 

Legal,  accounting,  printing,  transfer 
agency,  proxy  soficitor,  and  other 
expenses  in  the  approximate  amount  of 
$15,000,  $1,245,  $52,209,  $32,903, 

$6,985,  and  $2,408  respectively,  were 
borne  by  applicant.  Legal,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  in  the 
approximate  amount  of  $27,099,  $1,245, 
$29,610,  $43,459,  $14,571,  and  $2,275 
respectively,  were  borne  by  the 
Surviving  Fund. 

6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
afiairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-28225,  Filed  11-16-93;  8:45  am] 
BIUJNQ  CODE  80104U-M 

[Rel.  No.  IC-19852;  811-6705] 

MFS  Lifetime  Government  Securities 
Fund;  Application  for  Deregistration 

November  10, 1993. 

AGENCY:  Sectirities  and  Exchange 
Commission  (“SEC”  or  "Commission”). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  MFS  Lifetime  Government 
Securities  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  November  5, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 

Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 

Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  'The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
SEC’s  Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  December 
1, 1988,  applicant  registered  imder  the 
Act  as  an  investment  company,  and 
filed  a  registration  statement  to  register 
its  shares  imder  the  Securities  Act  of 
1933.  The  registration  statement  was 
declared  effective  on  January  6, 1989, 
and  the  initial  public  ofiering 
commenced  on  or  about  the  date. 

2.  On  April  14, 1993,  applicant’s 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  “Plan”) 
between  applicant  and  MFS 
Government  Securities  Fund,  a 
registered  open-end  management 
investment  company  (the  “Surviving 
Fund”).  In  addition,  the  board  of 
trustees  made  the  findings  required  by 
rule  17a-8  imder  the  Act.» 

3.  On  May  25, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 

23, 1993,  applicant’s  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plan,  on  August  30, 
1993,  applicant  transferred  all  of  its 

<  Rule  17e-8  provides  an  exemption  from  section 
17(a)  for  certain  reorganizations  among  registered 
investment  companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 
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assets  to  the  Surviving  Fund  in 
considefation  of  the  Surviving  Fund’s 
Class  B  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund’s  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  B  shares  of  the 
Surviving  Fund  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On  August 
30.  1993,  applicant  had  10.819,799.24 
shares  outstanding,  having  an  aggregate 
net  asset  value  of  $109,249,023.80  and 
per  share  net  asset  value  of  $10.10. 

5.  Applicant  and  the  Surviving  Fund 
assumed  their  own  expenses  in 
connection  with  the  reorganization. 
Legal,  accounting,  printing,  transfer 
agency,  proxy  solicitor,  and  other 
expenses  in  the  approximate  amount  of 
$15,000,  $1,245,  $27,827,  $4,636,  $873, 
and  $807  respectively,  were  borne  by 
applicant.  Le^l,  accounting,  printing, 
transfer  agency,  proxy  solicitor,  and 
other  expenses  in  the  approximate 
amount  of  $31,024,  $1,245,  $4,612, 
$17,302,  $5,813,  and  $1,085 
respectively,  were  borne  by  the 
Surviving  Fund. 

6.  There  are  no  security  holders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
aftairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  93-28226  Filed  11-16-93;  8:45  ami 
BILUNQ  cool  Mio-oi-an 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program;  Cincinnati/Northem 
Kentucky  Intemationai  Airport, 
Covington,  KY 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 


SUMMARY:  'The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Kenton 
County  Airport  Board  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  and  14  CFR  part  150. 
These  Findings  are  made  in  recognition 
of  the  description  of  Federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (1980).  On  April  28. 
1993,  the  FAA  determined  that  the 
noise  exposure  maps  submitted  by  the 
Kenton  Qiunty  Airport  Board  under 
part  150  were  in  compliance  with 
applicable  requirements.  On  October  25, 
1993,  the  Adininistrator  approved  the 
Cincinnati/Northem  Kentucky 
International  Airport  noise 
compatibility  program.  All  of  the 
recommendations  of  the  program  were 
approved  in  full  or  in  part.  The  noise 
compatibility  program  supplements  the 
original  noise  compatibility  program, 
approved  August  6. 1991,  for 
Cincinnati/Northem  Kentucky 
Intemationai  Airport. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  approval  of  the  Cincinnati/ 
Northern  Kentucky  Intemationai  noise 
compatibility  program  is  October  25, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  S.  Kelley,  Federal  Aviation 
Administration,  Memphis  Airports 
District  Office,  2851  Directors  Cove, 
suite  3.  Memphis,  Tennessee  38131- 
0301;  Telephone  901-544-3495. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  ’This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Cincinnati/ 
Northern  Kentucky  Intemationai 
Airport,  eflective  October  25, 1993. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  “the  Act”),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  fmth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultaticm  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
ai^rt  users,  and  FAA  personnel. 

Each  airp<Ht  noise  compatibility 
program  developed  in  accmdance  with 
Federal  Aviation  Regulations  (FAR)  part 


150  is  a  local  program,  not  a  Federal 
program.  ’Die  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA’s  approval  or 
disapproval  of  FAR  part  ISO  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Pro^m  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA’s  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implonenting 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in  aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  fm  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
office  in  Memj^is,  Tennessee. 

The  Kenton  County  Airport  Board 
submitted  to  the  FAA  on  November  2, 
1992,  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  FAR  part  150 
supplemental  noise  cmnpatibility 
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planning  study  conducted  from  April 
through  Oct(^^  1992.  The  Cincinnati/ 
Northern  Kentucky  International 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on  April 
28, 1993.  Notice  of  this  determination 
was  published  in  the  Federal  Register 
on  May  11, 1993. 

The  Cincinnati/Northem  Kentucky 
International  Airport  FAR  part  150 
Supplemental  Study  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  design^  for 
phased  implementation  by  mrport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion 
beyond  the  year  1997.  It  was  requested 
that  the  FAA  evaluate  and  approve  this 
material  as  a  noise  compatibility 
program  as  described  in  section  104(b) 
of  the  Act  The  FAA  began  its  review  of 
the  program  on  April  28. 1993,  and  was 
required  by  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
pro^m  within  the  180-day  period  shall 
be  deemed  an  approval  of  sudi  a 
proj^m. 

Ine  submitted  program  centained  14 
operational  measures.  12  land  use 
measures  and  3  implementation 
measures  for  noise  mitigation  on  and  off 
the  airport.  Some  of  the  measures  had 
been  approved  in  1991  in  the  original 
noise  compatibility  study  for 
Cincinnati/Northem  Kentucdiy 
International  Ahport.  The  FAA 
completed  its  review  and  determined 
that  the  procedural  and  substantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied.  The  overall 
program,  thoefore,  was  approved  by  the 
Administrator  effective  October  25, 
1993. 

Approval  for  part  150  was  granted,  in 
total  or  in  part,  for  all  of  the  proposed 
operational  measures.  Most  of  t^ 
operational  procedures  will  require  an 
environmental  decision  before 
implementation  by  FAA.  The  approval 
for  one  operaticmal  measure  will  not  be 
effective  for  part  150  purposes  until 
such  time  that  this  procedure  will  in 
fact  reduce  non-cx)mpatible  land  uses. 
Based  on  the  part  150  Supplemental 
Study  this  will  be  true  in  the  Icmg  term. 
One  operational  measure,  extension  of 
Runway  18R/36L.  was  approved  in  part. 
The  request  to  establish  a  declared 
distance  of  10,000  feet  for  takeofis,  after 
the  extension  of  Runway  18R-36L,  was 
disapproved  because  it  did  not  provide 
any  tangible  noise  benefit  and  would 
have  no  efiect  on  runway  use  patterns. 
Another  operational  measure,  use  of 
hold  short  capability  on  18R  after 


extension  of  18R/36L,  was  approved  but 
is  subject  to  the  discretion  of  the  pilot 
in  command.  Approval  was  granted  for 
ail  the  land  use  and  im{demmtation 
actions.  Land  Use  measures  include 
purchase  assurance,  soundproofing, 
acquisition  in  the  DNL  75.  voluntary 
acquisitiim  within  the  DNL  65  contour 
in  the  preferential  nighttime  corridor, 
and  soundproofing  of  eligible  schools. 
The  Imple^ntation  Plan  includes  an 
ARTS  tracking  system. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  October  25. 
1993.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  offices  of  the  Kenton 
County  Airport  Board. 

Issued  in  Memphis,  Tennessee,  October  29, 
1993. 

BiBy  f.  Langley, 

Manager.  Memphis  Airports  Di^ict  Office. 
IFR  Doc.  93-28270  Filed  11-16-93;  8:45  ami 
BH.LINQ  cooe  4ei0-13-« 


Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Jacksonville  Internationa  Airpoh, 
JacksonvHte,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Jacksonville 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  December  17, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airport  District  Office, 
9677  Tradeport  Dr.,  Suite  130,  Orlando, 
Florida  32827. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jay  R. 
Stucki,  Director  of  Aviation  of  the 
Jacksonville  Port  Authority  at  the 
following  address:  P.O.  Box  3005, 
Jacksonville,  Florida  32206. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 


previously  provided  to  the  Jacksonvilk 
Port  Authority  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlos  E.  Maeda,  Plans  and  Programs 
Manager,  Orlando  Airport  District 
Office,  9677  Tradeport  Dr.,  Suite  130, 
Orlando.  Florida  32827,  (407)  648-6583. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
ccHnment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Jacksonville  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  regulations  (14  CFR  part  158). 

On  November  2, 1993,  the  FAA 
determined  that  the  ^plication  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Jacksonville  Port 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  F/VA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  pari,  no  later  than 
February  2. 1994. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00; 
Proposed  charge  efiective  date:  March  1, 
1994;  Proposed  charge  expiration  date: 
August  31. 1997;  Total  estimated  PFC 
revenue:  $12,300,000. 

Brief  description  of  proposed 
project(s):  Rehabilitate  runway  7-25; 
Extend  runway  7-25;  Install  glide  slope/ 
MALSR  runway  25;  Reconstruct 
taxiways  C  and  E;  Install  taxiway 
guidance  signs;  Lighting  improvements 
runway  13-31;  Construct  ARFF  facility. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  uncler  “FOR  FURTHER 
INFORMATION  CONTACT.” 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Jacksonville 
Port  Authority.  2831  Talleyrand 
Avenue,  Jacksonville,  Florida  32206- 
0005. 

Issued  in  Atlanta,  Georgia  on  November  2, 
1993. 

Dell  T.  Jernigan, 

Manager.  Planning  and  Development  Branch. 
Airports  Division.  Southern  Region. 

IFR  Doc.  93-28194  Filed  11-16-93;  8:45  ami 
BILUNO  COOE  4»10-t3-M 
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National  Highway  Traffic  Safety 
Administration 

Rulemaking,  Research  and 
Enforcement  Programs  Meetings 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  NHTSA  industry 
meetings. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency’s  rulemaking,  enforcement  and 
other  programs.  In  addition,  NHTSA 
will  hold  a  separate  public  meeting  to 
describe  and  discuss  specific  research 
and  development  projects. 

DATES:  The  Agency’s  regular,  quarterly 
public  meeting  relating  to  the  agency’s 
rulemaking,  enforcement  and  other 
programs  will  be  held  on  December  16, 
1993,  beginning  at  9:30  a.m.  and  ending 
at  approximately  12:30  p.m.  Questions 
relating  to  the  agency’s  rulemaking, 
enforcement  and  other  programs  must 
be  submitted  in  writing  by  December  8, 
1993,  to  the  address  shown  below.  If 
sufficient  time  is  available,  questions 
received  after  the  December  8  date  may 
be  answered  at  the  meeting.  The 
individual,  group  or  company 
submitting  a  question(s)  does  not  have 
to  be  present  for  the  question(s)  to  be 
answered.  A  consolidated  list  of  the 
questions  submitted  by  December  8, 
1993,  and  the  issues  to  be  discussed  will 
be  mailed  to  interested  personnel  by 
December  10, 1993,  and  will  bo 
available  at  the  meeting. 

Also,  the  agency  will  hold  a  second 
public  meeting  on  December  15  devoted 
exclusively  to  a  discussion  of  research 
and  development  programs.  The 
meeting  will  begin  at  1  p.m.  and  end  at 
approximately  4:30  p.m.  This  meeting  is 
described  more  fully  in  a  separate 
announcement. 

ADDRESSES:  Questions  for  the  December 
16  NHTSA  Technical  Industry  Meeting, 
to  be  held  from  9:30  a.m.  to  12:30  p.m., 
relating  to  the  agency’s  rulemaking, 
research,  and  enforcement  programs 
should  be  submitted  to  Barry  Felrice, 
Associate  Administrator  for 
Rulemaking,  National  Highway  Traffic 
Safety  Administration,  room  5401, 400 
Seventh  Street,  SW.,  Washington,  IX^ 
20590.  Questions  for  the  Research  and 


Development  Program  Meeting  to  be 
held  D^ember  15  from  1  p.m.  to  4:30 
p.m.  should  he  submitted  to  George  L. 
Parker,  Associate  Administrator  for 
Research  and  Development,  NRD-01, 
National  Highway  Traffic  Safety 
Administration,  room  6206, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Both  meetings  will  be  held  in 
room  2230,  Department  of 
Transportation  Headquarters  Building, 
400  Seventh  Street,  SW.,  Washington, 

DC  20590. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
will  hold  its  regular,  quarterly  meeting 
from  9:30  a.m.  to  12:30  p.m.,  to  answer 
questions  from  the  public  and  the 
regulated  industries  regarding  the 
agency’s  rulemaking,  enforcement  and 
other  programs,  on  December  16, 1993. 
Since  the  agency  is  holding  a  separate 
meeting  on  its  research  and 
development  programs,  any  questions 
on  those  issues  will  only  be  answered 
at  the  afternoon  meeting  to  be  held  on 
December  15, 1993  from  1  p.m.  to  4:30 
and  should  be  submitted  to  the  Research 
and  Development  Office.  However, 
questions  on  aspects  of  the  agency’s 
research  and  development  activities  that 
relate  to  ongoing  rulemaking  procedures 
should  be  submitted,  as  in  the  past,  to 
the  agency’s  Rulemaking  Office.  The  • 
meeting  will  be  held  in  room  2230, 
Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street,  SW.,  Washington.  DC  20590.  The 
purpose  of  the  meeting  is  to  focus  on 
those  phases  of  NHTSA  activities  which 
are  technical,  interpretative  or 
procedural  in  nature.  Transcripts  of  the 
meetings  will  be  available  for  public 
inspection  in  the  NHTSA  Tec^ical 
Reference  Section  in  Washington,  DC. 
within  four  weeks  after  the  meetings. 
Copies  of  the  transcript  will  then  be 
available  at  ten  cents  a  page,  (length  has 
varied  from  100  to  150  pages)  upon 
request  to  NHTSA  Technical  Reference 
Se^on,  room  5108, 400  Seventh  Street, 
SW.,  Washington,  DC  20590.  The 
Technical  Reference  Section  is  open  to 
the  public  from  9:30  a.m.  to  4  p.m. 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary,  during  the 
NHTSA  Technical  Industry  Meeting  and 
the  NHTSA  Industry  Research  and 
Development  Meeting.  Thus,  any  person 
desiring  assistance  of  "auxiliary  aids’’ 
(e.g.,  sign-language  interpreter. 


telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
Brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Barbara  Carnes  on  (202) 
366-1810,  by  COB  December  8, 1993, 
for  the  9:30  a.m.  to  12:30  p.m.  portion 
of  the  meeting  or  Barbara  Coleman  (202) 
366-1537  by  COB  December  8, 1993  for 
the  1  p.m.  to  4:30  p.m.  portion. 

Barry  Felrice, 

Associate  Administrator  for  Ruiemaking. 

[FR  Doc.  93-28179  Filed  11-16-93;  8:45  am) 
BiLUNG  CODE  4910-S9-M 


Research  and  Special  Programs 
Administration 

Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazaidous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Natiue  of 
Application’’  portion  of  the  table  below 
as  follows:  1 — ^Motor  vehicle;  2 — ^Rail 
freight;  3 — Cargo  vessel;  4 — Cargo 
aircraft  only;  5 — ^Passenger-carrying 
aircraft. 

DATES:  Conunents  must  be  received  on 
or  before  December  17, 1993. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washin^on,  DC  20590. 

Conunents  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street 
SW.,  Washington,  DC. 
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New  Exemptions 


Application 

No. 

Applicant 

Regulation(s)  affected 

Nahm  of  exempfion  thereof 

11148-N 

WIHert  Home  Products,  St  Louis, 
MO. 

49  CFR  172.101, 173.156  _ 

To  authorize  the  transportation  of  up  to  16  ounces  of 
hydrofluoric  add,  solution  Class  8  or  aodfom 
dNhionits,  Division  4.1  contained  In  polyetoylene 
bottles  overpacked  In  a  fiberboard  be^  described 
as  consumer  oommodty.  (mods  1) 

11151-N 

11153-N 

SET  Enviforunantal,  Inc.,  Wheel¬ 
ing.  IL 

SET  Environmontal,  Inc.,  Wheel¬ 
ing,  IL 

49  CFR  t77.848((8  _ _ 

49  CFR  177.848(d> _ 

To  authorize  the  tianaportalton  of  hazardous  waste, 
classed  as  Division  6.1,  Hazard  Zona  A  malBriai 
in  combination  packaging  in  the  same  transport 
vohids  with  Class  3  and  8,  Division  4.1,  45,  45, 
5.1  and  55.  (mods  1) 

To  authorize  the  shiprnerd  of  lab  packs  containing 
hazardous  wastes,  classed  as  Division  45  and 
Class  8  in  the  sams  transport  vehido.  (mods  1) 

111S6-N 

Austin  Powder  Company,  Cleve¬ 
land.  OH. 

49  CFR  173.62  ..  _ 

To  authorize  the  transport  of  atrsnonium  nitrate-fuel 
ol  mbdurs,  classed  as  Division  15  In  spsdaliy  de> 
sigrtsd  multi-wall  plastic  lined  bags  medtog  UN 
padtaging  criteria  except  not  BW-pnol.  (mode  1) 

11157-N 

Northwest  Ohio  Towing  &  Recov¬ 
ery,  Beaverdam,  OH. 

49  CFR  173.242(b) _ 

To  authorize  the  transport  of  gasoline  residue.  Class 
3,  In  non-DOT  spedfication  cargo  tanks  used  In 
airport  operations  to  be  secured  to  a  flat  bed  buck 
and  transported  to  a  repair  fadRty.  (mode  1) 

11156-N 

CEM  intemationai  Pty  Ltd., 
Coolarro  Victoria,  Australia. 

49  CFR  178.245 _ 

To  authorize  the  manufacture,  mark  and  sen  of  non- 
DOT  spedfication  portable  tarfirs  buHt  comparable 
to  a  DOT-Spedfication  51  for  use  In  transporting 
liquefied  petroleum  gas.  Division  2.1.  (modes  1, 3) 

11159-N 

Fort  Container  Systems  Inc., 
Brampton,  Ontario,  Canada. 

49  CFR  178.253.  CFR  part  173, 
subpart  F,  178.19. 

To. authorize  the  manufacture,  mark  and  sen  of 
rotationalty  moulded  polyethylene  intermediate 
bulk  oontairMTS  equip^  with  stackable  stsel 
frame,  with  a  capacity  of  300  galons,  for  shipment 
of  Class  8  material,  (modes  1. 2) 

11160-N 

Dow  Chemical  Company,  Freeport, 
TX. 

49  CFR  173.247 _ 

To  authorize  the  bull  transport  at  molten  magne¬ 
sium,  Cleas  9.  In  spedaliy  design  stainlees  steel 
600  gallon  container  via  spedaiiy  buNt  road  vehi¬ 
cles  on  private  roads  that  croes  stats  highways. 
(tTKXfes  1. 2) 

11163-N 

Control  Instruments  Corporation, 
Fairfield,  NJ. 

49  CFR  172.101  _ 

To  authorize  the  transport  of  hydrogen,  compressed. 
Division  2.1,  otherwise  forbidden  on  passenger 
aircraft,  as  part  of  a  portable  monitoring  systsra 
(mode  5) 

1t16A-N 

Elastochem,  Itk..  Chardon,  OH . 

49  CFR  173525  _ _ 

1 

To  authorize  the  shipment  of  70  percent  organic  per¬ 
oxide,  Type  F  Solid,  Division  5.2,  as  nonregulated 
based  on  test  crite^  contained  In  heavy  gauge 
polyethylene  begs  containing  not  more  than  25 
kilos  of  material  and  unitizad  on  wooden  paNets. 
(rrode  1) 

11165-N 

Oxford  Container  Co.,  New  Oxford, 
PA 

49  CFR  178.205 _ 

To  authorize  the  manufacture,  mark  and  sale  of  oor- 
rugatad  fiberboard,  sfotted  boxes  constructed  to 
DOT-12B-65  spedfication  equipped  with  two 
hinged  handhoiee  for  use  as  overpack  for  ship¬ 
ment  of  various  desses  of  hazssdous  material, 
(mode  1) 

11166-N 

Sun  Company,  Inc.,  PhUadeipNa, 
PA. 

49  CFR  173.29(aK2) _ 

To  authorize  a  one-time  shipment  of  out-of-test  DOT 
Specification  IIIAKXAfif  rail  car,  contatoing  corrt- 
bustible  liquid  residue,  (mode  2)  - 

11167-N 

Eco-Pak,  Inc.,  Elizabeth,  TN _ 

49  CFR  173.240-244 _ 

To  memufacture,  marking  and  sal  a  non-DOT  sped- 
fication  250  gaflon  capacity  packaging  systom. 
consisting  of  an  Inner  and  outer  cylindrical  metal 
container  meettog  group  1  packaging  criteria,  for 
shipment  of  al  packaging  group  1  materials,  solids 
and  liquids,  (modes  1, 2. 3, 4) 

11166-N 

Aldrich  Chemicai  Compemy,  Inc., 
Milwaukee,  Wi. 

49  CFR  17351(b).  173.54(k). 
173.57(a).  173.124(a). 

To  authorize  flie  transportation  of  smaH  quantitiee  of 
1-methyf-3-nitro-1-nitro8oguanidine  (MNNG)  a 
thermally  unstable  material,  which  is  forbidden  for 
transpotlalion.  to  be  ship^  as  a  Division  4.1 
when  contained  in  sped^  designed  packaging, 
(modes  1,  2) 

Note:  Notice  of  Application  Na  11142-N  appeared  at  page  53239  of  the  Federal  Xegister  for  October  M.  1993,  should  have 

Air  Products  and  Chemicals  Inc  that  appeared  11161-44. 


60728 


Federal  Register  /  Vol.  58,  No.  220  /  Wednesday,  November  17,  1993  /  Notices 


This  Dotics  of  receipt  of  applications 
new  exemptions  is  ptd>lished  in  accordance 
writh  part  107  of  the  Hazardous  Materials 
Transportation  Act  (49  U.S.C  1806;  49  CFR 
1.53(e)). 

Issued  in  Washington,  DC,  on  November 
10, 1993. 

Suzanne  Hedgepeth, 

Chief,  Exemption  Programs,  Office  of 
Hax(udous  Materials  Exemptions  and 
Approvals. 

(FR  Doc  93-28237  Piled  11-10-93;  8:45  am) 

MtUNQ  COM  mo  iO  li 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Spaclal  Programs 
AdmiiUatratlon 

Appllcationa  for  Modification  of 
Exemptions  or  Applications  To 
Becoma  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Tiransportation’s 
Hazardous  ^terials  Regulations  (49 
CFR  part  107,  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 


application  number.  Application 
numbers  with  the  suffix  "X”  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P”  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  December  2. 1993. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washin^on,  DC  20590. 

Conunents  should  refer  to  the 
application  munber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  munber. 

FOR  FURTHER  INFORMATION  CONTACT. 
Copies  of  the  applications  are  available 
for  inspection  fo  the  Dockets  Unit,  room 
8426,  Nassif  Building.  400  7th  Street 
SW.,  Washington.  DC. 


AppRcation 

No. 

Applicant 

ModMca- 
tion  of  ex¬ 
emption 

935&-X 

mtrailfa  BatiMies,  Ine.,  Nawaric,  NYi  . . 

9355 

10755-X 

Minnaaota  MWng  and  MarHifaciuring  Compare  (3M),  St  Raut,  mn« . 

10775 

1091 1-X 

The  Palet  Reefw  Company,  Seatord,  DE*  . . . . . 

10911 

iTo  modify  exemption  to  provide  tor  shipment  of  lithium  mariganese  dioxide  batteries.  Class  8,  containing  no  more  than  8.0  grams  of  Mhium 
and  ceRs  coritaining  no  more  than  1.5  grama  per  ceH. 

•To  modify  exernption  to  deleto  the  provMon  that  material  tor  which  no  exceptions  are  permitted  in  column  8  of  48  CFR  172.101  Table  are  not 
authorized  to  be  shipped  under  this  exemption. 

•To  modify  exemption  to  provide  tor  air  as  an  addi1ior)al  mode  of  transportation. 


Application 

No. 

AppRcant 

Parties  to 
exemp¬ 
tion 

4803-P 

D-H  AnyiMlinn,  Inn  ,  Daltaa,  TX . , 

4803 

4850-P 

HaMbuton  Eneqjy  Services,  Houston.  TX . . . . . . . . . . . . . 

4850 

5951-P 

Rowel  Chemical  Corporation,  Hinsdale,  IL  . . . . 

5951 

6691-P 

United  States  Wekfing,  Inc,,  Denver,  CO . . . . . . . . . . . 

6691 

681(M> 

ILL-MO  Products  Company,  Jacksonville,  IL» . . . . 

6810 

6971-P 

Protocol  Analytical  Supplies,  Inc.,  Middlesex,  NJ . . . . . 

6971 

7879-P 

Halliburton  Eiiergy  Services.  Houston,  TX  . . . . 

7879 

7887-P 

North  Coast  Opwatlons/North  Coast  Rocketry,  Inc.,  Salt  Lake  City,  UT  ....... . . . . . 

7887 

7991-P 

Abbeville  &  Grimes  Railroad,  Parwma  City,  r1 . . . . ....... . . . 

7991 

8006-P 

Daisy  Manufacturing  Company,  Rogers.  AR . . . . 

8006 

8009-P 

KC  Resources,  Ina,  Cardiff,  CA . . . . . . . . . . . . .............. 

8009 

8196-P 

Elf  Atochem  North  America.  Inc.,  Philadelphia,  PA . . . . 

8196 

8451-P 

Halliburton  Energy  Services,  Houston,  TX . 

8451 

8451-P 

Ferranti  Technotegies.  Inc.,  Lancaster.  PA . . . . . . . . . . 

8451 

8451-P 

Chemicai  Waste  Managemerrt,  Inc.,  Oakbrqok,  IL  .......... . . . . . 

8451 

8845-P 

Halliburton  Ertergy  Services,  Houston,  TX . . . . . . . 

8845 

8871-P 

Chase  Packaging,  Inc.,  Newport  News,  VA . . . . . 

8871 

9262-P 

Hailtouiton  Erxwgy  SerUces,  Houston,  TX . , . .  . 

9262 

9275-P 

Sand  Beaute,  Ine.,  Edtaon,  NJ . 

9275 

9281-P 

Hafliburton  Energy  Services,  Houston,  TX . . . . . . . . . . . 

9281 

8372-P 

Halliburton  Energy  Services,  Houston,  TX . . . . .............. _ 

8372 

9549-P 

HaMburton  Energy  Services,  Houston,  TX . . . „ . 

9549 

9769-F 

Chemical  Waste'ManagemenL  Inc.,  Oak  Brook,  II . .  . . . . 

9769 

8781-P 

Rowel  Chemical  Corporation,  Hinsdale,  IL  . . . 

9781 

9880-P 

Halliburton  Energy  Satvioas,  Houston,  TX . . 

9880 

10307-P 

Bolden  Intartrada'  Ine.,  Atlanta,  GA  . . .  . 

10307 

11055-P 

Chemicai  Waste  ManagemenL  Inc.,  Oak  Brook.  II _ ...  _ _ _ _ _ _ _ 

11055 

11119-P 

Maraon  Corporation,  Chalsaa,  MA . . . . 

11119 

11119-P 

CrMar  Auto  Supply,  Irw.,  Medford,  OR _ _ _  ....  . . . . . . 

11119 
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Application 

No. 

AppNcam 

Partiasto 

axemp- 

ion 

11119-P 

Fibre  Glass  Everooat  Co.,  hw.,  CIncInnall,  OH . . 

11119 

11119-P 

Akzo  Coatings.  Inc.,  Norcross,  QA . . . . 

11119 

11150-P 

Casco  Bay  Islwx!  TransS  DlsWct,  Portland.  ME«  . 

11150 

« To  authorize  party  statue  and  modify  axsmptlon  prcMtdod  for  10  tMik  oonf^iufalion  for  tha  shipment  of  heiium  which  was  orIginaHy  iasusd  on 
an  emergency  basis. 

>  To  reissue  party  status  originally  issued  on  an  amargency  basis. 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (40  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  In  Washington,  DC.  on  November 
10, 1993. 

).  Suzeniie  Hedgepeth, 

Chief,  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

(FR  Doc.  93-28238  Filed  11-16-93;  8:45  am] 

sasna  Cedi  4eio-se-M 


UNITED  STATES  INFORMATION 
AGENCY 

Privacy  Act  of  1974;  Amandmants  to 
tha  Appandix  I— Prafatory  Statamant  of 
Ganaial  Routina  Uaaa 

AGENCY:  United  States  Information 
Agency. 

ACTKNf:  Amendments  to  the  routine  use 
statement  of  notice  of  systems  of  records 
adding  debt  collection  use. 

SUMMARY:  In  accordance  with  the 
Private  Act  of  1974,  as  amended  (5 
U.S.C  552a(e)(4)),  ^e  United  States 
Information  Agency  (USIA)  is 
publishing  amendments  to  its  Routine 
Use  Statement  adding  debt  collection 
use.  The  Debt  Collection  Act  of  1982,  as 
amended  (31  U.S.C  3302,  3701  (1988)), 
requires  agencies  to  refer  commercial 
and  consumer,  non-employee, 
delinquent  debt,  on  a  non-exclusive 
basis,  to  credit  bureaus  (referred  to  as 
Credit  Agencies).  Passage  of  the  Cash 
Management  Improvement  Act 
Amendments  of  1992  (Pub.  L.  102-589), 
requires  agencies  to  refer  non-employee 
delinquent  debt  to  the  Internal  Revenue 
Service  for  offset  of  individual  tax 
refunds  and/or  salaries. 

These  two  new  Routine  Use 
statements  are  necessary  for  USIA  to 


participate  in  the  Tax  Refimd  Offset 
Program  for  the  1994  tax  year,  as  well 
as  eventual  salary  offs^  for  employees. 
Collection  procedures  will  use  USIA’s 
Accounts  Receivable  System.  The 

Sstem  covers  procedures  whereby 
ilinquent  debts  owed  to  USIA  will  be 
refarr^  to  credit  agendee  (4  CFR  parts 
101-105)  that  will  incorporate  account 
information  into  its  data  files,  credit 
reports,  and  other  business  information, 
and  procedures  whereby  delinquent 
debts  owed  USIA  will  further  be 
referred  to  the  Internal  Revenue  Service 
(IRS)  for  collection  either  by  o^et 
against  Federal  income  tax  refunds 
under  31  U.S.C  3720A,  or  by  salary 
offset  of  Federal  government  employees. 
EFFECTIVE  DATE:  November  17, 1993. 
ADDRESSES:  301  4th  Street,  SW.. 
Washington,  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lola  L  Secora  (202)  619-5499. 
8UPP1EMENTARY  INFORMATION:  Agendes 
miist  comply  with  the  Debt  Collection 
Ad  of  1982,  as  amended,  the  Federal 
Claims  Collection  Standards,  OMB 
Circular  A-129  and  the  Treastuy 
Finandal  Manual  Credit  Supplement 
when  reporting  information  to  credit 
bureaus.  Agencies  must  comply  vrith 
the  provisions  of  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C  552a,  Pub. 

L.  93-579,  88  Stat.  1896),  and  OMB 
Guidelines  (54  FR  25818,  June  19, 1989) 
on  implementation  of  the  requirements 
of  the  Computer  Matching  and  Privacy 
Protection  Ad  (Pub.  L  100-503). 

New  Routine  Use  Statements: 
***** 

16.  To  Credit  Agendes,  on  a  non¬ 
exclusive  basis,  i^ormation  on  its 
commerdal  debts  as  described  in  the 
Treasury  Finandal  Manual  Credit 
Supplement.  The  Credit  Agency  will 
incorporate  this  account  information 
into  its  data  files,  credit  reports,  and 
other  business  inhumation  products  and 


services.  Befwe  furnishing  the  account 
infmmation,  USIA  will  verify  its 
accuracy  in  accordance  with  its 
standard  procedures  for  debt 
verification. 

17.  To  the  Internal  Revenue  Service 
(IRS),  U.S.  Postal  Service  and  the 
Defense  Manpower  Data  Center, 
Department  of  Defense,  to  ctmdud 
computer  matching  programs  for  the 
purpose  of  identifying  and  locating 
individuals  who  are  receiving  Federal 
salaries  or  benefit  payments  and  are 
delinquent  in  their  repayment  of  debts 
owned  to  the  U.S.  Government  under 
certain  programs  administered  by  the 
United  States  Information  Agency  in 
order  to  collect  the  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  by  voluntary 
repayment,  tax  refund  procedures,  or  by 
administrative  or  salary  offset 
procedures. 

To  any  other  Federal  agency  for  the 
purpose  of  effecting  administrative  or 
sala^  offset  procedures  against  a  person 
employed  by  that  agency  or  receiving  ot 
eligible  to  receive  some  benefit 
payments  from  the  agency  when  the 
United  States  Information  Amncy  as  a 
creditor  has  a  claim  against  that  person. 

Disclosure  of  information  about 
persons  who  are  receiving  Federal 
salaries  or  benefit  payments  and  are 
delinquent  in  their  repayment  of  debt 
owned  to  the  U.S.  Government  under 
certain  programs  administered  by  the 
United  States  Information  Agency  may 
be  made  to  other  Federal  agencies,  but 
only  to  the  extent  of  determining 
whether  the  person  is  employed  by  that 
agency  and,  if  so,  effecting 
administrative  or  salary  offset 
procedures  against  the  person. 

R.  Wallace  Stnait, 

Acting  General  Counsel. 

(PR  Doc.  93-28233  Filed  11-16-93;  8:45  am) 
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T?is  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meelmgs  pubished  under 
the  “Government  in  the  Sunshirte  Act”  (Pub. 
L  94-409)  5  U,S.C.  552b(e)(3). 


EQUAL  EMPLOTMENT  OPPORTUNITY 
COMMISSION 

“FEDERAL  REGISTER’’  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  52138, 
Thursday,  Novendier  4, 1993. 
PREVKXISLV  ANNOUNCE)  TME  AND  DATE  OF 
KKETMQ:  2.'00  p.in.  (Eastern  Time) 
Tuesday.  Novembw  16, 1993. 

CHANGE  M  THE  MEETMQ: 

Closed  Session 

The  dosed  portion  of  the  meeting  has  been 
cancelled. 

CONTACT  P'RSON  FOR  MORE  MFORMATION: 
Frances  M.  Hart,  Executive  Office  tm 
(202)  663-407a 
Dated:  November  IS,  1993. 

Frances  M.  Hari. 

Executive  Officer,  Executive  Secretariat. 

(FR  Doc.  93-28408  Piled  11-15-93;  1:04  p>m) 
eaiJNQ  COOK  S7S0-0S-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  November  15, 22, 29. 
and  December  6. 1993. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 


STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  15 
Wednesday .  Noveadxr  17 
9:30  ajn. 

Affirmation/DisGussion  and  Vote  (Puldlc 
Meeting)  _ 

a.  Final  Rule,  10  CFR  Parts  30, 40,  50.  70. 
and  72,  "Self-Guarantee  as  an  Additional 
Financial  Assurance  Mechanism’* 
(Tentative) 

(Contact;  aark  Prichard,  301-492-3734) 

(Postponed  bran  November  10) 

Week  of  Navember  22-Tentative 
iVednesdby,  November  24 
9:00  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (If  needed) 

Week  of  Novonber  29— Tentative 
Friday,  December  3 
10:30  a.m. 

Affirmatioa/Diacussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  9 — Tentative 

Tuesday,  December  7 
10:00  a.ni. 

Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 

(Contact:  Vandy  Miller,  301-504-2326) 
Thursday,  Deceadaer  9 
10:00  aun. 


Briefing  on  Status  of  TVA  Nudear 
Programs  (Public  Meeting) 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  pjn. 

Briefing  by  NrHtbeast  Utilities  (Public 
Meeting) 

Friday.  December  10 
10:00  a.m. 

Briefing  by  IG  on  Fee  Audit  (Public 
Meeting 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplement^  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  spedfic 
subject  listed  for  affirmation,  this  means  that 
DO  item  has  as  yet  been  identified  as 
requiring  any  Conunission  vote  on  this  date. 

The  schedule  for  commissitm 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recoitiing)^301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFOmiATION: 
William  Hill  (301)  504-1661. 

Dated:  November  10, 1993. 

William  M.  Hill.  )r., 

SECY  Tracking  Officer,  Cffffce  of  the 
Secretary. 

IFR  Doc.  93-28353  Filed  11-15-93;  9r.^  am) 
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TNe  Mcten  of  the  FEDERAL  REGISTER 
oontaine  editorfai  oorrecttone  of  previouity 
pubNehed  PreeUential.  Rule,  Piopoeed  Rule, 
and  Nottoe  documente.  TheM  oorrectiona  are 
prepared  by  the  OfRce  of  the  Federal 
Raglstar.  Agency  prepared  oorrectiona  are 
Issued  as  eigned  documents  and  appear  In 
the  appropriate  document  categortee 
eieesArere  In  the  Issue. 


FEDERAL  HOUSINQ  FINANCE  BOARD 

CNO.9M01 
Pricing  of  Services 

Correction 

In  notice  document  03*27423 
beginning  on  page  59468  in  the  issue  of 
Tuesday.  November  0. 1993,  make  the 
following  correction: 

On  page  59468,  in  the  second  column, 
in  DATES:,  in  the  last  line,  "January  10. 
1993."  should  read  "January  10. 1994." 

BiLUNQ  eooe  isoeei-o 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ*0204»^10*11*A004:  AZA-28010] 

Receipt  of  Conveyance  of  Mineral 
Intarest  Application 

Correction 

In  notice  doounent  03*18882 
beginning  on  page  42096  in  the  issue  of 
Friday.  August  6, 1993,  make  the 
following  correction: 

On  page  42097,  in  the  first  column, 
under  parcel  2,  the  land  description  for 
T.  5  N..  R.  4  W.  is  corrected  to  read 
“Sec.  33,  SV4SWV4NWV4SEV4.” 

BHXINO  CODE  ISOSOI-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ*04(M21(H»4»;  AZA  28166] 

Really  Action;  Recreation  and  Public 
Purpoaaa  Act  ClaaalfIcMion;  Arizona 

Correction 

In  notice  document  93-25134 
beginning  on  page  53200  in  the  issue  of 
Thursday,  Octol^  14, 1993,  on  page 
53209,  in  the  third  column,  in  Iwdf 
description  T.  17  S.,  R.  12  E..  in  Sec.  11, 
"SEV4"  should  read  "SWV4”. 

BSUNO  COOS  1SOS«t-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(CA-062*044440-10-B043,’CACA  33071] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands,  San  Bernardino  County, 
CA 

Correction 

In  notice  document  93*26013 
beginning  on  page  54590  in  the  issue  of 
Friday.  Octobm  22. 1093,  on  page 
54509,  in  the  second  column,  in  land 
description  T.16N..  R.13E.,  in  Section 
12.  in  the  second  line, 
"SV^SEV4SEV4SEV4NEV4,"  should  read 
"SV4SEV4SEV4NEV4,”. 

SXISM  ooos  isosei4> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-640-421(H)6;  CACA  33164] 

Proposed  Withdrawal;  Califomla 

Correction 

In  notice  document  03*25189 
beginning  on  page  53211  in  the  issue  of 
Thursday,  Octoter  14, 1993,  make  the 
following  corrections: 

1.  On  page  53212,  in  the  first  column: 


a.  In  T.  13  N.,  R.  10  E.,  in  Sec.  30.  in 
the  second  line,  "and  5,”  should  read 
"and  8,”. 

b.  In  T.  14  N..  R.  10  E.,  in  Sec.  30.  in 
the  second  line,  "lot  178,"  should  read 
"lot  18,". 

c.  In  T.  13  N..  R.  11 E.,  in  Sec.  4,  in 
the  first  line,  insert  “2"  after  “lot". 

d.  In  T.  14  N.,  R.  11  E..  in  Sec.  32,  in 
the  first  line,  "SV^>ASEV4,"  should 
read  "SV^d^%SEV4;". 

e.  In  the  same  T.  and  R..  in  the  same 
Sec.,  remove  the  second  line. 

t  Under  the  heading  National  Forest 
System  Lands,  in  the  heading  Tahoe 
and  Eldora  National  Forests,  "Eldora" 
should  read  "Eldorado". 

g.  In  the  first  paragraph  of  text,  in  the 
th^  line,  "1,361"  shoiild  read  "1,361", 
and  “served"  should  read  “reserved". 

BSJJNQ  coos  180»ei<O 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46CFRPart69 

(COO  03-069] 

Maaauramant  of  Vaaaala;  Watar  Ballaat 
Examptlon 

Correction 

In  rule  document  93*26463  beginning 
on  page  57747  in  the  issue  of 
We^esday,  October  27. 1993,  make  the 
following  corrections: 

1.  On  page  57747,  in  the  3d  column, 
in  SUPPLEMENTARY  INFORMATION,  in  the 
1st  paragraph,  in  the  16th  line  horn  the 
end,  “waster"  should  read  "water". 

2.  On  page  57748,  in  the  first  colmnn, 
in  next  to  last  line  of  the  first  paragraph, 
“to  benefit"  should  read  "to  the 
benefit". 

3.  On  the  same  page,  in  the  same 
colunm,  in  the  firrt  foil  paramph,  in 
the  seventh  line  from  the  end,  "section" 
should  read  “sections". 

BSJJNQ  coos  180S«1-O 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Chapter  III 

Regulatory  Quidance  for  the  Federal 
Motor  Carrier  Safety  Reguietiona 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTXM:  Regulatory  guidance. 

8UMMARY:  This  document  presents 
interpretive  guidance  material  for  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  now  contained  in 
the  FHWA’s  Motor  Ca^er  Regulation 
Information  System  (MCREGIS).  The 
FHWA  has  consolidated  previously 
issued  interpretations  and  regulatory 
guidance  materials  and  developed 
concise  interpretive  guidance  in 
question  and  answer  form  for  each  part 
of  the  FMCSRs.  These  questions  and 
answers  are  generally  applicable  to 
drivers,  commercial  motor  vehicles,  and 
motor  carrier  operations  on  a  national 
basis.  All  prior  interpretations  and 
regulatory  guidance  of  the  FMCSRs 
issued  previously  in  the  Federal 
Register,  as  well  as  FHWA  memoranda 
and  letters,  may  no  longer  be  relied 
upon  as  authoritative  insofar  as  they  are 
inconsistent  with  the  guidance 
published  today.  Many  of  the 
interpretations  of  the  FMCSRs 
published  on  November  23, 1977,  and 
the  interpretations  of  the  Inspection, 
Repair,  and  Maintenance  regulations 
published  on  July  10, 1980,  have  been 
revised.  These  revisions  are  reflected  in 
the  new  questions  and  answers.  Future 
interpretive  guidance  will  be  issued 
within  the  MCREGIS  which  will  he  kept 
current  in  the  FHWA's  Office  of  Motor 
Carrier  Standards.  The  MCREGIS  ivill 
also  be  updated  periodically  and 
published  in  the  Federal  Register  so 
that  interested  parties  may  have  ready 
reference  to  official  interpretations  and 
guidance  regarding  the  FMCSRs.  This 
guidance  will  provide  the  motor  carrier 
industry  with  a  clearer  imderstanding  of 
the  applicability  of  many  of  the 
requirements  contained  in  the  FMCSRs 
in  particular  situations. 

EFFECTIVE  DATE:  November  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  J.  Osiecki,  Office  of  Motor  Carrier 
Standards,  (202)  366-4009,  or  Mr. 
Charles  E.  Medalen,  Office  of  the  Chief 
Counsel,  (202)  366-0834,  Federal 
Highway  Administration,  Department  of 
Trwsportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t,  Monday  through  Friday,  except 
Federal  legd  holidays. 


SUPPLEMENTARY  SIFORMAT10N:  This 
document  contains  revised  and  new 
regulatory  guidance  pertaining  to  Title 
49,  Code  of  Federal  Regulations  (CFR), 
parts  325,  383,  386,  387,  390  to  393,  395 
to  397,  and  399  of  ffie  FMCSRs.  The 
information  published  in  this  document 
supersedes  all  previously  issued 
interpretations  and  regulatory  guidance, 
to  the  extent  they  are  inconsistent  with 
the  guidance  published  today,  including 
that  published  on  November  23, 1977,  at 
42,FR  60078,  and  on  July  10, 1980,  at 
45*FR  46425.  In  addition,  much  of  the 
previously  issued  gmdance  was  issued 
in  the  form  of  letters  to  individuals  and 
motor  carriers.  These  previoiu 
interpretations  may  no  longer  be  relied 
upon  as  authoritative.  To  the  maximum 
extent  possible,  those  opinions  have 
been  incorporated  into  this  document.  If 
an  individual  or  a  motor  carrier  has  an 
interpretive  letter  issued  by  the  FHWA 
that  is  not  addressed  in  this  document, 
a  copy  of  the  letter  may  be  sent  to  the 
FHWA  Office  of  Motor  Carrier 
Standards  at  the  above  address  for 
consideration  in  a  future  update  of  this 
guidance.  Periodic  updates  of  this 
guidance  will  be  published  in  future 
issues  of  the  Federal  Register. 

Members  of  the  motor  carrier  industry 
and  other  interested  parties  may  access 
the  guidance  in  this  document  through 
the  FHWA*s  Electronic  Bulletin  Board 
System  (FEBBS)  using  a  microcomputer 
and  modem.  The  FEBBS  is  a  read-only 
facility.  The  telephone  niunber  for 
FEBBS  is  Area  C^e  202-366-3764. 
While  the  system  supports  300;  1200, 
and  2400  baud  line  speeds,  and  a 
variety  of  terminal  types  and  protocols, 
setting  the  modem  for  2400  baud,  8  data 
bits,  foil  duplex,  and  no  parity  will  give 
optimal  performance.  Once  a 
connection  has  been  established  and  the 
<R<egistration  item  completed,  callers 
should  go  to  the  C>onforences  M>otor 
Carrier  section  and  select  either 
<M<CREGIS  Questions  and  Answers,  or 
<I<nformation  for  more  detailed  help. 

For  Technical  Assistance  to  gain 
access  to  FEBBS,  contact:  FHWA 
Computer  Help  Desk.  HMS-40.  room 
4401, 400  Seventh  Street,  SW., 
Washington,  DC  20590.  (202)  366-1120. 

Spednc  questions  addressing  any  of 
the  interpretive  material  puhliwed  in 
this  document  may  be  directed  to  the 
contact  persons  listed  above,  the  FHWA 
Regional  Offices,  or  the  FHWA  Division 
Office  in  each  State. 

For  ease  of  reference,  the  following 
listing  of  acronyms  used  throughout  this 
document  is  provided: 

Appendix  G  The  Minimum  Periodic 

Inspection  Standards  published  as  an 

aprandix  to  the  Federal  Motor  Carrier 

SatBty  Regulations 


CDL  Commercial  Driver’s  License 
CDLIS  Commercial  Driver’s  License 
Information  System 
CFR  Code  of  Federal  Regulations 
CMV  Commercial  Motor  Vehicle 
CMVSA  Commercial  Motor  Vehicle  Safety 
Act  of  1986 

COE  Cab-over-engine  truck  tractor 
CVSA  Commercial  Vehicle  Safety  Alliance 
DOT  U.S.  Department  of  Transportation 
DVIR  Driver  Vehicle  Inspection  Report 
DWI  Driving  While  Intoxicated 
EAP  Employee  Assistance  Program 
EPA  U.S.  Environmental  Prote^on  Agency 
FHWA  Federal  Highway  Administration 
FMCSRs  Federal  Motor  Carrier  Safety 
Regulations 

FMVSS  Federal  Motor  Vehicle  Safety 
Standards  (developed  and  issued  by  the 
National  Highway  Traffic  Safety 
Administration) 

FR  Federal  Register 
FRSI  Farm-Related  Service  Industries 
GCWR  Gross  Combination  Weight  Rating 
GVW  Gross  Vehicle  Weight 
GVWR  Gross  Vehicle  Weight  Rating 
HM  Hazardous  Materials 
HMRs  Hazardous  Materials  Regulations 
HMTUSA  Hazardous  Materials 
Transportation,  Uniform  Safety  Act  of  1990 
ICC  Interstate  Commerce  Commission 
Form  MCS-90  Endorsementls)  for  Motor 
Carrier  Policies  of  Insurance  for  Public 
Liability  Under  Sections  29  and  30  of  the 
Motor  Carrier  Act  of  1980  issued  by  an 
insurer 

MCSA  Motor  Carrier  Safety  Act  of  1984 
MPH  Miles  Per  Hour 
MRO  Medical  Review  Officer 
NDR  National  Driver  Register 
NHTSA  National  Highway  Traffic  Safety 
Administration  within  DOT 
RDMC  Regional  Director  of  Motor  Carriers 
SSN  Social  Security  Number 
STAA  Surface  Transportation  Assistance 
Act  of  1982 

U.S.C  United  States  Code 
Questions  and  Answers 
Table  of  Contents 

Part  325 — Compliance  with  Interstate  Motor 
Carrier  Noise  Emission  Standards 
Part  383 — Commercial  Driver’s  License 
Standards:  Requirements  and  Penalties 
Part  386 — Rules  of  Practice  for  Motor  Carrier 
Safety  and  Hazardous  Materials 
Proceedings 

Part  387 — Minimum  Levels  of  Financial 
Responsibility  for  Motor  Carriers 
Part  390— Federal  Motor  Carrier  Safety 
Regulations:  General 
Part  391— Qualifications  of  Drivers 
Part  391 — SubPart  H— Controlled  Substances 
Testing  Requirements 
Part  392— Driving  of  Motor  Vehicles 
Part  393 — Parts  and  Accessories  Necessary 
for  Safe  Operation 

Part  395 — Hours  of  Service  of  Drivers 
Part  396 — Inspection,  Repair  and 
Maintenance 

Part  397— Transportation  of  Hazardous 
Materials:  Driving  and  Parking  Rules 
Part  399— Employee  Safety  and  Health 
Standards 
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Part  325— Compliance  With  Interstate 
Motor  Carrier  I^ise  Emission 
Standards 

Sections  Interpreted 
325.1 

Section  325.  i  Scope  of  the  Rules  in 
This  Part 

Question  1:  What  noise  emission 
requirements  are  applicable  to  auxiliary 
generators? 

Guidance:  Auxiliary  generators  which 
normally  operate  only  when  a  CMV  is 
stopped  or  moving  at  5  mph  or  less  are 
"auxiliary  equipment"  of  the  kind 
contemplated  by  EPA  and  are.  therefore, 
exempt  horn  the  noise  limits  in  Part 
325.  However,  noise  from  generators 
that  run  while  the  CMV  is  moving  at 
higher  speeds  would  be  measured  as 
Part  of  total  vehicle  noise. 

Question  2:  Do  refrigeration  units  on 
tractor-trailer  combinations  fall  within 
the  exemption  listed  in  Part  325, 
subpart  A  of  the  FMCSRs? 

Guidance:  No. 

Part  383 — CommercisJ  Driver's  License 
Standards;  Requirements  and  Penalties 

Sections  Interpreted 

383.3  Applicability 
383.5  Definitions 
383.7  Waiver  Provisions 
383.21  Number  of  Drivers’  Licenses 
383.23  Commercial  Driver’s  License 
383.33  Notification  of  Driver’s  License 
Suspensions 

383.37  Employer  Responsibilities 
383.51  Driver  Disqualifications — 
General  Questions — 

383.51  Driver  Disqualifications — 
Alcohol  Questions — 

383.71  Driver  Application  Procedures 
383.73  State  Proc^ures 
383.75  Third  Party  Testing 
383.77  Substitute  for  Driving  Skills 
Test 

383.91  Vehicle  Groups 
383.93  Endorsements 
383.95  Air  Brake  Restriction 
383.131  Test  Procedures 
383.133  Testing  Methods 
383.153  Information  on  the  Document 
and  Application 

Special  Topics — Motor  Coaches  and 
CDL 

Special  Topics — State  Reciprocity 
Section  383.3  Applicability 

Question  1:  Are  school  and  church 
bus  drivers  required  to  obtain  a  CDL? 

Guidance:  Yes,  if  they  drive  vehicles 
designed  to  transport  16  or  more  people. 

Question  2:  Do  mechanics,  shop  help 
and  other  occasional  drivers  need  a  CDL 
if  they  are  operating  a  CMV  or  if  they 
only  test  drive  a  vehicle? 


Guidance:  Yes,  if  the  v^de  is 
operated  or  test-^ven  on  a  public 
highway. 

Question  3:  Does  part  383  apply  to 
drivers  of  recreational  vehicles? 

Guidance:  No,  if  the  vehicle  is  used 
strictly  for  non-business  purposes. 

Question  4:  Does  part  383  apply  to 
drivers  of  vehicles  used  in  "van  pools"? 

Guidance:  Yes,  if  the  vehide  is 
designed  to  transport  16  or  more  people. 

Question  5:  May  a  person  operate  a 
CMV  wholly  on  private  property,  not 
open  to  public  travel,  without  a  CDL? 

Guidance:  Yes. 

Question  6:  Does  the  FHWA  include 
ofi-road  motorized  construction 
equipment  under  the  definitions  of 
"motor  vehicle”  and  "CMV”  as  used  in 
§§390.5  and  383.5? 

Guidance:  No,  because  it  is  neither 
used  on  the  highway  nor  used  in  the 
transportation  of  passengers  or  property. 

Question  7:  What  types  of  equipment 
are  included  in  the  category  of  off-road 
motorized  construction  equipment? 

Guidance:  The  definition  of  off-road 
construction  equipment  is  to  be 
narrowly  construed  and  limited  to 
equipment  which,  by  its  desim, 
appearance  and  fiinction,  is  wviously 
not  intended  for  use  on  a  public  road. 
Such  equipment  would  include 
motorscrapers,  backhoes,  motoigraders, 
compactors,  excavators,  tractors, 
trenchers  and  bulldozers. 

Qoestion  8:  Do  operators  of  motorized 
cranes  and  vehicles  used  to  pump 
cement  at  construction  sites  nave  to 
meet  the  testing  and  licensing 
retirements  of  the  CDL  program? 

Guidance:  Yes,  because  such  vehicles 
are  designed  to  be  operated  on  the 
public  highways  and  therefore  do  not 
qualify  as  off-road  construction 
equipment.  The  fact  that  these  vehicles 
are  only  driven  for  limited  distances,  at 
less  than  normal  highway  speeds  and/ 
or  incidental  to  their  primary  function, 
does  not  exempt  the  operators  from  the 
CDL  requirements. 

Question  9:  May  a  State  require 
persons  operating  recreational  vehicles 
or  other  CMVs  u^  by  family  members 
for  non-business  purposes  to  have  a 
CDL? 

Guidance:  Yes.  States  may  extend  the 
CDL  requirements  to  recreational 
vehicles. 

Question  10:  Do  drivers  of  either  a 
tractor  trailer  or  straight  truck  that  is 
converted  into  a  mot^e  office  need  a 
CDL? 

Guidance:  Yes,  if  the  vdiicle  meets 
the  definition  of  a  CMV. 

Qpestion  11:  Do  State  motor  vehicle 
inspectors  who  drive  trudcs  and 
motorcoedies  on  an  infrequent  basis 
and  for  short  distances  as  part  of  their 
job  have  to  obtain  a  CDL? 


Guidance:  Yes. 

Question  12:  Are  State,  county  and 
municipal  workers  opwating  CMVs 
required  to  obtain  CDLs? 

Guidance:  Yes,  unless  they  are 
waived  by  the  State  under  the 
firefighting  and  emergency  equipment 
exemption. 

Question  13:  Do  the  regulations 
require  that  a  person  driving  an  empty 
school  bus  from  the  manufacturer  to  ffie 
local  distributor  obtain  a  CDL? 

Guidance:  Yes.  Any  driver  of  a  bus 
that  is  designed  to  transport  16  or  more 
persons,  or  that  has  a  GVWR  of  26,001 
pounds  or  more,  is  required  to  (^tain  a 
CDL  in  the  applicable  class  with  a 
passenger  endorsement. 

Question  14:  Are  employees  of  any 
govenunental  agency  who  drive 
emergmicy  respmise  vehicles  that 
transport  HM  in  quantities  requiring 
placarding  subject  to  the  CDL 
regulations? 

Guidance:  No,  as  long  as  the  vehicle 
does  not  meet  the  weight/configuration 
thresholds  for  Groups  A  or  B  (in 
§  383.91).  The  HMTUSA  of  1990 
provides  one  exception  from  the  need 
for  government-employed  CMV  drivers 
to  obtain  a  CDL  Under  the  HMTUSA  of 
1990,  only  when  a  government  agency. 
Federal,  State  or  local,  "offers  HM  for 
transportation  in  commerce  or 
transports  HM  in  furtherance  of  a 
commercial  enterprise"  are  its  vehicles 
subject  to  the  placarding  requirements 
of  part  172,  subpart  F.  Therefore, 
vehicles  that  are  omtrolled  and 
operated  by  government  agencies  in  the 
conduct  of  governmental  frmctions  are 
not  subject  to  placarding.  Based  on  the 
above  stated  conditions,  local  police 
emergeqcy  re^mnders  driving  a  vehicle 
having  a  gross  vehicle  m  combination 
weight  rating  under  26,001  pounds  do 
not  need  a  C1>L,  according  to  the 
Federal  minimum  standards,  when 
transporting  HM  as  a  function  of  their 
agency.  The  drivers  should  check  with 
their  State  licensing  agency  to 
determine  what  class  of  license  the  State 
may  require  to  operate  the  vehicles. 

Question  15:  Are  public  transit 
employees  known  as  "hostlers,"  who 
maintain  and  park  transit  buses  on 
transit  system  property,  subject  to  CZX. 
requirements? 

Guidance:  No,  unless  operating  on 
public  roads. 

Question  16:  Are  non-military 
amphibious  landing  craft  that  are 
usually  used  in  water  but  occasionally 
used  on  a  public  highway  CMVs? 

Guidance:  Yes.  if  they  are  derigned  to 
transport  16  or  mme  people. 
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Section  383.5  Definitions 

(^estion  1:  a.  Does  “designed  to 
transport"  as  used  in  the  definition  of  a 
CMV  in  §  383.5  mean  original  design  or 
current  design  when  a  number  of  seats 
are  removed? 

b.  If  all  of  the  seats  except  the  driver’s 
seat  are  removed  from  a  vehicle 
originally  designed  to  transport  only 
passengers  to  convert  it  to  a  cargo- 
carrying  vehicle  does  this  vehicle  meet 
the  detoition  of  a  CMV  in  §  383.5? 

Guidance:  a.  "Designed  to  transport” 
means  the  original  design.  Removal  of 
seats  does  not  change  the  design 
capacity  of  the  CMV. 

D.  No,  unless  this  modified  vehicle 
has  a  GVWR  over  26,000  pounds  or  is 
used  to  transport  placarded  HM. 

Question  2:  Are  rubberized 
collapsible  containers  or  “bladder  bags" 
attached  to  a  trailer  considered  a  tank 
vehicle,  thus  requiring  operators  to 
obtain  a  CDL  with  a  tank  vehicle 
endorsement? 

Guidance:  Yes. 

Question  3:  a.  Who  may  lawfully 
change  the  original  GVWR  plate  by 
issuing  a  new  GVWR  plate  to  reflect  a 
revised  rating  due  to  vehicle 
modifications? 

b.  What  would  be  the  CDL 
requirements  for  the  driver  of  a 
mc^fied  and  recertified  vehicle? 

Guidance:  a.  Only  a  manufacturer  that 
is  registered  with  the  NHTSA  in 
accordance  with  49  CFR  566.5. 

b.  If  imder  the  revised  rating,  the 
vehicle  still  meets  the  definition  of  a 
CMV  a  CDL  would  be  required. 

Question  4:  When  a  State  agency 
contracts  with  private  parties  for 
services  involving  the  operation  of 
CMVs,  is  the  State  agency  or  contractor 
considered  the  employer? 

Guidance:  If  the  contractor  employs 
individuals  and  assigns  and  monitors 
their  driving  tasks,  the  contractor  is 
considered  the  employer.  If  the  State 
agency  assigns  and  monitors  driving 
tasks,  then  the  State  agency  is  the 
enmloyer  for  purposes  of  part  383. 

Question  5:  A  wver  operates  a  tractor 
of  exactly  26,000  po\mds  GVWR.  towing 
a  trailer  of  exactly  10,000  pounds 
GVWR,  for  a  GCWR  of  36,000  pounds. 
Hazardous  materials  and  passengers  are 
not  involved.  Is  it  a  CMV  and  does  the 
driver  need  a  CDL? 

Guidance:  No  to  both  questions. 
Although  the  vehicle  has  a  GCWR  of 
36,000  pounds,  it  is  not  a  CMV  under 
any  part  of  the  definition  of  that  term  in 
§  383.5,  and  a  CDL  is  not  federally 
remdred. 

Question  6:  Can  the  actual  gross 
weight  or  redstered  vehicle  weight  be 
used  when  the  GVWR  or  the  GCWR 
cannot  be  determined? 


Guidance:  Yes,  the  actual  gross 
weight  or  registered  vehicle  weight  may 
be  used  when  the  GVWR  or  the  GCWR 
cannot  be  determined. 

Section  383.7  Waiver  Provisions 

Question  1:  Are  operators  of  form 
vehicles  required  to  get  CDLs? 

Guidance:  Yes;  however,  the  State 
may  waive  the  CDL  requirements  for 
operators  of  farm  vehicles  which  are: 

a.  controlled  and  operated  by  a 
farmer, 

b.  used  to  transport  either  agricultural 
products,  farm  machinery,  farm 
supplies  or  some  combination  thereof  to 
or  ^m  a  farm; 

c.  not  used  in  the  operation  of  a 
common  or  contract  motor  carrier;  and 

d.  used  within  150  miles  of  the 
person’s  farm, 

“Operated  by  a  farmer"  in  condition 
(a)  above  includes  employees  or  family 
members  of  the  farmer,  as  long  as  the 
vehicle  is  controlled  by  the  farmer  and 
conditions  (b)  throu^  (d)  are  met. 

Question  2:  Does  the  farmer  waiver 
option  apply  to  tree  farmers,  lumbering 
operations,  livestock  operations  and 
nursery  operations? 

Guiaance:  Yes.  as  long  as  all  four  of 
the  conditions  are  met,  including 
control  and  operation  of  the  vehicle  by 
“a  farmer.” 

Question  3:  Is  the  150-mile  criterion 
for  waivers  of  farm  vehicle  operators 
intended  to  mean  air  miles  or  highway 
miles? 

Guidance:  Either,  at  the  State’s 
discretion. 

Question  4:  If  adjoining  States  adopt 
di^rent  versions  of  the  farm  waiver, 
how  would  a  farmer  who  lives  on  the 
border  of  these  States  be  affected? 

Guidance:  It  would  depend  on  the 
agreement  between  the  adjoining  States. 
While  there  is  no  Federal  requirement  to 
provide  reciprocity  of  a  CDL  farm 
waiver  as  there  is  for  a  CDL,  reciprocity 
may  be  granted  between  adjoining 
States.  In  the  absence  of  an  agreement, 
the  farmer  would  be  required  to  obtain 
a  CDL  to  drive  in  the  adjoining  State. 

Question  5:  Do  drivers  of  rice  and 
cane  mill  product  vehicles  qualify 
under  the  Federal  farm  waiver 
provisions? 

Guidance:  No.  Mill  drivers  employed 
by  agricultural  processing  plants  or 
contract  motor  carriers  do  not  qualify 
because  the  vehicles  are  not  controlled 
and  operated  by  a  farmer. 

Question  6:  li^y  States  grant  CDL 
waivers  to  drivers  of  firefighting  and 

Guidon^  Yra.^he^tent  of  the 
waiver  was  to  include  the  drivers  of 
these  vehicles  that  meet  the  conditions 
of  the  waiver,  whether  or  not  they  are 


part  of  a  volunteer  or  paid  fire 
organization,  provided  the  vehicles  are 
equipped  with  audible  and  visual 
signus  and  are  not  subject  to  normal 
traffic  regulation.  'The  decision  to  grant 
the  waiver  and  the  conditions  of  the 
waiver  are  up  to  each  individual  State. 

Question  7:  a.  Are  police  officers  who 
operate  buses  and  vans  which  are 
designed  to  carry  16  or  more  persons 
and  are  used  to  transport  police  officers 
during  demonstrations  and  other  crowd 
control  activities  required  to  obtain  a 
CDL? 

b.  May  the  CDL  requirements  be 
waived  for  police  officers  who  operate 
vehicles  that  are  over  26,000  pounds 
GVWR  and  used  in  SWAT  team 
activities? 

Guidance:  a.  Yes.  *rhe  CMVSA  applies 
to  anyone  who  operates  a  CMV, 
including  employees  of  Federal.  State 
and  local  governments.  Crowd  control 
activities  do  not  meet  the  conditions  for 
a  waiver  of  operators  of  firefighting  and 
other  emereency  vehicles. 

b.  Yes.  if  he  vehicle  is  used  in  the 
execution  of  emergency  governmental 
functions  performed  under  emergency 
conditions. 

Question  8:  May  fuel  be  considered 
“farm  supplies"  as  used  in  the  four 
conditions  for  waivers  of  operators  of 
farm  vehicles? 

Guidance:  Yes,  subject  to  the 
provisions  of  53  FR  37314,  September 
26, 1988.  The  decision  to  grant  the 
waiver  is  left  to  each  individual  State. 

Question  9:  Is  the  transportation  of 
seed-cotton  modules  fitim  the  cotton 
field  to  the  gin  by  a  module  transport 
vehicle  considered  a  form  of  custom 
harvesting  activity  that  may  be  included 
under  the  FRSI  waiver? 

Guidance:  Yes.  The  transportation  of 
seed-cotton  modules  from  field  to  gin 
may.  at  the  State’s  discretion,  and  can 
be  considered  as  custom  harvesting  and 
therefore  eligible  for  the  FRSI  waiver. 
However,  cotton  girming  operations  as 
an  industry  and,  specifically  the 
transport  of  cotton  from  the  gin.  are  not 
eligible  activities  under  the  FRSI  waiver 
bemuse  these  activities  are  not 
considered  appropriate  elements  of 
custom  harvesting. 

Question  10:  D^  the  Motor  Carrier 
Act  of  1991  amendment  of  Section 
12019(5)  of  the  CMVSA  of  1986 
(CMVSA)  exempt  all  custom  harvesting 
operations  from  the  CDL  requirements 
or  only  when  operating  combines? 

Guidance:  Section  4010  of  the  Motor 
Carrier  Act  of  1991  modifies  the 
definition  of  a  CMV  in  Section  12019(5) 
of  the  CMVSA  of  1986  by  excluding 
“custom  harvesting  farm  machinery" 
from  the  definition.  ’The  conference 
report  clarifies  the  intent  of  the 
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exclusion  by  stating:  "The  substitute 
removes  custom  hc^esting  farm 
machinery  from  the  Act.  Curators  of 
such  machinery  are  not  covered  by  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986.  A  State,  however,  may  still 
impose  a  requirement  for  a  commercial 
driver’s  license  if  it  so  desires.  The 
change  does  not  apply  to  vehicles  used 
to  transport  this  type  of  machinery.” 
(H.R.  Conf.  Rep.  No.  404, 102d  Cong., 

1st  Sess.  449  (1991)). 

Therefore,  the  intent  of  Congress  was 
only  to  exempt  operators  of  combines 
and  other  equipment  used  to  cut  the 
grain  and  not  the  operators  of  trucks, 
truck-trailers,  trailers,  semitrailers  or 
any  other  CMV. 

Question  11:  Are  endorsements 
permitted  on  a  FRSI-restricted  CDL? 

Guidance:  No,  the  endorsements 
mentioned  in  §§  383.93  and  383.153 
may  not  appear  on  an  FRSI-restricted 
CDL. 

Question  12:  What  endorsement 
privileges,  if  any,  does  the  FRSI- 
restricted  CDL  confer  on  its  holders? 

Guidance:  The  FRSI-restricted  CDL 
automatically  confers,  without  testing 
and  without  addition  of  the 
endorsement  to  the  license,  the 
following  privileges: 

a.  The  tide  veMcle  ("N”) 
endorsement,  in  Group  B  and  C  vehicles 
and,  for  allowable  HM,  subject  to 
capacity/voliune  restrictions;  and 

b.  The  following  commodities  under 
the  HM  ”H”  endorsement: 

1.  Diesel  fuel  in  quantities  of  1,000 
gallons  or  less; 

2.  Liquid  fertilizers  in  vehicles  or 
implements  of  husbandry  with  total 
capacities  of  3,000  gallons  or  less;  and 

3.  Solid  fertilizers  that  are  not 
transported  with  any  organic  substance. 

c.  No  other  §  383.93  endorsement 
privileges  are  obtainable  by  an  FRSI- 
restricted  CDL  holder. 

Question  13:  May  the  holder  of  a 
FRSI-restricted  CDL  drive  vehicles  for 
which  a  passenger  endorsement  would 
be  required  imder  part  383? 

Guidance:  No,  the  holder  of  a  FRSI- 
restricted  CDL  may  not  drive  a  CMV 
designed  to  transport  16  or  more 
passengers,  including  the  driver. 

Question  14:  May  a  State  issue  a  FRSI- 
restricted  CDL  that  shows  more  than 
one  season  of  commercial  validity  at  a 
time,  particularly  if  the  State  performs 
a  revalidation  on  the  holder’s  driving 
record  prior  to  each  of  the  seasons 
shown? 

Guidance:  No,  the  license  doexunent 
may  not  show  more  than  one  period  of 
seasonal  validity  at  a  time,  irrespective 
of  any  procedures  performed  by  the 
State. 


Question  15:  May  a  person  hold  an 
unrestricted  CDL  and  a  FRSI-restricted 
CDL  at  the  same  time? 

Guidance:  No;  this  would  constitute  a 
multiple  license  as  prohibited  under 
§383.21. 

Question  16:  May  a  State  (1)  require 
an  applicant  for  a  CDL  farm  waiver  to 
take  HM  training  as  a  condition  for 
being  granted  a  waiver  and  (2)  reduce 
the  150-mile  provision  in  the  waiver  to 
50  miles  if  the  driver  is  transporting 
HM? 

Guidance:  Yes.  ’The  Federal  farm 
waiver  is  permissive,  not  mandatory. 

Question  1 7:  Do  active  duty  military 
personnel,  not  wearing  military 
uniforms,  qualify  for  a  waiver  from  the 
CDL  requirements  if  the  CMVs  are  rental 
trucks  or  leased  buses  from  the  General 
Services  Administration? 

Guidance:  Yes.  The  drivers  in 
question  do  not  need  to  be  in  military 
uniforms  to  qualify  for  the  waivers  as 
long  as  they  are  on  active  duty.  In  regard 
to  ^e  vehides,  they  may  be  owned  or 
operated  by  the  Department  of  Defense. 

Question  18:  Does  the  waiver  of  the 
CDL  requirements  for  military  personnel 
include  National  Guard  technidans? 

Guidance:  Yes.  The  intent  of  the 
military  waiver  was  to  include  National 
Guard  technidans  who  are  dvilians  and 
required  to  wear  military  uniforms. 

Question  19:  Does  the  waiver  of  the 
CDL  requirements  for  military  persoimel 
include  U.S.  Army  Reserve  technidans? 

Guidance:lio.  U.S.  Reserve 
technidans  fail  to  meet  either  of  the 
conditions  that  would  distin^sh  them 
from  other  dvilian  drivers  who  are 
working  for  the  military.  ’These 
conditions  are  that  they  are  required  to 
wear  military  uniforms  or  are  subject  to 
the  code  of  military  justice  while  in 
their  employment  as  technidans. 

Question  20:  Does  the  waiver  of  the 
CDL  requirements  for  non-dvilian 
operators  of  military  eqmpment  include 
U.S.  Coast  Guard? 

Guidance:  Yes.  The  intent  of  the 
waiver  was  to  indude  all  military 
services  and  the  Coast  Guard. 

Question  21:  Are  custom  harvesters 
who  harvest  trees  for  tree  farmers 
eligible  to  be  considered  “custom 
harvesters”  for  purposes  of  the  FRSI 
waiver  from  selectra  CDL  requirements? 

Guidance:  If  the  State  condders  a  firm 
that  harvests  trees  for  tree  farmers  to  be 
a  custom  harvesting  operation,  then  its 
employees  could  qualify  for  the  FRSI- 
resected  CDLs,  subject  to  the  stringent 
conditions  and  limitations  of  the  waiver 
notice. 

Question  22:  May  a  farmer  who  meets 
all  of  the  conditiems  for  a  farm  waiver 
be  waived  from  the  CDL  requirements 


when  transporting  another  farmer’s 
products  almnt  any  written  contract? 

Guidance:  If  a  farmer  is  transporting 
another  farmer’s  products  and  ^ing 
paid  f(V  doing  so,  he  or  she  is  acting  as 
a  contract  carrier  and  does  not  meet  the 
conditions  for  a  farm  waiver.  The 
existence  of  a  contract,  written  or 
verbal,  is  not  relevant  to  the  CDL  waiver 
provisions. 

Section  383.21  Number  of  Drivers’ 
Licenses 

Question  1:  Are  there  any 
circumstances  rmder  which  the  driver  of 
a  CMV  as  defined  in  §  383.5  is  allowed 
to  hold  more  than  one  driver’s  license? 

Guidance:  Yes.  A  recipient  of  a  new 
driver’s  license  may  hold  more  than  one 
license  during  the  10  days  beginning  on 
the  date  the  person  is  issued  a  driver’s 
license. 

Question  2:  Is  a  person  from  Puerto 
Rico  required  to  surrender  his  or  her 
driver’s  license  in  order  to  obtain  a 
nonresident  CDL? 

Guidance:  Since  Puerto  Rico  and  the 
U.S.  Territories  are  not  included  in  the 
definition  of  a  State  in  §  12016  of  the 
CMVSA,  they  must  be  considered  a 
foreign  country  for  purposes  of  the  CDL 
requirements.  Under  part  383,  a  person 
domiciled  in  a  foreign  coimtry  is  not 
required  to  surrender  his  or  her  foreign 
license  in  order  to  obtain  a  nonresident 
CDL.  There  are  two  reasons  for 
permitting  this  dual  licensing  to  a 
person  domiciled  in  Puerto  Kco: 

a.  There  is  no  reciprocal  agreement 
with  Puerto  Rico  recognizing  its  CMV 
testing  and  licensing  standards  as 
equivdent  to  the  standards  in  part  383 
and, 

b.  The  nonresident  CDL  may  not  be 
recognized  as  a  valid  license  to  drive  in 
Puerto  Rico. 

Section  383.23  Commercial  Driver’s 
License 

Question  1:  May  a  holder  of  a  CMV 
learner’s  permit  continue  to  hold  his/ 
her  basic  driver’s  license  firom  any  State 
without  violating  the  single-license 
rule? 

Guidance:  Yes,  since  the  learner’s 
permit  is  not  a  license. 

Question  2:  The  requirements  for 
States  regarding  CMV  leamOTs’  permits 
in  §  383.23  appear  to  be  ambiguous.  For 
example,  if  the  CMV  learner’s  permit  is 
“considered  a  valid  CDL”  for 
instructional  purposes,  is  the  State  to 
enter  the  learner’s  permit  issuance  as  a 
CDUS  transaction? 

Guidance:  No  such  requirement 
currently  exists. 
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Section  38333  NoUpcation  afDrietr’s 
Ucaue  Suspensiom 

Question  1:  When  a  diivwieoeives  an 
Administrative  Order  of  So^mskm  due 
to  a  blood  alcohol  reading  in  excess  of 
the  legal  limit  with  notice  that  the 
suspension  is  not  to  be  eflective  until  45 
days  after  the  notice  or  after  an 
administrative  hearing,  and  a  hearing  is 
subsequently  held,  in  efCect  suspmdhig 
the  license,  what  is  the  endive  date  oi 
suspension  for  purposes  of  notifying  the 
employer  under  §  383.33? 

Guidance:  The  effsctive  dde  of  the 
suspension  for  ndification  purposes,  is 
the  day  the  employee  teosit^  notice  of 
the  suspensioai. 

Section  383.37  Employe 
Responsibilities 

Question  1:  Section  383.37(a]  does  not 
allow  employers  to  knowingly  use  a 
driver  whose  license  has  been 
suspended,  revoked  or  canceled.  Do 
motor  carriers  have  latitude  in  their 
resulting  actions;  firing,  suspension, 
layoff,  authorized  use  of  unused 
vacation  time  during  suspension 
duration,  transfer  to  non-driving 
position  for  duration  of  the  suspension? 

Guidance:  Yea.  The  employer’s 
minimum  responsibility  is  to  prohibit 
operation  of  a  CMV  by  sudi  an 
employee. 

Qa^cm  2:  a.  A  motcn*  carrier  recently 
fov^  a  driver  vdio  had  a  detectable 
presence  of  alcohol,  placed  him  off-duty 
in  accordance  with  §  392.5,  and  (mlered 
a  blood  test  whirdi  diaclosed  a  blood 
alcfdiol  concentration  of  0.05  pocenL  Is 
the  carrier  obligated  to  place  the  driver 
out  of  service  to  24  hours  as  prescribed 
by  §  392.5(c)? 

b.  Is  the  carrier  obligated  to  disqualify 
the  driver  to  a  period  of  one  year  as 
prescribed  by  §$  383.51(b)  and 
3gi.l5(c)(3)(i)  of  the  FMCSRs? 

Guidance:  a.  Only  a  State  or  Federal 
official  can  place  a  driver  out  of  service. 
Instead,  the  carrier  is  obligated  to  place 
the  driver  off-duty  and  prevent  him/her 
from  operating  or  being  in  control  of  a 
C3dV  until  he/she  is  no  longer  in 
violation  of  $  392.5. 

b.  No.  A  motor  carrier  has  no 
authority  to  disqualify  a  driver. 
Disqualification  to  sudi  an  offense  only 
occurs  upon  a  conviction. 

Question  3:  If  an  individual  drivw 
had  two  ccmvictions  to  serious  traffic 
violations  while  driving  a  CMV,  and 
neitbw  FHWA  nor  his/W  State 
licensing  agency  took  anv 
disquahficfrtion  action,  mws  the  motor 
carrier  have  any  obligaticm  under 
FHWA  regulations  to  refrain  from  using 
this  driver  to  60  days?  If  so,  vdien  did 
that  time  period  b^n? 


Guidance:  No.  Only  the  Stale  or  the 
FHWA  has  the  autlumty  to  take  a 
disqualification  action  against  a  driver. 
The  motor  carrier's  responsibility  under 
S  383.37(a)  to  refindn  frrHn  using  the 
driver  b^ins  when  it  learns  of  the 
disqualification  action'and  continues 
until  the  dismialification  period  sat  by 
the  State  or  the  FHWA  is  completed. 

Question  4:  b  a  driver  vdia  has  a  CDL, 
and  has  been  convicted  of  a  felony, 
disqualified  from  operating  a  CMV 
imder  the  FMCSRs? 

Guidance:  Not  necessarily.  The 
FMCSRs  do  not  prohibit  a  mver  who 
has  been  convict  of  a  felony,  sudb  as 
drug  dealing,  from  operating  a  CMV 
unless  the  offense  involved  the  use  of  a 
CMV. 

If  the  offwise  involved  a  non-CMV,  or 
was  unrelated  to  moto  vehicles,  there  b 
no  FMCSR  prohibition  to  en^loyment 
of  the  person  as  a  driver. 

Section  383.51  Driver  Disqualifications 
General  Questions 

Question  1:  a.  If  a  driver  received  one 
"excessive  speeding"  vitdation  in  a 
CMV  and  the  same  violation  in  his/her 
personal  passonm  vehicle,  would  the 
driver  be  disquamfied?  or, 

b.  If  a  driver  received  two  "excessive 
speeding"  violations  in  his/her  poeonal 
passengw  v^cfe,  would  the  driver  be 
disqualified? 

(ktidance:  No  in  both  cases. 
Convkticms  to  serious  traffic 
viobtions,  sudi  as  excessive  speeding, 
only  result  in  disqualification  if  the 
offmses  were  committed  in  a  CMV— > 
\mless  the  State  has  stricter  regnbticms. 

Question  2:  Section  383.51  m  the 
FMCSRs  disqualifies  drivers  if  certain 
offenses  were  committed  while 
operating  a  CMV.  Will  the  States  be 
required  to  identify  on  the  motm 
vehide  driver’s  record  the  class  of 
vdiicie  being  operated  whmi  a  vioktimi 
occurs? 

Guidance:  No,  only  whether  or  not 
the  viobtion  occurred  in  a  CMV.  The 
only  other  indication  that  may  be 
required  is  if  the  vdiicle  was  carrying 
placardable  amounts  of  HM. 

Question  3:  If  a  CXX,  boldw  commits 
an  offense  that  would  normally  be 
disqualifying,  but  the  CDL  holdor  b 
driving  under  the  form  waivw,  must 
conv^m  result  in  dbqualifiratitm  and 
action  against  the  CDL  holder? 

Guidance:  Yes.  Possesdon  of  the  CDL 
means  the  driver  b  not  operating  umto 
the  waiver.  In  addition,  the  waiver  does 
not  absdve  the  driver  tom 
disqualification  under  part  391. 

Question  4:  What  b  meant  by  leaving 
the  scene  of  an  accident  invohdng  a 
CMV? 


Guidance:  As  used  in  part  383,  the 
disqualifying  offense  of  "leaving  the 
scene  of  an  accident  involving  a  CMV" 
is  all-inclusive  and  covers  the  entire 
range  of  situations  where  the  driver  of 
the  CMV  b  required  1^  State  bw  to  8t(^ 
after  an  accident  and  either  give 
information  to  the  other  party,  render 
aid,  or  attempt  to  locate  and  notify  the 
operator  or  ownw  of  other  vdiicto 
involved  in  the  aoddent 

Question  5:  If  a  State  disqualifies  a 
driver  to  two  serious  traffic  violations 
rmder  $  383.51(cK2Ki).  and  that  driver, 
after  being  reinstall  commib  a  third 
serious  violatimi,  what  additional 
period  of  disqualificaticm  must  be 
impored  on  that  driver? 

Guidance:  If  three  years  have 
elapsed  since  the  original  violatitm, 
then  the  driver  b  now  subject  to  a  full 
120-day  disqualification  p^od. 

Question  6:  May  a  State  issue  a 
"conditional,"  "occupational”  or 
"hardship"  license  that  includes  CDL 
driving  {uivileges  when  a  CDL  holder 
loses  driving  privile^  to  operate  a 
private  passenger  vemcle  (non-CMV)? 

Guidance:  Yes,  provided  the  CDL 
holder  loses  his/her  driving  privileges 
for  operating  a  non-CMV  as  me  res^  of 
a  conviction  for  a  disqualifying  offense 
that  occurred  in  a  non-CMV.  A  State  is 
prohibited,  however,  from  issuing  any 
type  of  license  which  would  give  the 
driver  even  limited  privileges  to  operate 
a  CMV  when  the  conviction  is  to  a 
disqualifying  offsnse  that  otxuired  in  a 
CMV. 

Question  7:  What  inlbrmation  needs 
to  be  contained  on  a  "conditional," 
"occupational"  or  "hardship”  license 
document  that  includes  CDL  driving 
privileges? 

Guidance:  The  same  information  that 
is  required  under  §  383.153,  including 
an  explanation  of  restrictions  of  driving 
privil^es. 

Question  8:  b  a  State  obligeted  to 
grant  redprocity  to  another  State’s 
"conditional,"  "occupaticHial"  or 
"hardship"  licmse  that  Includes  CDL 
driving  privileges? 

Guidance:  Yes,  in  regard  to  operating 
a  CMV  as  stated  in  §  383.73(h). 

Section  383.51  Driver  Disqualifications 
Alcohol  Questions 

Question  1:  Are  States  expected  to 
mr^e  major  changes  to  their 
enfbrcemoit  pnx^ures  in  order  to 
apply  the  alcohol  disqualifications  in 
the  Federal  reflations? 

Guidance:  No.  Sections  383.51  and 
392.5  do  not  require  any  change  in  a 
State’s  existing  procedures  for  initially 
stoppiira  vehicles  and  drivers. 

Roadblocks,  randcnn  testing  programs, 
or  other  enforcement  procedures  i^ch 
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have  been  held  unconstitutional  in  the 
State  or  which  the  State  does  not  wish 
to  implement  are  not  required. 

Question  2;  Is  a  driver  disqualified  for 
driving  a  CMV  while  ofi-duty  with  a 
blood  alcohol  concentration  over  0.04 
percent? 

Guidance:  Yes.  Section  383.51  applies 
to  any  person  who  is  driving  a  CMV,  as 
defined  in  §  383.5,  regardless  of  the 
person’s  duty  status  under  other 
regulations.  Therefore,  the  driver,  if 
convicted,  would  be  disqualified  under 
§383.51. 

Question  3:  Does  a  temporary  license 
issued  pursuant  to  the  administrative 
license  revocation  (ALR)  procedure 
authorize  the  continued  operation  of 
CMVs  when  the  license  surrendered  is 
a  CDL?  Does  the  acceptance  of  a 
temporary  driver’s  license  place  the 
CDL  holder  in  violation  of  the  one 
driver’s  license  requirement? 

Guidance:  The  ALR  procedure  of 
taking  possession  of  the  driver’s  CDL 
and  issuing  a  “temporary  license’’  for 
individuals  who  either  fail  a  chemical 
alcohol  test  or  refuse  to  take  the  test  is 
valid  under  the  requirements  of  part 
383.  Since  the  CDL  that  is  being  held  by 
the  State  is  still  valid  imtil  the 
administrative  revocation  action  is 
taken,  the  FHWA  would  interpret  the 
document  given  to  the  driver  as  a 
“receipt”  for  the  CDL,  not  a  new 
“temporary”  license.  The  driver  violates 
no  CDL  requirements  for  accepting  the 
receipt  which  may  be  used  to  the  extent 
authorized. 

Question  4:  Is  a  driver  disqualified 
under  §  383.51  if  convicted  of  driving 
under  the  influence  of  alcohol  while 
operating  a  personal  vehicle? 

Guidance:  The  convictions  triggering 
mandatory  disqualification  \mder 
§  383.51  all  pertain  to  ofienses  that 
occur  while  the  person  is  driving  a 
CMV.  However,  a  driver  could  be 
disqualified  under  §  383.51(b)(2)(i)  if  the 
State  has  stricter  standards  which  apply 
to  offenses  committed  in  a  personal 
vehicle.  (The  same  principle  applies  to 
all  other  disqualifying  offenses  listed  in 
§383.51.) 

Question  5:  Would  a  driver  convicted 
under  a  State’s  “open  container”  law  be 
disqualified  imder  the  CDL  regulations 
if  the  violation  occurred  while  he/she 
was  operating  a  CMV? 

Guidance:  If  a  conviction  under  a 
particular  State’s  "open  container  law” 
is  a  conviction  for  “driving  under  the 
influence”  or  “driving  while 
intoxicated,”  and  if  the  person 
committed  the  violation  while  driving  a 
CMV,  then  the  driver  is  disqualified  for 
one  year  imder  §  383.51,  assuming  it  is 
a  first  Odense. 


Section  383.71  Driver  Application 
Procedures 

Question"^:  What  must  a  driver  certify 
if  he/she  is  in  interstate  commerce  but 
is  excepted  or  exempted  from  part  391 
under  ^e  provisions  of  parts  390  or 
391? 

Guidance:  The  State  should  instruct 
the  driver  to  certify  that  he/she  is  not 
subject  to  part  391. 

Question  2:  Since  an  applicant  is 
required  to  turn  in  his/her  current 
license  when  issued  a  FRSI-restrictad 
CDL,  should  the  applicant  return  to  the 
State  exam  office  and  be  re-issued  the 
old  license  when  the  seasonal  validation 
period  expires? 

Guidance:  No.  ’This  approach  violates 
the  requirements  of  part  383  and  the 
FRSI  waiver  regarding  the  single-license 
concept.  It  violates  the  waiver 
requirement  that  the  FRSI-restricted 
CDL  is  to  have  the  same  renewal  cycle 
as  an  unrestricted  CDL  and  shall  serve 
as  an  operator’s  license  for  vehicles 
other  than  CMVs.  'The  license  issued 
under  the  waiver  is  a  CDL  and  must  be 
treated  the  same  as  an  unrestricted  CDL 
in  regard  to  the  driver  record  being 
maintained  through  the  CDUS  and 
subject  to  all  disqualifying  conditions 
for  the  full  renewal  cycle.  The 
restriction  determining  when  the  driver 
may  use  the  CDL  to  operate  a  CMV 
should  be  clearly  printed  on  the  license. 

Question  3:  Do  the  regulations  require 
that  a  driver  be  recertified  for  the 
hazardous  materials  “H”  endorsement 
every  two  years? 

Guidance:  No.  If  the  driver  wishes  to 
retain  a  hazardous  materials 
endorsement,  he/she  is  required  at  the 
time  of  license  renewal  to  pass  the  test 
for  such  endorsement.  The  only  times  a 
driver  may  be  required  to  pass  the  test 
for  such  endorsement  in  a  condensed 
time  fiame  is  within  the  2  years 
preceding  a  license  transfer  if  he/she  is 
transferring  a  CDL  from  one  State  of 
domicile  to  a  new  State  of  domicile  [see 
§  383.73(b)(4)].  or  if  the  State  has 
exercised  its  prerogative  to  establish 
more  stringent  requirements. 

Section  383.73  State  Procedures 

Question  1:  Does  the  State  have  any 
role  in  certifying  compliance  with 
§  391.11(b)(2)  of  the  FMCSRs,  which 
requires  driver  competence  in  the 
English  language? 

Guidance:  No.  1110  driver  must  certify 
that  he  or  she  meets  the  qualifications 
of  part  391.  The  State  is  under  no  duty 
to  verify  the  certification  by  giving 
exams  or  tests. 

Question  2:  Are  States  required  to 
change  their  current  medical  standards 
for  drivers  who  need  CDLs? 


Guidance:  No.  but  interstate  drivers 
must  continue  to  meet  the  Federal 
standards,  while  intrastate  drivers  are 
subject  to  the  requirements  adopted  by 
the  State. 

Question  3:  To  what  does  the  phrase 
"*  *  *  as  contained  in  §  383.51”  refer 
to  in  $  383.73(a)? 

Guidance:  *1110  phrase  refers  only  to 
the  word  “disqualification.”  llius  the 
State  must  chedc  the  applicant’s  record 
to  ensure  that  he/she  is  not  subject  to 
any  suspensions,  revocations,  or 
cancellations  for  any  reason,  and  is  not 
subject  to  any  disqualifications  under 
§383.51. 

Question  4:  Is  a  State  required  to 
refuse  a  CDL  to  an  applicant  if  the  NDR 
check  shows  that  he/she  had  a  license 
suspended,  revoked,  or  cancelled  within 
3  years  of  the  date  of  the  application? 

Guidance:  Yes,  if  the  person’s  driving 
license  is  currently  suspended,  revoked, 
or  cancelled. 

Question  5:  Must  a  new  State  of 
record  accept  the  out-of-State  driving 
record  on  OIL  transfer  applications  and 
include  this  record  as  a  permanent  part 
of  the  new  State’s  file? 

Guidance:  Yes. 

Question  6:  What  does  the  term 
“initial  licensure”  mean  as  used  in 
§  383.73? 

Guidance:  ’The  term  “initial 
licensure”  as  used  in  the  context  of 
§  383.73  is  meant  to  refer  to  the 
procedures  a  State  must  follow  when  a 
person  applies  for  his/her  first  CDL. 

Question  7:  May  a  State  allow  an 
applicant  to  keep  his/her  current  valid 
State  license  when  issued  a  FRSI- 
restricted  CDL? 

Guidance:  No.  It  would  violate  the 
single-license  concept. 

^estion  8:  Does  me  word  “issuing” 
as  used  in  §  383.73(a)  include  temporary 
60-day  CDLs  as  well  as  permanent 
CDLs? 

Guidance:  Yes,  the  word  “issuing” 
applies  to  all  CDLs  whether  they  are 
temporary  or  permanent. 

Section  383.75  Third  Party  Testing 

Question  1:  May  the  CDL  knowledge 
test  be  administered  by  a  third  party? 

Guidance:  No.  The  third  party  testing 
provision  found  in  §  383.75  applies  only 
to  the  skills  portion  of  the  testing 
procedure.  However,  if  an  employee  of 
the  State  who  is  authorized  to  supervise 
knowledge  testing  is  present  during  the 
testing,  then  the  FHWA  regards  it  as 
being  administered  by  the  State  and  not 
by  the  third  party. 

Question  2:  Do  third  party  skills  test 
examiners  have  to  meet  all  the 
requirements  of  State-employed 
examiners — i.e.  all  the  State’s 
qualification  and  training  standards? 


60740  Fedorri  Eigninr  /  Vol.  58,  No.  220  /  Wednesday.  November  17,  1993  /  Rules  and  Regulations 


Cmidanta:  No.  Section 
383.7S(aX2Xiii)  requiiea  third  p«ty 
examiiMn  to  meal  the  sane  standards  as 
Stale  examinefs  only  “to  the  extent 
necessary  to  conduct  skills  tests." 

Qn^'oa  3:  Do  third-party  drills  teat 
examiners  have  to  be  qualified  to 
administer  skills  tests  in  all  types  of 
CMVs? 

Guidance:  Ho. 

Section  383.77  Substitute  for  Driving 
Skills  Test 

Question  S:  May  a  Stale  grandfather 
drivers  from  skiUs  tasting  under 
§  383.77? 

Guidance:  Yes,  provided  the 
apjdicant  meets  all  tiie  eligibility 
conditians  under  §  383.77,  including 
current  opeiaticm  of  a  CMV 
(§  383.77(bUl)).  Thersfora,  the  pool  cd 
applicants  e^^ble  for  grandfathering  is 
limited  to  drivers  with  current  CMV 
operating  experience  under  a  QX. 
waiver  (e.g.,  form,  FRSI,  firefi^ting, 
emergency  and  military  vehicles). 

Question  2:  May  a  driver  aj^lkant  be 
“grandfotbmed”  man  any  CDL 
knowledge  test? 

Guidance:  No.  “Grandfothering”  of 
CDL  basic  or  endorsement  knowledge 
testing  is  not  permitted  by  pert  383. 

Section  383.91  Vehicle  Groups 

Question  1:  May  a  State  expand  a 
vehicle  group  to  include  vehicles  that 
do  not  meet  the  Fedwal  definition  of  the 
group? 

Guidance:  Yes,  if: 

a.  A  person  vriio  tests  in  a  vehicle  that 
does  not  meet  the  Federal  standard  for 
the  Group(s)  for  which  the  issued  CDL 
would  o^erwise  be  vahd,  is  restricted 
to  vehicles  not  meeting  the  Federal 
definition  of  such  Group(s);  and 

b.  The  restriction  is  folly  eTqplained  on 
the  license. 

Question  2:  Is  a  driver  of  a 
combination  vehicle  with  a  GCWR  of 
less  than  26,001  pounds  required  to 
obtain  a  CDL  even  if  the  trailer  GVWR 
is  more  than  10,000  pounds? 

Guidance:  No,  because  die  GCWR  is 
less  than  26,001  pounds.  The  driver 
would  need  a  CDL  if  the  vdiicle  is 
transporting  HM  requiring  the  vehicle  to 
be  placarded  or  if  it  is  designed  to 
transport  16  or  more  perscms. 

Question  3:  Can  a  ^te  which 
expands  the  vehicle  group  descriptions 
in  $  383.91  enforce  those  expansions  on 
out-of-State  CMV  drivers  by  requiring 
them  to  have  a  CDL? 

Guidance:  No.  Tb^  must  recognise 
out-of-State  Ucenses  that  have  beoi 
validly  issued  in  accordance  vrith  the 
Federal  standuds  and  opwative 
licensing  compacts. 


Question  4:  What  CMV  group  are 
drivers  of  articulated  motorco^es 
(buses)  required  to  possess? 

Guidance:  Driven  of  articulated 
motorcoaches  are  required  to  possess  a 
Class  B  CEIL. 

Section  383.93  Endorsements 

Question  1:  Is  the  hazardous  materials 
endorsement  needed  for  operation  of 
State  and  local  government  vehicles 
carrying  hazardous  materials? 
Guidbnce:No. 

Question  2:  Are  driven  of  double  mid 
triple  saddle  mount  combinations 
required  to  have  the  douUe/lriple 
tmilen  endorsemwit  on  their  CIILb? 

Guidance:  Yes.  If  the  GCWR  is  26,001 
or  more  pounds  and  the  GVWR  of  the 
vehicles  b^ng  towed  is  in  excess  of 
10,000  pounds. 

Question  3:  Are  driven  delivering 
empty  buses  required  to  have  the 
passenger  mdmsement  on  their  CDLs? 
Guidance:  Yes. 

Question  4:  Would  the  driver  in  the 
following  scmarios  be  required  to  have 
a  CEX.  with  a  hazardous  materials 
Midorsement? 

a.  A  driver  transports  1,000  or  more 
poimds  of  Division  1.4  (Class  C 
explosive)  materials  in  a  vehicle  with  a 
GVWR  of  less  than  26,001  pounds? 

b.  A  driver  transports  lew  titan  1,000 
pounds  of  Division  1.4  (Class  C 
mcplosive)  materials  in  a  v^ticle  with  a 
GVWR  of  less  than  26,0001  pounds? 

c.  The  driver  transpmts  any  quantity 
of  Division  1.1, 1.2  or  1.3  (Qm  A  or  B 
explosive)  materials  in  miy  vehkde. 

Guidance:  a.  Yes. 

b.  No. 

c.  Yes. 

Question  5:  Do  ready  mix  coaciete 
mixers  need  a  tank  vehicle  endorsement 
(“N")  on  their  CDL? 

Guidance:  No. 

Question  6;  Does  m  unattached  tote 
or  portaUe  tank  with  a  cargo  capacity  of 
1,000  gallons  ce  more  meet  the 
definiticm  of  “portals  tank"  requiring  a 
tank  vehicle  endorsement  on  the 
driver’s  CDL? 

Guidance:  Yes. 

Question  7:  Must  all  drivers  of 
vehicles  required  to  be  placarded  have 
CEXjS  containing  the  hazardous 
materials  endmsement? 

Guidance:  Yes,  unless  waived. 
Question  8:  Is  a  driver  who  operates 
a  truck  tractor  pulling  a  heavy-onul 
trailer  with  a  “)e^’'  attadied  to  the 
front  of  the  trails  that  meets  the 
definition  of  a  CMV  under  part  383 
required  to  have  a  OH,  with  a  double/ 
triple  trailer  endorsement? 

Guidaihce:  Yes.  The  “)eep,“  also 
referred  to  as  a  dolly  or  lo^  divider,  is 
defined  by  the  FHWA  as  a  sbmt  frame- 


type  trailer  compkle  vrith  upper 
coupler,  fifth  wheel  and  imdmcarriage 
assembly  and  designed  in  such  a 
manner  that  vdien  coupled  to  a 
semitrailer  and  tractor  it  carries  a 
porti<m  of  the  trailer  kingpin  load  while 
transferring  the  remainder  to  the  tractor 
fifth  wheel. 

Question  9:  Do  persom  transporting 
battery-powered  fork-lifta  need  to  obtain 
a  hazardous  materials  endorsement? 
Guidance:  No. 

Section  383.95  Air  Brake  Restrictions 

Question  1:  A  driver  has  a  Group  B  or 
C  CDL  valid  for  air-brake-equipped 
vehides.  He  or  she  later  upgrades  to  a 
Group  A  license  by  testing  in  a  vehicle 
that  is  not  equipped  with  air  brakes. 

Must  the  State  rmtrict  the  upgraded 
license  to  non-air-brake-equipped 
vehicles? 

Guidance:  No,  because  the  air  foake 
systems  on  combination  versus  single 
vehicles  do  not  differ  significantly. 

Section  383.131  Test  Procedures 

Question  1:  Are  there  any  Federal 
regulations  which  require  tiie  States  to 
retain  for  a  specified  period  of  time  the 
CDL  knowledge  tests  (or  the  test  results) 
used  to  test  drivers? 

Guidance:  No,  there  are  no  Federal 
regulations  regarding  such  record 
retention. 

Section  383.133  Testing  Methods 

Question  1:  May  States  administer  the 
QX.  knowledge  and  endorsement  test  in 
foreign  languages  or  in  other  than  a 
written  format? 

Guidance:  Yes. 

Question  2:  Do  the  Federal  standards 
limit  the  number  of  times  a  driver  may 
take  a  test  if  he  or  she  foils? 

Guidance:  The  rule  does  not  limit  the 
number  of  times  a  driver  may  take  a  test. 

Question  3:  Is  a  State  allowed  to 
provide  fcH*  an  alternative  test  (e.g.,  oral) 
or  administer  alternate  exam  fcmnats 
providing  it  meets  FHWA  requirements? 

Guidance:  Yes.  The  knowledge 
porticHi  of  the  test  may  be  administered 
in  written  form,  verbally,  in  automated 
formats,  or  otherwise  at  ^e  discretion  of 
the  State. 

Section  383.153  Information  on  the 
Document  and  Application 

Question  1:  May  a  State  use  the 
residence  address  as  opposed  to  the 
mailing  address  on  the  CDL? 

Guidance:  Yes. 

Question  2:  May  a  State  issue 
temporary  noo-photo  CEXs? 
diidance:  Yes,  as  long  as — 
a.  The  State  does  not  Uboralize  any 
existing  procedures  for  issuing  mm- 
photo  licenses;  and 
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b.  The  State  does  not  allow  drivers  to 
operate  CMVs  indefinitely  without  a 
CDL  which  meets  all  the  standards  of 
§  383.153. 

Question  3:  May  a  Stale  choose  to 
implement  a  driver  license  system 
involving  multiple  part  license 
documents? 

Guidance:  Yes.  A  two  or  more  part 
document,  as  currently  used  in  some 
States,  is  acceptable,  provided: 

a.  All  of  the  documents  must  be 
present  to  constitute  a  '‘license;” 

b.  Each  document  is  explicitly  “tied” 
to  the  other  documentis),  and  to  a  single 
driver’s  record.  Each  document  must 
indicate  that  the  driver  is  licensed  as  a 
CMV  driver,  if  that  is  the  case,  and; 

c.  The  multi-part  license  document 
includes  all  of  ^e  data  elements 
specified  in  part  383,  subpart  J. 

Question  4:  If  the  State  restricts  the 
Q3L  driving  privilege,  must  that 
restriction  be  shown  on  the  license? 

Guidance:  Yes. 

Question  5:  Is  a  State  required  to  show 
the  driver’s  SSN  on  the  Q)L? 

Guidance:  No.  Section  383.153  does 
not  specify  the  SSN  as  a  required 
element  of  the  CDL  document;  although, 
the  regulation  does  require  a  ^ver 
applicant  who  is  domiciled  in  the  U.S. 
to  provide  his  or  her  SSN  on  the  CDL 
application. 

Question  6:  Is  a  State  prohibited  from 
issuing  a  CDL  to  an  applicant  who,  for 
religious  reasons,  does  not  possess  a 
SSN? 

Guidance:  No.  The  determination  of 
whether  a  person  needs  a  SSN  is  left  up 
to  the  Social  Security  Administration. 

Question  7:  Is  a  color-digitized  image 
of  a  driver  acceptaUe  for  purposes  of  a 
CDL? 

Guidance:  Yes.  The  FHWA  will 
accept  a  color-digitized  image  of  a 
driver  on  a  CDL  in  lieu  of  a  color 
photograph.  " 

Special  Topics — Motor  (loaches  and 
CDL 

Question  1:  May  a  State  develop  a 
knowledge  test  ei^usively  for 
motorcoach  operators  which  excludes 
cargo  handling  and  hazardous 
materials? 

Guidance:  Yes.  A  State  could  develop 
a  basic  knowledge  test  for  bus  drivers 
only,  by  deleting  the  cargo  handling  and 
HM  questions  firam  its  normative  baric 
knowledge  test.  In  that  case,  the  driver 
applicant  would  still  need  to  pass  the 
specialized  knowledge  and  al^ls  tests 
for  the  passenger  endorsement,  and  the 
State  would  need  to  restrict  the  CDL  to 
passenger  operations  only. 

Question  2:  What  skills  test  is 
required  for  a  CDL  holder  seeking  to  add 
a  passenger  endorsement?  If  a  person 


already  holds  a  CDL  without  a 
passmger  endoraemenL  and 
subsequently  applies  fin  such 
endorsemenL  three  rituatlous  may  arise: 

a. ^  The  passenger  test  vehicle  is  in  the 
same  vehicle  group  as  that  shown  on  the 
CDL. 

This  situation  poses  no  problem  since 
there  is  no  discrepancy. 

b.  The  passenger  test  vridcle  is  in  a 
greater  vehicle  group  than  that  shown 
on  the  preexisting  C3H>. 

This  Is  an  upgrade  situation.  The 
driver  and  the  ^te  must  meet  the 
requirements  of  S§  383.71(d)  and 
383.73(d),  and  the  upgraded  CDL  must 
show  the  vehicle  group  of  the  passenger 
test  vehicle. 

c.  The  passenger  test  vehicle  is  in  a 
lesser  vehicle  group  than  that  shown  on 
the  preexisting  CDL. 

In  this  situation,  the  CDL  retains  the 
vehicle  group  of  the  preexisting  CDL, 
but  also  restricts  the  driver,  when 
engaged  in  CMV  passenger  operations, 
to  vehicles  in  the  group  in  which  the 
.passenger  skills  test  was  taken,  or  to  a 
lesser  group. 

Special  Topics — State  Reciprocity 

Question  1:  May  a  State  place  an 
"intrastate  only”  or  similar  restriction 
on  the  CDL  of  a  driver  who  certifies  that 
he  or  she  is  not  subject  to  part  391? 

Guidance:  Yes;  however,  this 
restriction  would  not  apply  to  drivers  in 
interstate  commerce  who  are  excepted 
or  exempted  from  part  391  under  the 
provisions  of  parts  390  or  391. 

Question  May  a  State  allow  a  driver 

possessing  an  out-of-State  CDL 
containing  an  intrastate  restriction  to 
operate  a  CMV  in  their  jurisdiction? 

Guidance:  Yes,  provided  the  driver 
operates  exclusively  intrastate. 

Question  3:  May  States  choose  to 
interpret  "intrastate”  in  ways  that  differ 
from  established  trai^portation 
practice? 

Guidance:  No.  States  do  not  have  the 
discretion  to  change  the  Fedwal 
definition  of  either  "interstate”  or 
"intrastate”  commerce. 

Part  388 — Rules  of  Practka  Cor  Motor 
Carrier  Safety  and  Hazardous  Materials 
Proceedings 

Sections  Interpreted 

386.1  Scope  of  Rules  in  this  Part 

Section  386.1  Scope  of  Rules  in  This 
Part 

Question  1:  What  is  the  authority  of 
the  RDMC  to  issue  provisions  as  a  part 
of  the  terms  in  a  Notice  of  Abatement, 
Notice  of  Assessment,  Ccnnpliance 
Order  and  Consent  Order? 

Guidance:  The  MCSA  of  1984 
provided  the  authority  to  penalize 


virdatora  of  Notices  and  Orders  issued 
by  the  FHWA.  Regulations  wsra  issued 
imder  part  386  which  specify  theae 
penalties.  Notices  to  Abate  and  Notices 
of  Aaaessmant/Claim  generally  deal 
with  specific  regulatory  requirements. 
Consent  Orders  and  Compliance  Orders 
often  require  remedial  measures  not 
specifically  mentioned  in  the  PMCSRs 
since  the  motor  carrier’s  compliance 
record  often  indicates  that  ackiitianal 
measures  are  needed  to  improve  safsly 
and  compliance  with  tiie  regulations. 
Violations  of  specific  provisions  of 
Consent  or  Compliance  Orders  may 
result  in  penalties  up  to  $10,000  per 
day. 

Part  387 — Minimum  Levels  of  Financial 
ReqMmsibility  Cor  Motor  Cotriefs 

Sections  Interpreted 

Subpart  A  Motor  Carriers  of  Property 

387.1  Purpose  and  Scope 

387.3  Applicability 

387.5  Dennitions 

387.7  Financial  Responsibility 

Required 

387.11  State  Authority  and 

Designation  of  Agent 
387.15  Forms 

Subpart  B  Motor  Carriers  of  Passengers 
387.25  Purpose  and  So^ 

387.27  Applicability 
387.31  Financial  Ratponsibility 

Required 
387.39  Forms 

Subpart  A  Motor  Carriers  of  Property 
Section  387.1  Purpose  and  Scope 

Question  1:  May  a  State  require  a 
higher  level  of  financial  responsibility 
covOT^e  than  is  required  by  part  3877 

Guiaance:  Yes. 

Section  387.3  Applicability 

Qpestion  1:  At  what  GVWR,  as 
assigned  by  a  manufacturer,  does  the 
requirement  to  comply  with  the 
financial  responsibility  regulations 
begin? 

Guidance:  Generally,  part  387  subpart 
A  applies  if  the  vehicle  has  a  GVWR  of 
10,000  pounds  (Hr  more.  Part  387  sul^art 
A  does  not  apply  to  the  intrastate 
transportaticm  of  non-bulk  oil,  non-bulk 
hazardous  materials,  substances  (u 
^  wastes.  Motor  vehicles  used  to  transport 
any  ({uantity  of  Divisions  1.1, 1.2  or  1.3 
(explosive)  materials,  poi8(m  gas,  or 
him  way  route  controlled  quantity  of 
radioactive  materials  in  interstate  or 
foreign  cxMnmerce  are  subject  to  Federal 
regulation  regardless  of  the  GVWR. 

Qpestion  2:  Does  the  GVWR  apply  to 
the  power  unit  only? 

Guidonce.'No. 

Question  3:  When  are  tow  truciu 
subject  to  financial  responsibility 
coverage? 
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Guidance:  For-hire  tow  trucks  with  a 
GVWR  or  GCWR  of  10,000  pounds  or 
more  performing  emergency  moves  in 
interstate  or  foreign  commerce  are 
required  to  maint^  minimum  levels  of 
financial  responsibility  in  the  amount  of 
$750,000.  For-hire  tow  trucks 
performing  secondary  moves  are 
required  to  maintain  levels  of  coverage 
applicable  to  the  commodity  being 
transported  by  the  vehicle  being  towed. 

Question  4:  Are  Federal,  State  or  local 
political  subdivisions  subject  to  the 
financial  responsibility  regulations? 

Guidance:  No. 

Question  5:  Is  a  motor  vehicle  owned 
by  an  owner-operator,  and  being  dead¬ 
headed  (returning  empty),  or  a  tractor 
that  is  being  bobtailed  (operating 
without  a  trailer),  subj^  to  the 
financial  responsibility  reflations? 

Guidance:  A  motor  vehicle 
deadheading  or  bobtailing  while  in  the 
service  of  a  motor  carrier  would  be 
subject  to  the  financial  responsibility 
regulations. 

Question  6:  Is  a  motor  carrier 
transporting  mail  under  contract  for  the 
U.S.  Postal  Service  wholly  within  the 
boundaries  of  a  single  State  subject  to 
the  minimum  levels  of  financial 
resDonsibility  requirements  of  part  387? 

duidance:Yes.  The  transportation  of 
U.S.  mail  is  considered  to  be  interstate 
commerce  because  of  the  intermingling 
of  inter-  and  intrastate  mail  on  every 
vehicle. 

Question  7:  Are  motor  carriers 
transporting  hazardous  materials  that 
are  excepted  from  the  HMRs  subject  to 
financial  responsibility  regulations? 

Guidance:  Yes.  Packaging  or 
transportation  exceptions  in  the  HMRs 
do  not  change  the  need  for  financial 
responsibility  at  the  appropriate  level 
commensurate  with  the  commodity 
being  transported. 

Question  8:  Are  motor  vehicles  being 
transported,  for  purposes  of  the 
financial  responsibility  requirements, 
considered  to  be  hazardous  materials 
requiring  the  higher  limits  set  forth  in 
the  reflations? 

Guidance:  No,  while  motor  vehicles 
are  identified  as  hazardous  materials  in 
the  Hazardous  Materials  Table  at 
§  172.101,  motor  vehicles,  by 
themselves,  are  not  to  be  treated  as 
hazardous  materials  and  should  be 
considered  non-hazardous  property. 

Question  9:  Is  a  travel  trailer  or  motor 
home  that  has  propane  cylinders 
attached  subject  to  part  387  of  die 
FMCSRs? 

Guidance:  No.  Ibe  FHWA  considers 
such  propane  cylinders  to  be  an  integral 
part  of  the  recreational  vehicle  and  not 
subject  to  the  financial  responsibility 
reflations. 


Section  387.5  Definitions 

Question  1:  Does  the  definition  of  the 
term  "in  bulk"  include  solids  as  well  as 
liquids  even  though  the  definition  refers 
to  containment  systems  with  capacities 
in  excess  of  3,500  water  gallons? 

Guidance:  Yes,  the  term  "3,500  water 
gallons"  is  used  as  a  volumetric  value 
and  includes  solids  as  well  as  liquids. 

Question  2:  What  is  the  definition  of 
a  "hopper  type"  vehicle  as  indicated  in 
8387.9? 

Guidance:  A  "hopper  type"  vehicle  is 
one  whidi  is  capable  of  discharging  its 
load  through  a  tettom  opening  \^thout 
tilting.  This  vehicle  type  would  also 
include  belly  dun^  trailers.  Rear  dump 
trailers  and  roll-on  containers  do  not 
meet  the  definition  of  a  bottom 
discharging  vehicle. 

Section  387.7  Financial  Responsibility 
Required 

Question  1:  May  a  large  corporation 
which  has  many  wholly-owned 
subsidiaries  have  one  policy  for  the 
parent  corporation  ana  maintain  the 
policy  and  the  Form  MCS-90  at  the 
corporate  headquarters? 

Guidance:  Generally,  the  required 
financial  responsibility  must  Im  in  the 
exact  name  of  the  motor  carrier  and  the 
proof  of  that  coverage  must  be 
maintained  at  the  motor  carrier's 
principal  place  of  business.  A  parent 
corporation  may,  however,  have  a  single 
policy  of  insrirance  or  surety  bond 
covering  the  parent  and  its  subsidiaries, 
provided  the  name  of  the  parent  and  the 
name  of  each  subsidiary  are  listed  on 
the  policy  or  bond.  Further,  the  required 
proof  must  have  listed  thereon  the  name 
of  the  parent  and  its  subsidiaries.  A 
copy  of  that  proof  of  financial 
responsibility  coverage  must  be 
maintained  at  each  motor  carrier 
subsidiary’s  principal  place  of  business. 

Question  2:  What  is  the  definition  of 
"Certificate  of  Registration"  in 
8  387.7(b)(3)? 

Guidance:  "Certificate  of 
Registration"  means  a  document  issued 
by  the  ICC  to  all  Mexican  motor  carriers, 
for-hire  as  well  as  private,  that  allows 
them  to  enter  the  U.S.,  but  restricts  them 
to  the  ICC's  commercial  zone  for  a 
particular  border  mimidpality.  Hie 
border  municipality  is  the  Port  of  Entry 
wherever  the  motor  carrier’s  vehicle 
enters  the  U.S. 

Question  3:  How  does  a  Mexican 
motor  carrier  prove  that  it  is  complying 
with  8  387.7? 

Guidance:  Mexican  motor  carriers  are 
permitted  to  obtain  trip  insurance  and 
are  required  to  carry,  on  the  vehicle,  a 
Form  MCS-90  along  with  an  insurance 
verification  document  listing  the  date 


and  time  the  insurance  coverage  began 
and  expires. 

Quemon  4:  Is  the  financial 
responsibility  requirement  met  when  an 
owner-operator  (lessor)  provides  the 
motor  carrier  (lessee)  a  copy  of  the 
policy  and  Form  MCS-90  where  the 
carrier  is  named  as  an  additional 
insured  to  the  policy  (Form  MCS-90)? 

Guidance:  No.  The  motor  carrier  has 
the  responsibility  to  obtain  the  proper 
financial  responsibility  levels. 

Section  387.1 1  State  Authority  and 
Designation  of  Agent 

Question  1:  How  does  a  Mexican 
motor  carrier  demonstrate  that  its 
insurance  company  complies  with 
8387.11? 

Guidance:  With  a  properly  executed 
Form  MCS-90  firom  an  insurance 
company  licensed  in  the  U.S. 

Section  387.15  Forms 

Question  1:  May  the  motor  carrier 
meet  the  financial  responsibility 
requirements  by  aggregating  insurance 
in  layers? 

Guidance:  Yes.  A  motor  carrier  may 
aggregate  coverage,  by  purchasing 
insurance  in  layers  with  each  layer 
consisting  of  a  separate  policy  and 
endorsement.  The  first  layer  of  coverage 
is  referred  to  as  primary  insurance  and 
each  additional  layer  is  referred  to  as 
excess  insurance. 

Example:  ABC  Motor  Carrier  transports 
Qass  A  explosives  and  is  required  to 
maintain  $5  million  coverage.  ABC  Motor 
Carrier  decides  to  meet  this  requirement  by 
purchasing  a  primary  insurance  policy  of  $1 
million  from  insurance  company  A,  an 
excess  policy  of  $1  million  from  insurance 
company  B,  and  a  $3  million  excess  policy 
from  insurance  company  Q  Each  policy 
W^ld  have  a  separate  endorsement  (Form 
MCS-90).  The  endcvsement  provided  by 
insurer  A  would  state  "This  insurance  is 
primary  and  the  company  shall  not  be  liable 
for  amounts  in  excess  of  $1,000,000  for  each 
accident”  The  endorsement  provided  by 
insurer  B  would  state  "This  insurance  is 
excess  and  the  company  shall  not  be  liable 
for  amounts  in  excess  of  $1  million  for  each 
accident  in  excess  of  the  underlying  limit  of 
$1  million  fw  each  accident"  llw 
endorsement  provided  by  insruer  C  would 
state  "This  insurance  is  excess  and  the 
company  shall  not  be  liable  for  amoimts  in 
excess  of  S3  million  for  each  accident  in 
excess  of  the  underlying  limit  of  $2  million 
for  each  accident" 

Question  2:  May  the  Form  MCS-90 
required  by  part  387  for  proof  of 
minimum  financial  responsibility  be 
modified? 

Guidance:  The  prescribed  text  of  the 
document  may  not  be  changed. 
However,  the  format  (i.e.,  number  of 
pages,  layout  of  the  text,  etc.)  may  be 
altered. 
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Question  3:  Is  the  use  of  a  printed  ot 
stamped  signature  on  the  Form  MCS-90 
endorsement  acceptable? 

Guidance:  Yes. 

Question  4:  MuM  a  motor  carrier 
obtain  a  new  Form  MCS-90  each  year 
if  it  retains  the  same  insurance 
company? 

Guidance:  If  the  insurance  policy,  as 
identified  by  the  policy  niunl^  on  the 
Form  MCS-^,  is  still  valid  upon  the 
renewal  of  insurance,  no  new  Form 
MCS-90  is  required.  If  the  policy 
number  has  changed  or  the  insurance 
policy  has  been  canceled  in  accordance 
with  the  terms  shown  on  F(»m  MCS-90, 
then  a  new  Fcrnn  MCS-90  must  be 
completed  and  attached  to  the  valid 
insurance  policy. 

Subpart  B — ^Motor  Carriers  of  Passengers 
Section  387.25  Purpose  and  Scope 

Question  1:  May  a  State  require  a 
higher  level  of  financial  responsibility 
coveraee  than  is  required  by  part  387? 

Guiaance:  Yes. 

Section  387.27  Applicability 

Question  ]:Is  a  non-profit 
corporation,  providing  fbr-hire  interstate 
transportation  of  passengers,  subject  to 
the  minimum  levels  of  financial 
responsibility  for  motor  carriers  of 
passengers? 

Guiaance:  Yes. 

Question  2:  What  determines  the  level 
of  covOTage  required  for  a  passenger 
carrier,  the  number  of  passengers  or  the 
number  of  seats  in  the  vehicle? 

Guidance:  The  level  of  financial 
responsibility  required  is  predicated 
upon  the  manufacturer’s  designed 
seating  capacity,  not  on  the  number  of 
passengers  riding  in  the  vehicle  at  a 
particular  time.  The  minimum  levels  of 
financial  responsibility  required  for 
various  seating  capacities  are  found  in 
§  387.33. 

Question  3:  Are  luxury  limousines 
with  a  seating  capacity  of  fewer  than 
seven  passengers  and  not  operated  on  a 
regular  route  or  between  specified 
points  exempted  imder  S  387.27(b)(2)? 

Guidance:  No.  Taxi  cab  service  is 
highly  regulated  by  local  governments, 
usually  conducted  in  marked  vehicles, 
which  makes  them  readily  identifiable 
to  enforcement  officials.  Limousines  are 
not  taxi  cabs  and  are  therefore  not 
exempted  from  the  financial 
responsibility  requirements. 

^estion  4:  When  must  a  contract 
school  bus  operator  comply  with  part 
387? 

Guidance.*  When  the  contractor  is  not 
engaged  in  transpcwtation  to  or  from 
school  and  the  transportation  is  not 
organized,  spmisorea,  and  paid  for  by 
the  school  district 


Question  5:  Does  the  exemptlmi  for 
the  transportation  of  school  diildren 
end  at  the  high  school  level  or  does  it 
extend  to  educatkmal  Instltutlmis 
beyond  hi^  school,  for  example  junior 
college  or  college? 

Guidance:  The  exemption  does  not 
extend  beyond  the  high  school  level. 

Section  387.31  Financial 
Responsibility  Required 

Question  1:  May  a  large  onporation 
whidi  has  many  vdiolly-ouvned 
subsidiaries  have  one  policy  of 
insurance  for  the  parent  corporation  and 
maintain  the  poli^  and  Form  MCS-90B 
at  the  corporate  heiulquarters? 

Guidance:  GenOTally,  the  required 
financial  responsibility  must  he  in  the 
exact  name  of  the  motOT  carrier  and  the 
proof  of  that  coverage  roxist  be 
maintained  at  the  motor  carrier’s 
principal  place  of  business.  A  parent 
corporaticm  may,  however,  have  a  single 
policy  of  insurance  or  surety  bond 
covering  the  parent  and  its  subsidiaries, 
provided  the  name  of  the  parent  and  the 
name  of  each  subsidiary  are  listed  on 
the  policy  or  bond.  Further,  the  required 
proof  must  have  listed  thereon  the  name 
of  the  parent  and  its  subsidiaries.  A 
copy  of  that  proof  of  financial 
responsibility  coverage  must  be 
maintained  at  each  motor  carrier 
subsidiary’s  principal  place  of  business. 

Section  387.39  Forms 

Question  1:  May  the  motor  carrier 
meet  the  financial  responsibility 
requirements  by  aggregating  insurance 
in  layers? 

Guidance:  Yes.  A  motor  carrier  may 
aggregate  coverage,  by  purchasing 
insurance  in  layers  with  each  layer 
consisting  of  a  separate  policy  and 
endcusement.  'The  first  layer  of  coverage 
is  referred  to  as  primary  insurance  and 
each  additional  layer  is  referred  to  as 
excess  insiuence. 

Example;  ABC  Motor  Carrier  transports 
Class  A  explosives  and  is  required  to 
maintain  ^  million  coverage.  ABC  Motor 
Carrier  decides  to  meet  this  requirement  by 
purchasing  a  primary  insurance  policy  of  $1 
million  from  insurance  company  A,  an 
excess  policy  of  $1  miliion  m»n  insurance 
company  B,  and  a  $3  million  excess  policy 
from  insruance  company  C.  Each  policy 
would  have  a  separate  endorsement  (Form 
MCS-90).  The  eiuiorsement  provided  by 
insurer  A  would  state  "This  insurance  is 
primary  and  the  company  shall  not  bo  liable 
foi  amounts  in  excess  of  $1,0004)00  for  each 
accident’’  The  mdoraeinent  provided  by 
insurer  B  would  state  "This  insurmce  is 
excess  and  the  company  shall  not  be  liable 
for  amounts  in  excess  of  SI  million  far  each 
accident  in  excess  of  the  undmlying  limit  of 
$1  million  far  eadi  accident’*  The 
endorsement  provided  by  insurer  C  would 
state  "This  insurance  is  excessamd  the 


company  shall  not  be  liaUe  far  amounts  in 
excess  of  S3  million  for  each  accident  in 
excess  of  the  undarbrtng  llinh  of  S2  mlUion 
for  each  accident’’ 

Quezon  2:  May  the  Form  MCS-90 
required  by  part  387  for  proof  of 
minimum  financial  responailrflity  be 
modified? 

Guidance:  The  prescribed  text  of  the 
document  may  not  be  changed. 

However,  the  format  (i.e.,  number  of 
pages,  layout  of  the  text,  etc.)  may  be 
altered. 

Question  3:  Is  the  use  of  a  printed  or 
stamped  signature  on  the  Form  MCS-90 
endorsement  acceptable? 

Guidance:  Yes. 

Part  390— Federal  Motor  Carriar  Safirty 
Regulations;  Genoral 

Sections  Interpreted 

390.3  Gmieral  Applicability 
390.5  Definitions 

390.9  State  and  Local  Laws,  Effect  on 
390.15  Assistance  in  Investigationa 

and  Special  Studies 
390.21  Marking  of  Commercial  Motor 

Vehicles 

390.23  Relief  From  Houra-of-Swvioe 

Regulations — Disasters 
Section  390.31  Copies  of  Reomds  or 

Documents 

Section  390.3  General  Applicability 

Question  1:  Does  the  gov«nm«it 
exception  in  §  390.3(f)(2)  apply  to  motor 
carriers  doing  business  with  the 
government? 

Guidance:  No.  The  exception  applies 
only  when  the  government  is  the  motor 
carrier. 

Question  2:  Are  intrastate  drivers  of 
an  interstate  motor  carrier  subject  to  the 
FMCSRs? 

Guidance:  No,  except  when  carrying 
hazardous  materials. 

Question  3.*  Are  the  FMCSRs 
applicable  to  drivers  and  CMVs  which 
transport  toob,  equipment  and  supplies 
across  State  lines  in  a  CMV? 

Guidance:  Yes,  the  FMCSRs  are 
applicable  to  drivers  and  CMVs  in 
interstate  commerce  which  transport 
property.  The  property  in  this  situation 
is  the  tools,  equipment  and  supplies. 

Question  4:  Are  the  operatirais  of  a 
church  which  provides  bus  tours  to  the 
general  public  for  compensation  subject 
to  the  FMCSRs  as  a  for-hire  mcrtw 
carrier? 

Guidance:  Yes,  the  church  is  a  fbr-hire 
motor  carrier  of  passengers  subject  to 
the  FMCSRs  (see  58  FR  27328,  May  7, 
1993). 

Question  5:  Are  the  FMCSRs 
applicable  to  the  rail  movmnent  of 
trailers  and  interraodal  contains 
chassis  that  previously  or  subsequently 
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moved  by  highway  hy  a  motor  carrier  in 
interstate  comm«t»7 

Guidance:  No.  They  are  only  subject 
when  being  moved  as  a  motor  vehicle 
by  highway  by  a  motor  carrier. 

Question  6:  Are  personnel  involved  in 
road  testing  CMVs  across  a  State  line 
subje^  to  the  FMCSRs? 

Guidance:  Yes,  any  driver  (including 
mechanics,  technicians,  driver  trainees 
and  other  personnel)  operating  a  CMV 
in  interstate  commerce  must  be  in 
compliance  with  the  FMCSRs. 

Question  7:  How  does  one  distinguish 
between  intra-  and  interstate  commerce 
for  the  purposes  of  applicability  of  the 
FMCSRs. 

Guidance:  Interstate  commerce  is 
determined  by  the  essential  character  of 
the  movement,  manifested  hy  the 
shipper’s  fixed  and  persistent  intent  at 
the  time  of  shipment,  and  is  ascertained 
from  all  of  the  facts  and  circiunstances 
surrounding  the  transportation.  When 
the  intent  of  the  transportation  being 
performed  is  interstate  in  nature,  even 
when  the  route  is  within  the  boundaries 
of  a  single  State,  the  driver  and  CMV  are 
subject  to  the  FMCSRs. 

Question  8:  Are  Red  Cross  vehicles/ 
drivers  subject  to  the  FMCSRs? 

Guidance:  Red  Cross  vehicles/drivers 
used  to  provide  emergency  relief  per  the 
provisions  of  §  390.23  are  not  subject  to 
the  FMCSRs  while  providing  the  relief. 
However,  these  vehicles/drivers  would 
be  subject  when  operating  at  other  times 
provided  they  are  used  in  interstate 
commerce  and  the  vehicles  meet  the 


a  State,  or  any  political  subdivision  of 
a  State  from  the  FMCSRs.  However,  this 
exemption  does  not  apply  to  the  CDL 
requirements  in  part  383.  Also,  if 
governmental  entities  engage  in 
interstate  charter  transportation  of 
passengers,  they  must  comply  with 
accident  report  retention  requirements 
of  part  390. 

Question  12:  Is  the  interstate 
transportation  of  students,  teachers  and 
parents  to  school  events  such  as  athletic 
contests  and  field  trips  performed  by 
municipalities  subjert  to  the  FMCS^?  If 
a  fee  is  charged  to  defer  the 
municipality’s  expenses,  does  this  affect 
the  applicability  of  the  regulations? 

Guidance:  Section  390.3(f)(2) 
specifically  exempts  transportation 
performed  by  the  Federal  Government, 
a  State,  or  any  political  subdivision  of 
a  State  frtrm  the  FMCSRs.  Charging  a  fee 
to  defer  governmental  costs  does  not 
affect  this  exemption.  However,  this 
exemption  does  not  apply  to  the  CDL 
requirements  in  part  383.  Also,  if 
governmental  entities  engage  in 
interstate  charter  transportation  of 
passengers,  they  must  comply  with 
accident  report  retention  r^uirements 
of  part  390. 

Question  13:  What  is  the  applicability 
of  the  FMCSRs  to  school  bus  operations 
performed  by  Indian  Tribal 
Governments? 

Guidance:  Transportation  performed 
by  the  Federal  Government,  States,  or 
political  subdivisions  of  a  State  is 
generally  excepted  from  the  FMCSRs. 


fixed  and  pmeistent  intent  when  the 
transportation  began.  The  fixed  and 
persikent  intent  in  this  case  was  to 
move  property — the  vehicle  itself— 
across  State  lines  and  between  two 
points  in  State  B  where  it  was  used  to 
Mul  cargo  or  passengers.  ’The 
transportation  within  State  B,  therefore, 
constitutes  interstate  cotmnerce.  In 
some  cases  the  motor  carrier  may  be  the 
shipper. 

Question  15:  What  is  the  applicability 
of  the  FMCSRs  to  motor  carriers  owning 
and  operating  school  buses  that  contract 
with  a  municipality  to  provide  pupil 
transp<»tation  services? 

Guidance:  For  the  purposes  of  the 
FMCSRs,  parts  390-399,  “school  bus 
operation’’  means  the  use  of  a  school 
bus  to  transport  school  children  and/or 
school  personnel  frnm  home  to  school 
and  frum  school  to  home.  A  “school 
bus”  is  a  passenger  motor  vehicle 
designed  to  carry  more  than  10 
passengers  in  addition  to  the  driver,  and 
used  primarily  for  school  bus  operations 
(see  §  390.5).  School  bus  operations  and 
transportation  performed  by  government 
entities  are  spe^fically  exempted  from 
the  FMCSRs  imder  §  390.3(f).  However, 
anyone  operating  school  buses  under 
contract  with  a  ^ool  is  a  for-hire 
motor  carrier.  When  a  non-government, 
for-hire  motor  carrier  transports 
children  to  school-related  frinctions 
other  than  “school  bus  operation”  such 
as  sporting  events,  class  trips,  etc.,  and 
operates  across  State  lines,  its  operation 
must  be  conducted  in  accordance  with 


definition  of  a  CMV. 

Question  9:  May  a  motor  carrier 
require  fingerprinting  as  a  pre¬ 
employment  condition? 

Guidance:  The  FMCSRs  do  not 
require  or  prohibit  fingerprinting  as  a 
condition  of  employment.  Section 
390.3(d)  allows  employers  to  enforce 
more  stringent  requirements. 

Question  10:  Are  the  FMCSRs 
applicable  to  drivers/vehicles  operated 
by  a  State  or  local  educational 
institution  which  is  a  political 
subdivision  of  the  State? 

Guidance:  Section  390.3(f)(2) 
specifically  exempts  transportation 
performed  by  a  State  or  a  political 
subdivision  including  any  agency  of  a 
State  or  locality  from  the  FMCSRs.  ’The 
drivers,  however,  may  be  subject  to  the 
CDL  requirements  and/or  State  laws  that 
are  similar  to  the  FMCSRs. 

Question  11:  Are  the  FMCSRs 
applicable  to  drivers/vehicles  operated 
by  a  transit  authority  owned  and 
operated  by  a  State  or  a  political 
subdivision  of  the  State? 

Guidance:  Section  390.3(f)(2) 
specifically  exempts  transportation 
performed  by  the  Federal  Government, 


Hiis  general  exception  includes  Indian 
Tribal  Governments,  which  for  purposes 
of  $  390.3(f)  are  equivalent  to  a  State 
governmental  entity.  When  a  driver  is 
employed  and  a  bus  is  operated  by  the 
governmental  entity,  the  operation 
would  not  be  subject  to  the  FMCSRs, 
with  the  following  exceptions:  The 
requirements  of  part  383  as  they  pertain 
to  commercial  driver  licensing 
standards  are  applicable  to  every  driver 
operating  a  CMV  and  the  accident  report 
retention  requirements  of  part  390  are 
applicahle  when  the  governmental 
entity  is  performing  interstate  charter 
transportation  of  passengers. 

Question  14:  A  motor  carrier 
dispatches  an  empty  CMV  from  State  A 
into  adjoining  State  B  in  order  to 
transport  cargo  or  passenTOrs  between 
two  points  in  State  B,  and  then  to  return 
empty  to  State  A.  Does  the 
transportation  of  cargo  or  passengers 
within  State  B  constitute  interstate 
commerce? 

Guidance:  Yes.  The  courts  and  the 
ICC  developed  a  test  that  clarifies  the 
legal  status  of  intrastate  portions  of 
interstate  trips.  ’The  chai^er  of  the 
intrastate  leg  depends  on  the  shipper’s 


the  FMCSRs.  This  applies  to  motor 
carriers  that  operate  CMVs  as  defined 
under  part  390  which  includes  vehicles 
which  have  a  GVWR  of  10,001  pounds 
or  more  or  are  designed  to  carry  more 
than  15  passengers,  including  the 
driver. 

In  certain  instances,  carriers 
providing  school  bus  transportation  are 
not  subject  to  the  Bus  Re^latory 
Reform  Act  of  1982  and  the  minimum 
financial  responsibility  requirements 
(part  387)  issued  under  this  Act. 
Transportation  of  school  children  and 
teachers  that  is  organized,  sponsored, 
and  paid  for  by  the  school  district  is  not 
subject  to  part  387.  Therefore,  school 
bus  contractors  must  comply  with  the 
FMCSRs  for  interstate  trips  such  as 
sporting  events  and  class  trips  but  are 
not  reqiiired  by  Federal  regulations  to 
carry  a  specific  level  of  insurance 
coveraee. 

For  uose  operations  provided  by 
school  bus  contractors  that  are  subject  to 
the  FMCSRs,  the  motor  carriers  must 
keep  driver  and  vehicle  records  as 
required  by  the  regulations.  ’This  would 
include  driver  qualifications  records 
(part  391),  driver  records-of-duty-status 
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(part  395),  accident  report  retention 
(part  390),  and  inspection,  repair,  and 
maintenance  recoids  (part  396)  for  the 
drivers  and  vehicles  that  are  used  on  the 
trips  that  are  sub|ect  to  the  FMCSRs. 
These  records  are  not  required  \mder 
the  FMCSRs  for  the  other  vehicles  in  the 
motor  carrier’s  fleet  that  are  not  subject 
to  the  regulations. 

Question  16;  May  drivers  be  coerced 
into  employing  loading  or  unloading 
assistance  (lumpers)? 

Guidance:  No.  The  Motor  Carrier  Act 
of  1980  made  it  illegal  to  coerce 
someone  into  imwanted  loading  or 
unloading  and  require  payment  for  it. 
The  ICC  is  responsible  for  the 
enforcement  of  regulations  forbidding 
coercion  in  the  iise  of  lumpers. 

Question  17:  a.  Are  vehicles  which,  in 
the  course  of  interstate  transportation 
over  the  highway,  are  off  the  highway; 
loading,  unloading  or  waiting,  subject  to 
the  FMCSRs  during  these  times? 

b.  Are  vehicles  and  drivers  used 
wholly  within  terminals  and  on 
premises  or  plant  sites  subject  to  the 
FMCSRs? 

Guidance:  a.  Yes. 

b.  No. 

Question  18;  What  protection  is 
afforded  a  driver  for  refusing  to  violate 
the  FMCSRs? 

Guidance:  Section  405  of  the  STAA 
(49  U.S.C.  App.  Section  2305)  states,  in 
part,  that  no  person  shall  discharge, 
discipline,  or  in  any  manner 
discriminate  against  an  employee  with 
respect  to  the  employee’s  compensation, 
terms,  conditions,  or  privileges  of 
employment  for  refusing  to  operate  a 
vehicle  when  such  operation  constitutes 
a  violation  of  anv  Federal  rule, 
regulation,  standard,  or  order  applicable 
to  CMV  safety.  In  such  a  case,  a  driver 
may  submit  a  signed  complaint  to  the 
Occupational  S^ty  and  Health 
Administration. 

Section  390.5  Definitions 

Question  1:  Do  the  definitions  of 
“farm,”  “farmer”  and  “agricultural 
crras”  apply  to  greenhouse  operations? 

Guidance:  Yes. 

Question  2:  Is  a  vehicle  used  to 
transport  or  tow  anhydrous  ammonia 
nurse  tanks  considei^  a  CMV  and 
subject  to  FMCSRs? 

Guidance:  Yes,  provided  the  vehicle’s 
GVWR  or  GCWR  meets  or  exceeds  that 
of  a  CMV  as  defined  in  §  390.5  and/or 
the  vehicle  transports  hazardous 
materials  in  a  quantity  that  requires 
placarding. 

Question  3:  Do  modifications  to  a 
vehicle  that  reduce  the  GVWR  below 
that  specified  as  a  CMV  render  the 
vehicle  and  its  drivers  exempt  from  the 
FMCSRs.  provided  the  vehicle  does  not 


transport  hazardous  materials  or 
passengers? 

Guidance:  No.  *1110  applicability  of  the 
FMCSRs  is  based  on  the  GVWR 
specified  by  the  manufacturer. 

Question  4.' A  driver  used  by  a  motor 
carrier  operates  a  CMV  to  and  from  his/ 
her  residence  out  of  State.  Is  this 
considered  interstate  commerce? 

Guidance:  If  the  driver  is  operating  a 
CMV  at  the  direction  of  the  motor 
carrier  it  is  considered  interstate 
commerce  and  is  subject  to  the  FMCSRs. 
If  the  motor  carrier  is  allowing  the 
driver  to  xise  the  vehicle  for  private 
personal  transportation,  such 
transportation  is  not  subject  to  the 
FMCSRs. 

Question  5:  Is  transporting  an  empty 
CMV  across  State  lines  for  piuposes  of 
repair  and  maintenance  considered 
interstate  commerce? 

Guidance:  Yes.  The  FMCSRs  are 
applicable  to  drivers  and  CMVs  in 
interstate  commerce  which  transport 
property.  The  property  in  this  situation 
is  the  empty  CMV. 

Question  6:  Is  “off-road”  motorized 
construction  equipment,  i.e., 
“motorscrapers,  backhoes, 
motorgraders,  compactors,  excavators, 
tractors,  trenchers  and  bulldozers,” 
sublet  to  the  FMCSRs? 

Guidance:  Such  equipment  is 
routinely  found  at  construction  sites 
and  is  operated  by  personnel  requiring 
specialized  skills.  Oxxisionally,  such 
equipment  is  moved  to  or  from 
construction  sites  by  “driving”  the 
“vehicles”  short  distances  on  public 
highways.  Their  appearance  on  the 
hi^way  is  only  incidental  to  their 
primary  function,  they  are  not  designed 
to  operate  in  traffic,  and  their 
me<±anical  manipulation  often  requires 
a  different  set  of  Imowledge  and  skills. 
The  types  of  construction  equipment 
disciis^  above  do  not  come  within  the 
definition  of  a  “CMV”  and  hence  the 
operators  and  equipment  are  not  subject 
to  the  FMCSRs. 

Question  7:  Are  mobile  cranes 
operating  in  interstate  commerce  subject 
to  the  FMCSRs? 

Guidance:  Yes.  the  definition  of  CMV 
encompasses  mc^ile  cranes. 

Question  8:  Does  the  FHWA  define 
fbr-hire  transportation  of  passengers 
identically  as  the  ICC? 

Guidance:  To  the  extent  our  authority 
stems  from  49  USC  §  3102  or  other 
sections  of  Title  49  which  are  rooted  in 
the  Interstate  Commerce  Act,  we  are 
bound  by  judicial  precedent  and 
legislative  history  in  interpreting  that 
Art,  much  of  which  relates  to  the 
operations  of  the  IGG  However,  since 
the  MCSA  of  1984  reestablished  our 
jurisdictional  authority  and  resulted  in 


a  repromiilmtion  of  the  FMCSRs,  the 
FHWA  has  been  establishing  its  own 
precedents  based  on  “safety”  rather 
than  “economics”  as  the  overriding 
consideration.  This  has  resulted  in  some 
deviation  in  the  definition  of  terms  by 
the  two  agencies,  e.g.,  conunerdal 
zones,  for-hire  transportation,  etc. 

The  term  “for-hire  motor  carrier”  as 
defined  in  part  390  means  a  pmon 
engaged  in  the  transportation  of  goods 
or  passengers  for  compensation.  The 
FHWA  has  determined  that  any 
business  entity  that  assesses  a  fsa, 
monetary  or  otherwise,  directly  or 
indirectly  for  the  transportation  of 
passengers  is  operating  as  a  fm-hire 
carrier.  Thus,  when  operating  in 
interstate  commerce,  the  transportation 
of  passengers  in  motor  vehicles 
designed  to  convey  more  than  15 
passengers,  including  the  driver, 
associated  with  the  foUoMring  operations 
would  typically  be  subject  to  all  parts  of 
the  FM^Rs,  including  part  387,  since 
some  fee  is  charged,  usually  indirectly 
in  a  total  package  charge  or  other 
assessment,  for  transportation 
performed:  Whitewater  rivw  rafters, 
hotel/motel  shuttle  transporters,  rental 
car  shuttle  services,  etc  (see  58  FR 
27328,  May  7, 1993). 

Question  9:  A  company  has  a  truck 
with  a  GVWR  under  10,001  pounds 
towing  a  trailer  with  a  GVWR  under 
10,001  pounds.  However,  the  GVWR  of 
the  truw  added  to  the  GVWR  of  the 
trailer  is  greater  than  10,001  pounds. 
Would  the  company  operating  this 
vehicle  in  interstate  commerce  have  to 
comply  with  the  FMCSRs? 

Guidance:  Section  390.5  of  the 
FMCSRs  includes  in  the  definition  of 
CMV  a  vehicle  with  a  GVWR  or  GCWR 
of  10,001  or  more  pounds.  The  section 
further  defines  GCWR  as  the  value 
specified  by  the  manufacturer  as  the 
loaded  weight  of  a  combinaticui 
(articulated)  vdiicle.  In  the  absence  of  a 
value  specified  by  the  manufacturer,  the 
GCWR  will  be  determined  by  adding  the 
GVWR  of  the  power  unit  and  the 
weight  of  the  towed  unit  and  any  weight 
thereon.  Therefore,  if  the  GVWR  of  the 
truck  added  to  the  GVWR  of  the  trailer 
exceeds  10,001  pounds,  the  driver  and 
vefficle  are  subj^  to  the  FMCSRs. 

Question  10:  A  CMV  becomes  stuck  in 
a  median  or  on  a  shoulder,  and  has  had 
no  contact  with  another  v^cle,  a 
pedestrian,  or  a  fixed  object  prior  to 
becoming  stuck.  If  a  tow  trutt  is  used 
to  pull  the  CMV  back  (mto  the  travelled 
portion  of  the  road,  would  this  be 
considered  an  accident? 

Guidance:  No. 

Question  ll:To  what  extent  would 
the  windshield  and/or  mirrors  of  a 
vehicle  have  to  be  damaged  in  order  for 
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it  to  be  considered  **di8abUng  damage” 
as  used  in  the  definition  of  an  accident 
in§390.5T 

Guidance:  The  decision  as  to  whether 
damage  to  a  windshield  and/or  mirrors 
is  disabling  is  left  to  the  discretion  of 
the  investi^ting  officer. 

Section  390^  State  and  Local  Laws, 
Effect  On 

Question  1:  If  an  interstate  driver  gets 
stopped  by  a  State  enforcement  officer 
for  an  inspection,  would  the  inspecting 
officer  be  enforcing  the  Federal 
regulations  or  State  regulationsT 

Guidance:  A  State  enftxoement  officer 
can  onW  enforce  State  laws.  However, 
under  tne  Motor  CairiOT  Safety 
Assistance  Program,  quite  often  State 
laws  are  the  same  as  w  similar  to  the 
FMCSRs. 

Section  390.15  Assistance  in 
Investigqtions  and  Special  Studies 

Question  I:  May  a  motor  carrier  create 
an  accident  register  of  its  own,  or  is 
there  a  qwcified  form  that  must  be 
used? 

Guidance;  There  is  ik>  specified  form. 
A  motor  carrier  may  create  or  use  any 
accident  register  as  long  as  it  includes 
the  elements  required  ^  $  390.15. 

Question  2:  Would  the  accident  report 
retention  requirraoent  in  §  390.15(b)(2) 
include  an  “Adfoster’s  R^rart”  that  is 
normally  consid«red  to  be  an  internal 
document  of  an  insurance  compeny? 

Guidance:  No.  The  intent  of 
§  390.15(bH2)  is  for  motw  carrim  to 
maintain  copies  of  all  documents  that 
the  motor  curler  is  required  by  the 
insurance  company  to  complete  and/or 
maintain.  Section  390.15(bH2)  does  not 
require  motor  catrius  to  maintain 
documents,  such  as  "Adjuster’s 
Reports,"  that  are  tjrpicaily  intunal 
docunaents  of  the  iuurance  company. 

Section  390.21  Matidng  of  Commercial 
Motor  VMdes 

Question  1:  What  markings  must  be 
displayed  on  a  CMV  when  used  by  two 
or  more  motor  carriers? 

Guidance:  The  markings  of  the  motor 
carrier  responsible  for  the  operation  of 
the  CMV  must  be  displayed  at  the  time 
of  transportation.  If  2  or  more  names  are 
on  the  vehide,  the  name  of  the 
operating  motor  carrier  must  be 
preceded  by  the  words  "operated  by." 

Section  390S3  BMi^From  Houn-of- 
Setvioe  Regulatione—iXsasters 

Question  1:  Does  S  390.23  create  an 
exemption  from  the  FMCSRs  each  and 
every  time  the  delivery  of  electiidty  is 
interrupted,  no  matter  how  isolated  or 
minor  tne  occurrence? 

Guidance;  The  rule  creates  an 
exemption  from  the  FKrcSts  when  * 


interruptions  of  electridty  are  severe 
enough  to  trigger  a  declai^on  of  an 
emergency  by  a  public  official 
authorized  to  do  so. 

An  interru^on  of  electridty  that 
does  not  prowce  a  declaration  by  a 
public  offidal  is  not  an  emergency  for 
purposes  of  the  regulation  and  does  not 
exempt  a  motor  c^er  or  driver  from 
the  FMCSRs.  A  call  reputing  a  downed 
power  line,  whether  directed  to  the 
State  police  or  a  public  utility  company, 
does  not  create  a  declared  emergency. 

The  authority  to  declare  emergences 
has  been  delegated  to  different  ^dals 
in  the  various  States.  The  FHWA  has 
not  attempted  to  list  these  offidals.  In 
order  to  utilize  the  exemption  provided 
by  $  390.23,  drivers  and  motor  carriers 
must  therefore  ascertain  that  a 
declaration  of  an  emergency  was  made 
by  a  State  u  local  offidal  authorized  to 
do  so. 

Question  2:  Section  390.23(a) 
provides  that  parts  390  throu^  390  do 
not  apply  to  any  motor  carrier  or  driver 
operating  a  CMV  to  provide  direct 
a^stanoe  in  an  emergency.  Is  a  motor 
carrier  or  driver  requfred  to  keep  a 
record  of  the  driver’s  on-duty  or  driving 
time  while  providing  relief? 

Guidance:  No. 

Question  3:  After  providing 
emergency  relief  under  §  390.23,  what 
on-duty  hours  must  a  driver  use  to 
determine  how  much  off-duty  time  he/ 
she  must  have  before  returning  to  the 
service  of  the  employing  motor  carrier? 

Guidance:  The  driver  must  total  the 
number  of  hours  vrorked  while  the 
driver  actually  provided  direct 
assistanoe  to  me  emergency  relief  effort. 

Section  390.31  Copies  of  Records  or 
Documents 

Question  l;May  records  required  by 
the  FMCSRs  be  maintained  in  an 
automated  format? 

Guidance:  Yes,  provided  the  motor 
carrier  can  produce  the  information 
required  by  the  regulations.  Documents 
requiring  a  signature  must  be  capable  of 
replication  (i.e.,  photocopv,  feotoile. 
etc.)  in  such  fiHin  that  will  provide  an 
opportunity  fm  signature  vmification 
upon  demand. 

Question  2:  How  long  does  a  motor 
carrier  have  to  produce  records  if  a 
motor  carrier  maintains  all  records  in  an 
automated  format? 

Guidance:  A  motor  carrier  must 
produce  all  records  maintained  in  an 
automated  format  within  2  woridng 
days  after  the  request  Documents 
requiring  a  signidure  must  be  capable  of 
replicatian  (e.g.,  photocoiw,  facrimile, 
etc.)  in  sudi  brm  that  will  provide  on 
opportunity  for  signature  verificatioii 
upon  dnnand. 


Part  391 — Qualification  of  Drivers 
Sections  IntOTprated 

391.2  General  Exemptions 
391.11  Qualifications  of  Drivers 
391.15  Disqualification  of  Dtivms 
391.21  Apimcation  for  Employmmt 
391.23  InvWtiratimi  and  InqiUries 
391.25  Annual  Review  of  Driving 

Reccml 

391 .27  Record  of  Violations 

391.31  Road  Test 

391.41  Physical  Qualifications  for 

Drivers 

391.43  Kfodical  Examination*. 

Certificate  of  Physical  Examination 
391.45  Persons  Who  Must  Be 

Medically  Examined  and  Certified 
391 .47  Rcmlutitm  of  Conflicts  of 

Medical  Evaluation 
391.51  Drivw  Qualification  Flies 
391.63  Intermittent,  Casual,  or 

Occasional  Drivers 
391.65  Drivers  Furnished  By  Other 

Motor  Carriers 

Section  391.2  General  Exemptions 

Question  1:  Must  exempt  intradty 
zone  (see  §  390.5)  drivers  comply  vdth 
the  medical  requirements  of  tl^ 
subpart? 

Guicfonce;  No,  provided: 

a.  the  driver  was  otherwise  qualified 
and  operating  in  a  munidpalily  or 
exempt  intr^ty  zone  themf 
tlmnj^out  the  1  year  period  ending 
November  18, 1988,  and; 

b.  the  driver’s  medical  condititm  has 
not  substantially  woramied  since  August 
23. 1988. 

Question  2:  What  driver  quallficatiaa 
requiremoits  must  a  farm  vehicle  drtvsr 
(as  defined  in  §  390.5)  ounply  with  in 
part  391? 

Guidance:  Drivns  meeting  the 
definition  of  "farm  vehicle  wvot"  who 
oporate  straight  trucks  of  any  GVWR 
and  articulate  vehicles  rate  at  10,000 
GVWR  and  less  are  exempted  from  all 
driver  qualification  requirements  of  part 
391.  All  drivers  of  articulated  motor 
vehicles  at  10,001  GVWR  or  greator  are 
required  to  possess  a  current  medical 
caeficate  as  required  in  §§  391.41  and 
391.45  and  a  currant  drug  test  as 
required  in  part  391  subpart  H  (see 
$391.87). 

Section  391.1 1  Qualifications  of 
Drivers 


Question  1:  Is  there  a  maximum  age 
limit  for  driving  in  interstate  corrunerce? 
Guidance:  ’lire  FMCSRs  do  not 


imecify 

(mvats. 


any  maximum 


age  limit  firr 


Question  2:  Does  the  age  requimnent 
(in  $  391.11(bKl))  apply  to  CMV  drivers 
involved  erftirely  in  intrastate 
ctmuneroe? 
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Guidance:  No.  Neither  the  CDL 
requirements  in  part  383  nor  the 
FMCSRs  in  parts  390-399  require 
drivers  engaged  purely  in  intrastate 
commerce  to  be  21  years  old.  The  States 
may  set  age  thresholds  for  intrastate 
drivers. 

Question  3:  What  role  does  the  Age 
Discrimination  in  Employment  Act  play 
in  minimum  and  maximum  age  of  an 
interstate  driver? 

Guidance:  None.  The  Age 
Discrimination  in  Employment  Act,  29 
U.S.C.  621-634,  recognizes  an  exception 
when  age  is  a  bona  fida  occupational 
qualification.  29  U.S.C.  623(f)(1). 

Question  4:  May  a  motor  carrier  be 
exempt  from  driver  qualiRcation 
requirements  by  hiring  a  driver  leasing 
company  or  temporary  help  service? 

Guidance:  No.  The  FMCSRs  apply  to, 
and  impose  responsibilities  on,  motor 
carriers  and  their  drivers.  The  FHWA 
does  not  regulate  driver  leasing  ' 
companies  or  temporary  help  service 
companies. 

Question  J:  May  a  motor  carrier 
lawfully  permit  a  person  not  yet 
qualiR^  as  a  driver  in  accordance  with 
§  391.11  to  operate  a  vehicle  in 
interstate  commerce  for  the  purpose  of 
attending  a  training  and  indoctrination 
course  in  the  operation  of  that  specific 
vehicle? 

Guidance:  No.  If  the  trip  is  in 
interstate  commerce,  the  driver  must  be 
fully  qualified  to  operate  a  CMV. 

Question  6:  Is  there  a  requirement  that 
a  driver  must  personally  load,  block, 
brace,  and  tie  down  the  cargo  on  the 
property  carrying  CMV  he/she  drives? 

Guidance:  No.  There  is  no 
requirement  that  the  driver  must 
personally  secure  the  cargo,  nor  is  there 
one  prohibiting  him/her  from  doing  so. 
The  driver  is  required  to  be  familiar 
with  methods  and  procedures  for 
securing  cargo  in  or  on  the  vehicle  he/ 
she  drives. 

Question  7:  Does  the  Military 
Selective  Service  Act  of  1967  require  a 
motor  carrier  to  place  a  returning 
veteran  in  his/her  previous  position 
(driving  interstate)  even  though  he/she 
fails  to  meet  minimum  physical 
standards? 

Guidance:  No.  The  Act  does  not 
require  a  motor  carrier  to  place  a 
returning  veteran  who  does  not  meet  the 
minimum  physical  standards  into  his/ 
her  previous  driving  position.  The 
returning  veteran  must  meet  the 
physical  requirements  and  obtain  a 
m^ical  examiners  certificate  before 
driving  in  interstate  operations. 


Section  391.15  Disqualification  of 
Drivers 

Question  1:  May  a  driver  convicted  of 
a  disqualifying  ofrense  be  "disqualified” 
by  a  motor  carrier? 

Guidance:  No.  Motor  carriers  have  no 
authority  to  disqualify  drivers. 

However,  a  conviction  for  a 
disquali^ng  ofiense  automatically 
disqualifies  a  driver  from  driving  for  the 
period  specified  in  the  regulations. 

Thus,  so  long  as  a  motor  carrier  knows, 
or  should  have  known,  of  a  driver’s 
conviction  for  a  disqualif^g  offense,  it 
is  prohibited  from  using  the  driver 
during  the  disqualification  period. 

Question  2:  is  a  decision  of  probation 
before  judgment  sufficient  for 
disqualification? 

Guidance:  Yes,  provided  the  State 
process  includes  a  finding  of  guilt. 

Question  3:  Is  a  driver  holding  a  valid 
driver’s  license  from  his  or  her  home 
State  but  whose  privilege  to  drive  in 
another  State  has  been  suspended  or 
revoked,  disqualified  from  driving  by 
§  391.15(b)? 

Guidance:  Yes,  the  driver  would  be 
disqualified  from  interstate  operations 
imtil  his  privileges  are  restored  by  the 
authority  that  suspended  or  revoked 
them,  provided  the  suspension  resulted 
from  a  driving  violation.  It  is  immaterial 
that  he  holds  a  valid  license  from 
another  State.  All  licensing  actions 
should  be  accomplished  t^ugh  the 
CDUS  or  the  controlling  interstate 
compact. 

Question  4:  What  are  the  differences 
between  the  disqualification  provisions 
listed  in  §§  383.51  and  383.5  and  those 
listed  in  §  391.15? 

Guidance:  Part  383  disqualifications 
are  applicable  generally  to  drivers  who 
drive  CMVs  above  26,000  pounds 
GVWR,  regardless  of  where  the  CMV  is 
driven  in  the  U.S.  Part  391 
disqualifications  are  applicable 
generally  to  drivers  who  drive  CMVs 
above  10,000  pounds  GVWR.  only  when 
the  vehicle  is  used  in  interstate 
commerce  in  a  State,  including  the 
District  of  Columbia. 

Question  5:  Do  the  disqualification 
provisions  of  §  391.15  apply  to  ofrenses 
committed  by  a  driver  who  is  using  a 
company  vehicle,  for  personal  reasons, 
while  offiduty? 

Guidance:  No.  The  disqualification 
provisions  of  §  391.15  do  not  apply  to  a 
driver  using  a  company  vehicle,  for 
personal  reasons,  while  off-duty.  For 
example,  an  owner-operator  using  his 
own  vehicle  in  an  off-duty  status,  or  a 
driver  using  a  company  truck,  or  tractor 
for  transportation  to  a  motel,  restaurant 
or  home,  would  be  outside  the  scope  of 
this  section  if  he  rettirns  to  the  same 


terminal  from  which  he  went  off-duty 
(see  $  383.51  for  additional 
information). 

Question  6:  If  a  driver  has  his/her 
privileges  to  drive  a  pleasure  vehicle 
revoked  or  suspended  by  State 
authorities,  but  his/her  privileges  to 
operate  a  CMV  are  left  in  tact,  would  the 
driver  be  disqualified  imder  the  terms 
set  forth  in  §391.15? 

Guidance:  No.  The  driver  would  not 
be  disqualified  frnm  operating  a  CMV. 

Question  7:  If  a  driver  is  convicted  of 
one  of  the  specified  offenses  in 
§  391.15(c).  but  is  allowed  to  retain  his 
driver’s  license,  is  he/she  still 
disqualified? 

Guidance:  Yes.  A  driver  who  is 
convicted  of  one  of  the  specified 
offenses  in  §  391.15(c),  or  has  forfeited 
bond  in  collateral  on  account  of  one  of 
these  offenses,  and  who  is  allowed  to 
retain  his/her  driver’s  license,  is  still 
disqualified.  The  loss  of  a  driver’s 
license  and  convictions  of  certain 
offenses  in  §  391.15(c)  are  entirely 
separate  groimds  for  ffisqualification. 

Question  8:  If  a  driver  has  his/her 
license  suspended  for  driving  while 
under  the  influence  of  alcoh^,  and  two 
months  later,  as  a  result  of  this  same 
incident,  the  driver  is  convicted  of  a 
DWI,  must  the  periods  of 
disqualification  be  combined  since 
these  are  both  disquahfying  offenses? 

Guidance:  No.  Disqualification  during 
the  suspension  of  an  operating  license 
continues  until  the  license  is  restored  by 
the  jurisdiction  that  suspended  it. 
Disqualification  for  conviction  of  DWI  is 
for  a  fixed  term.  The  fact  that  the  driver 
was  already  disquaUfied  for  driving 
imder  the  influence  of  alcohol  because 
of  the  suspension  action  may  mean  that 
the  total  time  under  disqualification  for 
the  DWI  conviction  may  exceed  the 
stated  term. 

Question  9:  If  a  driver  commits  a 
felony  while  operating  a  CMV  not  in  the 
employ  of  a  motor  carrier,  is  it  a 
disqualifying  offense? 

Guidance:  No.  There  are  2  conditions 
required  to  be  present  for  a  felony 
conviction  to  be  a  disqualifying  offense; 
(1)  the  offense  was  committed  during 
on-duty  time;  and,  (2)  the  driver  was 
employed  by  a  motor  carrier  or  was 
engag^  in  activities  that  were  in 
furtherance  of  a  commercial  enterprise. 

Section  391.21  Application  for 
Employment 

Question  ] ;  If  a  driver  submits  an 
application  for  employment  and  has 
someone  else  type,  write  or  print  the 
answers  to  the  questions  for  him  and  he 
signs  the  application,  does  this 
constitute  a  valid  application? 
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Guidance:  Yes.  The  applicant,  by 
signing  the  application,  certifies  that  all 
entries  on  it  and  information  therein  are 
true  and  complete  to  the  best  of  the 
applicant’s  knowledge. 

Question  2:  Is  there  a  prescribed  or 
specified  form  that  must  be  used  when 
a  driver  applies  for  employment,  or  can 
a  carrier  d^lop  it’s  own  application? 

Guidance:  There  is  no  specified  form 
to  be  used  in  an  application  for 
employment.  Carriers  may  develop  their 
own  fcnms.  whidi  may  be  tailored  to 
their  specific  needs,  llie  application 
form  must,  at  the  minimum,  contain  the 
information  specified  in  §  391.21(b). 

Section  39U3  Investigation  and 
Inquiries 

Question  I:  When  a  motor  carrier 
receives  a  request  for  driver  information 
from  another  motor  carrier  about  a 
former  or  crirrent  driver,  is  it  required 
to  supply  the  requested  information? 

Guidance:  No. 

Section  391 Annual  Review  of 
Driving  Record 

Question  l:To  what  extent  must  a 
motor  carrier  review  a  driver’s  overall 
driving  record  to  comply  with  the 
requirements  of  §  391.25? 

Guidance:  The  motor  carrier  must 
consider  as  much  information  about  the 
driver's  experience  as  is  reasonably 
available.  This  would  include  all  Imown 
violations,  whether  or  not  they  are  part 
of  an  official  record  maintain^  by  a 
State,  as  well  as  any  other  information 
that  would  indicate  the  driver  has 
exercised  a  lack  of  due  regard  for  the 
safety  of  the  public.  Violations  of  traffic 
and  criminal  laws,  as  well  as  the 
driver’s  involvement  in  motor  vehicle 
accidents,  ere  such  indications  and 
must  be  omsidered.  A  violation  of  size 
and  weight  laws  should  also  be 
consider^. 

Question  2:  Is  a  driver  service  or 
leasing  company  that  is  not  a  motor 
carrier  permitted  to  perform  annual 
reviews  of  driving  records  ($  391.25)  on 
the  drivers  it  furnishes  to  motor 
carriers? 

Guidance:  The  driver  service  or 
leasing  company  may  perform  annual 
reviews  if  designated  by  a  motor  carrier 
to  do  so. 

Section  391 .27  Record  of  Violations 

Question  1:  Are  notifications  to  a 
motor  carrier  by  a  driver  convicted  of  a 
driver  violetirm  as  required  by  §  383.31 
to  be  maintained  in  the  driver’s 
qualification  file  as  part  of  the 
supporting  documentation  or 
certifications  noted  in  the  requirements 
listed  in  §  391.27(d)? 


Guidance;  Section  391.27(d)  does  not 
require  documentation  in  the 

a  unification  file.  Hovrever.  §  391.51 
oes  require  that  such  notificatimu  be 
maintained  in  the  qualification  file. 

Question  2:  Must  violations  of  size 
and  weight  laws  be  reported  on  the 
annual  record  of  violations  the  driver 
furnishes  to  the  carrier  every  12 
mcmths? 

Guidance:  Yes.Violations  of  size  and 
weight  laws  are  considered  motor 
vehicle  traffic  laws  and  must  be 
reported  to  the  carrier. 

Section  391.31  Road  Test 

Question  1:  Are  employers  still 
required  to  administer  road  tests  since 
all  States  have  implemented  CDL  skills 
testing? 

Guidance:  Section  391.33(a)(1)  allows 
an  employer  to  accept,  in  lieu  of  the 
road  test,  a  CDL  Howevw.  if  the 
employer  intends  to  assign  to  the  driver 
a  vehicle  necessitating  the  doubles/ 
triples  or  tank  vehicle  endorsement,  the 
employer  still  needs  to  administer  the 
road  test  under  §  391.31  in  that  type  of 
vehicle. 

Question  2:  How  does  a  student 
enrolled  in  a  driver  training  school 
comply  %rith  the  requirement  to  pass  a 
road  test? 

Guidance:  The  road  test  is 
administered  only  after  the  student  has 
demonstrated  a  sufficient  degree  of 
proficiency  on  a  range  or  offiroad 
course.  A  student  who  passes  the  road 
test  and  is  qualified  to  operate  in 
interstate  commerce  could  cross  a  State 
line  in  the  process  of  receiving  training. 

Question  3:  May  a  carrier  use  a 
bla^et  certification  of  road  test  for 
specific  vehicles  (driver’s  names,  etc., 
left  out)? 

Guidance:  No. 

Question  4:  May  a  motor  carrier 
designate  another  person  or 
organization  to  administer  the  road  test? 

Guidance:  Yes.  A  motor  carrier  may 
designate  another  person  or 
organization  to  administer  the  road  test 
as  long  as  the  person  who  administers 
the  road  test  is  competent  to  evaluate 
and  determine  the  results  of  the  tests. 

Section  391.41  Physical  Qualifications 
for  Drivers 

Question  1:  Who  is  responsible  to 
insure  medical  certification 
requirements  are  met? 

Guidance:  Medical  certification 
determinations  are  the  responsibility  of 
the  medical  examiner.  The  motor  carrier 
has  the  responsibility  to  ensure  that  the 
medical  examiner  is  informed  of  the 
minimum  medical  requirements  and  the 
characteristics  of  the  work  to  be 
performed.  ’The  motor  carrier  is  also 


responsible  for  ensuring  only  medically 
qualified  drivers  are  operating  CMVs  in 
interstate  commerce. 

Question  2:  Do  the  physical 
qualification  requirements  of  the 
^CSRs  infringe  upon  a  person’s 
religious  beliefs  if  such  beliefs  prohibit 
being  examined  by  a  licensed  doctor  of 
medicine  or  ostei^thy? 

Guidance:  No.  'To  determine  whether 
a  governmental  regulation  infringes  on  a 
person’s  right  to  f^ly  practice  his 
religion,  the  interest  served  by  the 
regulation  must  be  balanced  against  the 
degree  to  which  a  person’s  ri^ts  are 
adversely  affected.  Biklen  v.  Board  of 
Education,  333  F.  Supp.  902  (N.D.N.Y. 
1971)  afTd  406  U.S.  951  (1972). 

If  there  is  an  important  obje^ve 
being  promoted  by  the  requirement  and 
the  restriction  on  religious  fieedom  is 
reasonably  adapted  to  achieving  that 
objective,  the  requirement  should  be 
upheld.  Burgin  v.  Henderson,  536  F.2d 
501  (2d.  Cir.  1976). 

Based  on  the  tests  developed  by  the 
courts  and  the  important  objective 
served,  the  regulation  meets 
Constitutional  standards.  It  does  not 
deny  a  driver  his  First  Amendment 
rights. 

Question  3:  What  medical/physical 
conditions  prohibit  a  driver  ^m  being 
qualified  to  operate  a  CMV  in  interstate 
commerce? 

Guidance:  Drivers  are  prohibited  from 
being  qualified  if  they  do  not  meet  the 
standa^  for  vision,  hearing,  diabetes, 
epilepsy,  or  loss  of  a  limb.  The 
exception  to  these  prohibitions  is  if  the 
individual  has  received  a  waiver  from 
the  FHWA. 

Question  4:  What  other  medical/ 
physical  conditions  prohibit  a  driver 
from  being  qualified  to  operate  a  CMV 
in  interstate  commerce? 

Guidance:  All  other  medical 
conditions  listed  in  §  391.41  render  a 
driver  unqualified  unless  a  medical 
examiner  makes  a  determination  that 
the  driver  is  capable  of  safely  operating 
a  CMV. 

Question  5:  Is  a  driver  who  is  taking 
prescription  methadone  qualified  to 
drive  a  CMV  in  interstate  commerce? 

Guidance:  Methadone  is  a  habit- 
forming  narcotic  which  can  produce 
drug  dependence  and  is  not  an 
allowable  drug  for  operators  of  CMVs. 

Section  391.43  Medical  Examination; 
Certificate  of  Physical  Examination 

Question  1:  May  a  motor  carrier 
accept  medical  examination  results 
conducted  under  other  Federal  or  State 
agencies  or  foreign  jurisdiction 
requirements? 

Guidance:  Yes.  as  long  as  the  driver 
is  medically  certified  in  accordance 
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with  the  procedures  in  part  391  subpart 
E. 

Question  2:  May  a  urine  sample 
collected  for  purposes  of  performing  a 
subpart  H  test  be  used  to  test  for 
dia^tes  as  part  of  a  driver’s  FHWA* 
reqiiired  physical  examination? 

Guidance:  In  general,  no.  However, 
the  Department  has  recognized  an 
exception  to  this  general  policy 
whereby,  after  60  milliliters  of  urine 
have  been  set  aside  for  subpart  H 
testing,  any  remaining  portion  of  the 
sample  may  be  used  for  other  non-drug 
testing,  but  only  if  such  other  noordnig 
testing  is  required  by  the  FHWA  (under 
part  361,  subpart  E)  such  as  testing  for 
glucose  and  protein  levels. 

Question  3:  Is  a  chest  X-ray  required 
under  the  minimum  medical 
requirements  of  the  FMCSRs? 

Guidance:  No,  but  a  medical  examiner 
may  take  an  x-ray  if  appropriate. 

Question  4:  §  391.43  of  the 

FMCSRs  require  that  physical 
examinations  of  applicants  for 
employment  be  conducted  by  medical 
examiners  employed  by  or  designated 
by  the  carrier? 

Guidance:  No. 

Question  5:  Does  a  medical  certificate 
displaying  a  facsimile  of  a  medical 
examiner’s  signature  meet  the 
“signature  of  examining  health  care 
professional’’  requirement? 

Guidance:  Yes. 

Section  391 .45  Persons  Who  Must  be 
Medically  Examined  and  Certified 

Question  1:  Is  it  intended  that  the 
words  “person”  and  “driver”  be  used 
interchangeably  in  $391.45? 

Guidance:  Yes. 

Question  2:  Do  the  FMCSRs  require 
applicants,  possessing  a  current  medical 
certificate,  to  undergo  a  new  physical 
examination  as  a  condition  of 
employment? 

Guidance:  No.  However,  if  a  motor 
carrier  accepts  such  a  currently  vahd 
certificate  l^m  a  driver  subject  to 
subpart  H.  the  driver  is  subject  to 
additional  controlled  substance  testing 
requirements  unless  otherwise  excepted 
in  subpart  H. 

Question  3:  Miist  a  driver  who  is 
returning  from  an  illness  or  injury 
imdergo  a  medical  examination  even  if 
his  current  medical  certificate  has  not 
expired? 

Guidance:  The  FMCSRs  do  not 
require  an  examination  in  this  case 
unless  the  injury  or  illness  has  impaired 
the  driver’s  ability  to  perform  his/her 
normal  duties.  However,  the  motor 
carrier  may  require  a  driver  returning 
firom  any  illness  or  injury  to  take  a 
physical  examination.  But,  in  either 
case,  the  motor  carrier  has  the  obligation 


to  determine  if  an  injury  or  illness 
renders  the  driver  medically 
unqualified. 

Section  391.47  Bescdution  of  Conflicts 
of  Medical  Evaluation 

Question  1:  Does  the  FHWA  issue 
formal  medical  decisions  as  to  the 
physical  qualifications  of  drivers  on  an 
individual  basis? 

Guidance:  No,  except  upon  request 
for  resolution  of  a  omflict  of  medical 
evaluations. 

Section  391 .5 1  Driver  Qualification 
Files 

Question  1:  When  a  motor  carrier 
pvu^ases  another  motor  carrier,  must 
the  drivers  of  the  acquired  motor  carrier 
be  requalified  by  the  purchasing  motor 
carrier? 

Guidance:  No. 

Question  2:  Is  a  driver  training  school 
required  to  keep  a  driver  qualification 
file  on  each  stx^ent? 

Guidance:  Yes,  but  only  when 
operating  in  interstate  commerce. 

Section  391.63  Intermittent,  Casual,  or 
Occasional  Drivers 

Question  1:  Is  a  person  employed  by 
a  non-motor  carrier  in  his  normd  duties 
considered  an  intermittent,  casual  or 
occasional  driver  when  employed  by  a 
motor  carrier  as  a  driver  on  a  part  time 
basis? 

Guidance:  No.  A  person  who  drives 
for  one  motor  carrier  (even  if  it  is  only 
one  day  per  month)  would  not  meet  ^e 
definition  of  an  intermittent,  casual  or 
occasional  driver  in  $  390.5  since  he/she 
is  employed  by  only  one  motor  carrier. 
The  motor  carrier  must  fully  qualify  the 
driver  and  maintain  a  qualification  file 
on  the  employee  as  a  regularly 
employed  driver. 

Section  391 .65  Drivers  Furnished  by 
Other  Motor  Carriers 

Question  1:  May  a  non-motor  carrier 
which  owns  a  CMV  prepare  the 
qualification  certificate  provided  for  in 
§391.65? 

Guidance:  No,  only  a  motor  carrier 
which  regularly  employs  a  driver  may 
issue  the  requi^  certification. 

Question  2:  May  the  certificate  of 
qualification  as  prescribed  by  $  391.65 

incorporated  into  anothw  carrier’s 
forms  such  as  a  lease  and/or  interchange 
agreement? 

Guidance:  Yes.  However,  the 
certificate  of  qualification  must  be 
signed  and  dated  by  an  officer  or 
authorized  employee  of  the  regularly 
employing  carrier. 

^estion  3:  Is  a  motor  carrier  required 
to  accept  a  certificate  from  the  driver’s 
regularly  employing  motor  carrier 


certifying  that  the  driver  is  qualified  per 
§391.65? 

Guidance:  No.  If  the  motor  carrier 
chooses  not  to  accept  the  cortificate 
issued  by  the  regularly  emplo]ring  motor 
carrier  finishing  the  driver,  ffie  motor 
carrier  must  thoi  assume  responsiNlity 
for  assuring  itself  that  the  driver  is  fully 
qualified  in  accordance  with  part  391. 

Question  4:  If  a  driver  fumiwed  by 
another  motor  carrier  is  in  the  second 
carrier’s  service  for  a  period  of  7 
consecutive  da3rs  or  mare,  may  the 
driver  still  foil  under  the  exempticm  in 
§391.65? 

Guidance:  No.The  driver  becomes  a 
regularly-employed  driver  of  the  second 
motor  carrier  and  the  exemption  in 
§  391.65  is  inapplicable. 

Part  391  Sulqpart  H  Controlled 
Substances  Testing  Requimnents 

Sections  Interpreted 

391.81  Piupose  and  Scope 
391.83  Applicability 
391.87  Notification  of  Test  Results  and 
Recordkeeping 

391 .89  Access  to  Individual  Test 
Results  or  Test  Findings 
391.93  Implementation  Schedule 
301.95  Dr^  Use  Prohibitlims 
391.97  Prescribed  Drugs 
391.103  Pre-Employment  Testing 
Requirements 

391.105  Biennial  (Periodic)  Testing 
Requirements 
391.109  Random  Testing 
Requirements 

391.113  Post-Acddent  Testing 
Requirements 
391.117  Disqualification 
391.121  EAP  Training  Program 
391.123  After-Care  Kfonitoring 

Special  Topics 

Section  391 .81  Purpose  and  Scope 

Question  1:  May  a  motor  carrier  test 
for  additional  dni^  that  are  not  part  of 
the  DOT  drug  rule? 

Guidance:  Section  391.81(c)  of  the 
FHWA  regulation  states  that  a  motor 
carrier  may  test  for  additional  drugs 
only  as  a  part  of  reasonable  cause  testing 
and  only  if  approved  by  the  FHWA 
Administrator  under  part  40.  This 
section  further  indicates  that  such 
approval  will  only  be  granted  for  a 
substance  for  which  the  Department  of 
Health  and  Human  Services  has 
established  an  approved  testing  protocol 
and  positive  thr^old. 

Section  391  M3  Appiicability 

Question  1:  Do  the  FHWA’s 
controlled  substances  testing  regulati<ms 
apply  to  motor  carrim  and  drivers  in 
Flierto  Rico  and  Guam? 

Guidance:  No. 
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Question  2:  Which  drivers  are  to  be 
included  in  a  drug  testing  program 
under  the  FHWA's  rule? 

Guidance:  Any  person  who  operates  a 
CMV,  as  defined  in  §  301.85,  in 
interstate  commerce  and  is  subject  to 
the  driver  qualification  requirements  of 
part  391  is  to  be  included  in  the 
program. 

(^estion  3:  Is  a  foreign  resident  driver 
operating  between  the  U.S.  and  a  foreign 
country  TOm  a  U.S.  terminal  for  a  U.S.- 
based  motor  carrier  subject  to  the 
FHWA  drug  testing  regulations? 

Guidance:  Yes.  The  driver  would  not 
be  protected  by  foreign  law  since  he  is 
operating  for  a  U.S.-  based  motor  carrier 
and  is  subject  to  subpart  H. 

Question  4:  Would  a  foreign  resident 
driver  operating  from  a  foreign  terminal 
of  a  U.S.-based  carrier  between  a  foreign 
country  and  the  U.S.  be  subject  to  the 
FHWA  drug  testis  regulations? 

Guidance:  No.  Tne  motor  carrier  that 
is  operating  frt)m  the  foreim  terminal 
would  have  to  comply  witn  the 
requirements  of  the  foreign  government. 
Therefore,  the  driver  wo^d  not  be 
required  to  comply  with  the  controlled 
substances  testing  requirements. 

Section  391 .87  Notification  of  Test 
Results  and  Recordkeeping 

Question  1:  Where  must  the  records 
required  by  §  391.87(f)  be  maintained? 

Guidance:  The  driver’s  qualification 
file  need  not  be  physically  one 
recordkeeping  mecUiun  such  as  a  file 
folder,  but  must  be  a  filing  system  that 
is  identifiable  to  a  specific  individual. 
Examples  would  include,  in  addition  to 
a  file  folder,  an  electronic  file  such  as 
a  record  on  a  database  program,  or  a 
filing  system  which  may  contain  several 
physicd  files  each  labeled  to  a  specific 
individual.  These  records  are  to  m 
maintained  at  the  carrier’s  principal 
place  of  business,  unless  they  have 
divided  records  authority.  Participation 
in  a  consortiiim  does  not  relieve  a  motor 
carrier  of  its  responsibility  to  comply 
with  these  recordkeeping  requirements. 

Question  2:  May  a  motor  carrier  as  a 
member  of  a  consortium  satisfy  the 
annual  summary  requirements  by  using 
the  aggregate  testing  information  of  the 
consortium? 

Guidance:  No.  A  motor  carrier’s 
annual  summaries  must  be  employer 
specific. 

Question  3:  May  a  motor  carrier,  as  a 
part  of  its  annual  summary,  include 
records  of  drug  tests  of  employees 
covered  by  other  U.S.  DOT  agencies? 

Guidance:  Yes. 

Question  4:  What  if  a  motor  carrier’s 
MRO  refuses  to  maintain  the  records 
required  by  §  391.87(e)  for  a  5-yoar 
period? 


Guidance:  *1110  motor  carrier  must 
instruct  the  MRO  to  maintain  the 
records  or  the  carrier  should  use  the 
services  of  another  MRO  who  will 
maintain  the  records. 

Question  5:  When  subsidiaries  of  a 
parent  company  join  together  as  a 
consortium  for  the  purpose  of  satisfying 
the  FHWA’s  random  d^  testing 
requirements,  is  it  permissible  for  each 
subsidiary  to  use  the  aggregate  testing 
totals  to  satisfy  the  annual  summary 
requirements  of  §  391.87(h)? 

Guidance:  No.  The  annual  summary 
must  be  specific  to  each  subsidiary. 

Question  6:  While  completing  the 
annual  summary  required  under 
§  391.87(h),  must  the  motor  carrier 
include  the  information  required  by 
§  391.87(h)  (6)  and  (7)  if  it  is  likely  that 
information  about  an  individual’s  test 
can  be  readily  inferred? 

Guidance:  No.  If  the  monthly 
statistical  siunmaries  received  frnm  the 
laboratory  or  consortium  include  data 
frx)m  which  the  existence  of  these 
elements  can  be  readily  inferred,  a 
motor  carrier  is  not  required  to  complete 
these  items. 

Section  391.89  Access  to  Individual 
Test  Results  or  Test  Findings 

Question  1:  A  driver  whose  test  is 
returned  positive  is  subsequently 
terminated  by  the  employer.  The  driver 
initiates  an  unemployment  or  workers 
compensation  proceeding.  May  an 
employer,  without  a  driver’s 
authorization,  disclose  information  to  a 
decision-maker  in  an  rmemployment  or 
workers  compensation  proceeding? 

Guidance:  An  employer  may  release 
information  concerning  a  driver’s  drug 
test  results  after  these  four  actions  have 
taken  place: 

1.  The  driver  initiates  a  claim  for 
benefits; 

2.  The  adjudicator  requests 
information  from  the  employer 
concerning  the  circumstances  imder 
which  the  driver’s  employment  was 
terminated; 

3.  The  employer  responds  to  the 
adjudicator  that  the  driver  is  medically 
unqualified  to  operate  a  CMV  in 
interstate  commerce  because  the  driver 
does  not  meet  the  medical  qualification 
standards  of  part  391,  suhpart  E;  and 

4.  The  adjudicator  requests  the 
employer  to  identify  which  Federal 
mescal  qualification  standard  in 
subpart  E  the  driver  does  not  meet. 

At  this  point,  the  employer  may 
release  the  information  that  the  (Uver 
tested  positive  for  controlled  substances 
during  a  test  which  was  conducted  in 
accordance  with  U.S.  DOT  procedures 
found  at  49  CFR  part  40. 


Section  391.93  Implementation 
Schedule 

Question  1:  If  a  motor  carrier 
commenced  operations  after  01/01/92, 
is  the  carrier  entitled  to  take  advantage 
of  the  12-month  phase-in  period  for 
random  testing  provided  in  §  391.93(e)? 
Guidance:  Yes. 

Question  2:  What  does  the  phrase 
"spread  reasonably  through  the  12- 
month  period’’  in  §  391.93(e)(1)  mean? 

Guidance:  The  FHWA  regulations  do 
not  set  the'number  of  selection  periods 
a  motor  carrier  miist  use  dxiring  the 
year.  The  agency  believes,  however,  that 
larger  motor  carriers  should  perform  the 
selection  at  least  four  times  a  year.  A 
small  motor  carrier  which  chooses  not 
to  belong  to  or  is  not  able  to  belong  to 
a  consortium  may  choose  to  randomly 
select  drivers  fewer  than  four  times  a 
year. 

Section  391 .95  Drug  Use  Prohibitions 

Question  1:  What  must  be  done  in 
order  to  allow  a  CMV  driver  who  has 
been  tested  and  confirmed  positive  for 
the  use  of  controlled  substances  to 
retiim  to  driving  in  interstate 
commerce? 

Guidance:  The  driver  would  have  to 
submit  to  another  controlled  substances 
test  with  a  negative  result  and  be 
medically  recertified  by  a  medical 
examiner.  (See  $  391.97,  Question 
Number  2  for  additional  guidance) 
Question  2:  When  a  driver  tests 
positive  for  controlled  substances,  may 
that  driver  be  assigned  to  non-driving 
duties? 

Guidance:  Yes.  A  driver  may  be 
assigned  non-driving  duties  until  such 
time  as  the  driver  may  successfully  pass 
another  controlled  substances  test. 

Question  3:  If  a  driver  refuses  to 
submit  to  a  controlled  substances  test, 
would  he/she  be  considered  medically 
\mqualified? 

Guidance:  Yes.  A  refusal  to  test  is 
considered  the  same  as  a  positive  test 
and  the  driver  is  considei^  medically 
unqualified. 

Section  391.97  Prescribed  Dru^ 

Question  1:  May  an  MRO  declare  a 
positive  drug  test  negative  without 
impugning  the  laboratory  or  the 
methods  of  collection  of  the  specimen? 

Guidance:  Yes.  The  MRO’s 
responsibility  is  to  find  possible 
alternative  medical  explanations  for  a 
positive  drug  test  resmt.  When  an  MRO 
contacts  a  driver  to  dismiss  a  confirmed 
positive  test  result,  the  MRO  is 
attempting  to  discover  whether  any 
medical  explanation  that  the  driver  may 
provide  could  explain  why  a  positive 
test  Was  obtained.  An  MRO’s  decision  to 
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change  a  iaboTatary<confinned  positive 
test  result  to  an  MRO-verified  negative 
test  result  does  not  impugn  the 
laborato^  or  the  colle^on  methods. 

Question  2:  If  a  drivOT  tests  positive, 
is  the  driver  required  to  be  m^ically 
recertified? 

Guidance:  Yes.  The  medical  examiner 
must  examine  the  driver  again  because 
of  the  prior  use  of  drugs  and  certify  that 
the  driver  is  medically  qualified  to 
drive.  The  complete  examination  need 
not  always  be  given.  The  extent  to 
which  the  driver  must  be  physically 
reexamined  mrist  be  determined  by  the 
medical  examiner. 

Section  391.103  Pre-Employment 
Testing  Requirements 

Question  1:  Must  a  motor  carrier  wait 
for  the  results  from  a  pre-employment 
drug  test  prior  to  using  a  driver  in 
interstate  commerce? 

Guidance:  A  driver  who  is  required  to 
submit  to  a  pre-employment  controlled 
substance  test  may  not  drive  until  the 
subpart  H  drug  test  negative  results  are 
received  by  the  motor  carrier  using  the 
driver. 

Question  2:  Must  all  drivers  who  do 
not  work  for  an  extended  period  of  time 
(such  as  layoffs  over  the  winter  months) 
be  pre-employment  drug  tested  each 
season  when  they  return  to  work? 

Guidance:  If  the  driver  is  considered 
to  be  an  employee  of  the  company 
during  the  extended  (layoff)  perio^,  a 
pre-employment  test  would  not  be 
required  so  long  as  the  drivOT  has  been 
included  in  the  company’s  random 
testing  program  dtiring  the  layoff  period. 
However,  if  the  driver  was  not 
considered  to  be  an  employee  of  the 
company  at  any  point  during  the  layoff 
period,  or  was  not  covered  a 
program,  or  was  uncovered  for  more 
than  30  days,  then  a  pre-employment 
test  would  be  requir^. 

I  Section  391.105  Biennial  (Periodic) 
Testing  Requirements 

Question  1:  When  may  biennial 
(periodic)  testing  be  discontinued? 

'  Guidance:  A  motor  carrier  may 

discontinue  biennial  (periodic)  testing 
of  a  specific  driver  when  that  specific 
I  driver  has  had  at  least  one  prior 

biennial,  pre-employment  or  random 
t  test  and  the  motor  carrier  is  testing  at 
I  the  SO  percent  or  higher  rate  under  its 
random  program.  A  motor  carrier  that  is 
phasing  in  random  testing  during  the 
first  12  months  cannot  discontinue 
periodic  testing  untii  sqch  time  as 
testing  is  conducted  at  the  50  percent 
annualized  rate. 

Question  2:  Must  a  drug  test  which 
wiU  become  a  part  of  the  periodic 
physical  examination  be  administered 


bv  the  company  or  may  the  driver 
choose  a  m^i^  practitioner  himself? 

Guidance:  The  rule  cleariy  places  the 
responsibility  for  otunplianoe  with  the 
rule  on  the  mdtar  carrier.  If  the  motor 
carrier  decides  to  have  the  teat 
performed  by  another  entity,  FHWA 
vrill  continue  to  lo(A  to  the  motor 
carrier  to  ensure  that  any  testing 
performed  complies  with  the  nue. 

Question  3:  What  is  the  relationship 
between  a  medical  examiiution  and  a 
periodic  drug  test? 

Guidance:  Subpart  H  testing  for 
controlled  substances  may  be  perfcmned 
as  an  integral  part  of  the  medi^ 
examination;  os  a  separate  collection 
activity  during  the  visit  to  the  medical 
examiner’s  office:  or  as  a  totally  separate 
activity  from  the  medical  examination. 

If  subpart  H  testing  is  performed  as  a 
part  of  the  medical  examination,  the 
medical  examin«r  should  receive  the 
results  of  the  test  from  the  MRO  or  the 
motor  carrier.  (A  release  from  the  persrni 
being  tested  will  be  needed  in  orda  to 
obtain  the  results.)  If  the  results  ore 
negative  and  the  driver  is  otherwise 
physically  qualified,  the  medical 
examiner  should  sign  the  medical 
examiner’s  certificate. 

If.  however,  the  medical  examiner 
does  not  receive  the  subpart  H  test 
results  or  if  the  testing  is  performed  as 
a  separate  activity  from  the  medical 
examination  (either  the  specimen  is 
collected  during  the  same  visit  or  as  a 
totally  separate  activity),  the  medical 
examiner  should  perfr^  the  medical 
examinadon  as  has  been  done  in  the 
past  and  sign  the  certificate  if  the  driver 
is  physically  qualified  in  accordance 
with  §  301.41.  In  such  cases,  the 
medical  examiner  should  line  out  the 
reference  to  subpart  H  on  the  medical 
examiner’s  certificate  and  initial  the  line 
out.  *1110  motor  carrier  is  responsible  to 
ensiuu  that  controlled  substances  tests 
are  performed  when  and  as  required  and 
are  documented  in  the  drivers’ 
qualification  files.  Furthwmore,  a  motor 
carrier  may  not  use  a  driver  until  the 
motor  carrier  has  received  negative 
results  of  a  controlled  substances  test  for 
pre-employment  or  periodic  testing  if 
the  driver’s  current  medical  examiner’s 
certificate  has  expired. 

If  a  periodic  test  fm  controlled 
substances  is  performed  separately  from 
the  medical  examination,  the  test 
should  be  performed  before  the 
expiration  of  the  driver’s  medical 
ce^ficate,  but  no  more  than  60  days 
prior  to  such  expiration,  to  ensure  that 
the  subpart  H  test  results  are  received 
before  the  expiraticm  of  the  certificate. 

Question  4:  Does  subpart  H  require  a 
CMV  driver  be  issued  and  carry  a 
medical  examiner’s  certificate  vdiich 


states  the  outcome  of  a  contrcdled 
substances  test  perfcmned  in  acocadaiice 
with  subpart  H  and  part  40? 

Guidance:  No.  ’The  only  coftificata 
that  is  required  to  be  in  the  driver’s 
possession  while  operating  a  CMV  is  the 
medical  examiner’s  certificate  twpiired 
in  §  391.41(a)  and,  if  applicable,  a 
waiver  of  certain  physical  defet^  issued 
under  $  391.49. 

Section  391.109  Random  Testing 
Requirements 

Question  1:  Once  an  employee  is 
randomly  tested  during  a  calmidar  year, 
is  his/her  name  removed  from  the  pool 
of  names  fcv  the  calendar  year? 

Guidance:  No,  the  names  of  those 
tested  earlier  in  the  year  must  be 
returned  to  the  pool  fin*  each  new 
selection.  Each  driver  must  be  sul^ect  to 
an  equal  chance  of  being  selected  during 
each  selection  process. 

Question  2:  l^y  a  motor  carriw  or 
consortium  inclu^  intrastate  drivers 
and  other  non-covmed  employees  into 
one  random  pool? 

Guidance:  Yes,  as  long  as  the  motor 
carrier  or  consortium  can  docvunent  that 
it  is  meeting  or  exceeding  the  50  percent 
testing  rate  of  U.S.  DOT-coveted 
positimis. 

Question  3:  Is  it  permissible  to  make 
random  selections  by  terminals? 

Guidance:  It  would  be  permissible  to 
use  a  random  selection  method  that  is 
based  on  geographic  locations  or 
terminals.  If  random  selection  is  done 
based  on  location,  a  two-stage  selection 
process  must  be  utilized.  The  first 
selecticm  would  be  the  locatitm  and  the 
second  selection  would  be  of  employees 
at  that  location. 

Question  4:  When  a  drivw  works  few 
two  or  more  different  companies  in 
whose  random  pool  must  the  drivw  be 
included? 

Guidance:  The  driver  must  be  in  the 
pool  of  each  motm  carrier  tor  which  the 
driver  works. 

Question  5:  After  what  period  of  time 
may  a  motor  carrier  remove  a  casual 
driver  from  a  random  pool? 

Guidance:  A  motw  carrier  may 
remove  a  casual  driver,  who  is  not  used 
by  the  carrier,  from  its  random  pool 
when  it  no  Icmger  expects  the  (frivw  to 
be  used.  The  time  period  should  be  no 
longer  than  one  year. 

(^estion  6:  If  an  employee  is  off  work 
due  to  a  letter  of  layoff  or  a  long-term 
illness  or  injury,  should  that 
individual’s  name  be  removed  from  the 
random  pool? 

Guidance:  No.  When  the  individual  is 
randomly  selected  for  drug  testing,  the 
driver’s  name  may  be  skipped  and 
another  driver  would  be  tested.  *rhe 
driver’s  name  would  remain  in  the 
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selection  pool  for  each  period  the  driver 
is  employ^  by  the  motor  carrier.  The 
driver’s  test  liiould  not  be  deferred  until 
the  driver  returns  to  duty. 

Question  7:  When  a  driver  is  off 
because  of  long-term  illness,  injury  or 
layoff,  how  wiU  a  motor  carrier 
document  its  random  testing  program  to 
indicate  the  driver  was  included  in  the 
random  pool? 

Guidance:  A  notation  that  the  driver 
was  in  the  random  pool  and  that  the 
driver  was  ill.  injure  or  laid  off  would 
suffice. 

Question  8:  If  an  employee  is  on 
vacation  when  randomly  selected  may 
the  collection  of  the  driver’s  urine  be 
deferred  until  he  returns  to  work? 

Guidance:  Yes.  The  test  should  be 
deferred.  A  motor  carrier  may  collect 
luine  specimens  at  any  time  during  a 
selection  period.  The  motor  carrier  has 
from  the  time  of  selection  of  the  driver’s 
name  until  the  next  selection  period  to 
require  a  driver  to  submit  a  urine 
specimen.  In  many  cases,  a  driver  may 
return  from  vacation  prior  to  the  next 
selection  and  would  be  required  to  be 
tested. 

Question  9:  An  employee  takes  five 
consecutive  weeks  of  vacation.  The 
motor  carrier  selects  drivers’  names  12 
times  each  year.  Is  the  driver  considered 
to  be  not  employed  by  the  carrier  for 
more  than  tl^y  days? 

Guidance:  No.  The  driver  does  not 
leave  the  motor  carrier’s  employ  when 
on  vacation.  A  selected  driver’s  name 
may  be  skipped.  Another  driver  would 
be  selected  and  the  vacationing  driver’s 
name  would  be  placed  in  the  pool  for 
the  next  selection  period. 

Question  10:  Is  it  necessary  for  an 
individual  (owner-operator)  to  belong  to 
a  consortium? 

Guidance:  Owner-operators  are 
reouired  to  belong  to  a  consortium. 

Question  ll:  If  a  motor  carrier  joins  a 
consortium,  and  the  consortium  is 
randomly  testing  at  the  50  percent  rate, 
will  this  rate  meet  the  requirement  of 
the  controlled  substances  testing  for  the 
motor  carrier  even  though  50  percent  of, 
the  motor  carriers  drivers  were  not 
randomly  tested? 

Guidance:  Yes. 

Question  12:  What  evidence  should  a 
motor  carrier  maintain  to  document  that 
a  participating  consortium  is  testing 
Becoming  to  me  rules? 

Guidance:  Motor  carriers  are 
responsible  for  documenting 
compliance  with  subpart  H,  including 
that  the  random  testing  program  in 
which  their  drivers  participate  is  testing 
at  the  50  percent  rate.  Members  should 
obtain  a  complete  and  comprehensive 
description  of  the  procedures  to  be  used 
by  the  consortium.  With  respect  to 


random  testing,  this  description  would 
include:  the  random  testing  pool,  the 
method  of  selection  and  notification  of 
drivns,  the  method  of  collection  (at 
terminal  sites,  clinics,  “on  the  road”, 
etc.),  methods  of  reporting  the  results  of 
the  tests  on  an  individualbasis  as  well 
as  svunmary  reports  to  the  members.  A 
key  issue  is  the  determination  and 
documentation  that  the  consortium  is 
testing  at  the  prescribed  rate. 

Question  13:  Is  it  permissible  to 
combine  the  drivers  from  the 
subsidiaries  of  a  parent  company  into 
one  pool,  with  the  parent  company 
acting  as  a  consortiiim? 

Guidance:  Yes,  if  this  newly  created 
consortium  is  testing  at  the  random  rata 
of  50  percent. 

Question  14:  When  must  a  motor 
carrier  notify  a  driver  who  has  been 
selected  for  random  testing,  and  when 
must  the  driver  submit  the  specimen? 

Guidance:  A  driver  does  not  have  to 
be  notified  immediately  after  being 
selected.  A  motor  carrier  may  notify  and 
test  the  selected  driver  any  time  before 
the  next  selection  is  made.  However,  the 
feet  that  a  driver  has  been  selected  shall 
remain  confidential  until  notification. 

Motor  carriers  must  ensure  a  selected 
driver,  once  notified,  proceeds  ’ 

imme^ately  to  a  collection  site. 
Immediately,  in  this  context,  means  that 
all  the  driver’s  actions,  after 
notification,  lead  to  the  expeditious 
submission  of  the  specimen.  'This 
ensures  that  a  driver  selected  for  testing 
will  not  have  an  opportunity  to  do 
anything  which  may  affect  tiie  outcome 
of  the  test.  Any  activity  (e.g.,  loading, 
unloading,  accepting  a  new  dispatch, 
making  a  delivery,  completing  required 
paperwork,  performing  vehicle 
inspections,  etc.)  whi(^  does  not 
directly  lead  to  submitting  a  specimen 
should  be  deferred  by  the  driver  imtil 
the  specimen  is  collected.  There  may  be 
a  few  activities  which  must  be 
completed  by  the  driver  prior  to 
submitting  a  specimen.  Motor  carriers 
should  clearly  indicate,  in  their  random 
testing  procedures,  what  these  activities 
are  so  that  there  will  be  no 
misunderstandings  among  their  drivers. 

Motor  carriers  loosing  to  notify  their 
drivers  while  they  are  “on  the  road” 
should  establish  procedures  which  will 
allow  drivers  to  report  to  a  nearby 
collection  fedlity  Mfore  continuing 
their  current  trip.  This  may  require  a 
driver  to  detour  from  a  planned  route. 
Notifying  drivers  at  terminals  and  while 
they  are  in  heavily  populated  areas 
should  minimize  any  negative  effect  the 
expedited  compliance  may  have  on  a 
motor  carrier’s  operation. 

Question  15:  How  should  a  motor 
carrier  compute  the  number  of  random 


tests  to  be  given  to  ensure  that  the  50 
percent  testing  rate  is  achieved  given 
the  fluctuations  in  driver  populations 
and  in  the  high  turnover  rate  of  drivers? 

Guidance:  A  motor  carrier  should  take 
into  account  fluctuations  by  estimating 
the  number  of  random  tests  needed  to 
be  performed  over  the  course  of  the 
year.  If  the  carrier’s  driver  workforce  is 
expected  to  be  relatively  constant  (i.e., 
the  total  number  of  driver  positions  are 
approximately  the  same)  then  the 
number  of  tests  to  be  performed  in  any 
given  year  could  be  determined  by 
multiplying  the  average  number  of 
driver  positions  by  the  testing  rate. 

If  there  are  large  fluctuations  in  the 
number  of  driver  positions  throughout 
the  year  without  any  clear  indication  of 
the  average  number  of  driver  positions, 
the  motor  carrier  should  make  a 
reasonable  estimate  of  the  number  of 
positions.  After  making  the  estimate,  the 
motor  carrier  should  then  be  able  to 
determine  the  number  of  tests 


Section  391 ,113  Post-Accident  Testing 
Bequirements 

Question  1;  If  a  driver  receives  a 
citation  for  a  moving  violation  by  mail, 
more  than  32  hours  after  a  recordable 
accident  as  defined  in  §  390.15,  is  this 
cause  for  a  post-accident  drug  test? 

Guidance:  No.  A  post-accident 
controlled  substances  test  should  not  be 
initiated  after  the  32nd  hour  following 
a  recordable  accident. 

Question  2:  May  a  driver  subject  to 
post-accident  drug  testing  continue  to 
drive  pmiding  receipt  of  the  results  of 
the  dnig  test? 

Guidance:  A  driver  could  continue  to 
drive,  if  there  is  no  reasonable  cause  to 
believe  that  the  driver  used  drugs  in 
violation  of  the  FHWA’s  regulations, 
and  there  is  no  other  reason  to  believe 
that  the  driver  is  not  qualified  or  has 
been  disqualified  from  driving. 

Section  391.1 1 7  Disqualification 

Question  1;  Is  a  driver  who  tests 
positive  for  controlled  substances 
disqualified  vmder  §  391.117? 

Guidance:  In  addition  to  being 
medically  unqualified,  a  driver  who 
tests  positive  or  refuses  to  be  tested  after 
a  fatal  accident  will  be  disqualified  by 
issuance  of  a  letter  of  disqualification 
for  a  period  of  one  year. 


Question  1:  Does  §  391.121  require 
motor  carriers  to  provide  recurrent 
education  and  training  to  drivers  or 
supervisory  personnel? 

Guidance:  No.  Section  391.121 
provides  that  EAP  training  for  all 


necessary. 


Section  391.121  EAP  Training 
Program 
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drivers  and  supervisory  personnel  must 
consist  of  at  least  60  minutes.  Such 
training  is  to  be  provided  to  drivers  or 
supervisors  used  for  the  first  time  by  the 
motor  carrier. 

Question  2:  How  does  a  motor  carrier 
document  that  an  employee  has 
completed  an  EAP? 

Guidance:  The  company  should  keep 
in  the  employee’s  file  documentation 
that  at  least  60  minutes  of  drug 
information  and  training  were  provided 
to  the  employee. 

Question  3:  May  a  motor  carrier 
accept  proof  of  EAP  training  for  a  driver 
from  another  motor  carrier? 

Guidance:  Yes.  This  information 
shoiild  be  transmitted  from  the 
company  that  administered  the  training 
dire^y  to  the  company  needing 
documentation  of  that  program. 

Question  4:  How  soon  after  being 
hired  does  the  driver  have  to  complete 
EAP? 

Guidance:  The  FMCSRs  are  silent  on 
this  issue.  However,  it  is  recommended 
that  a  newly  hired  driver  imdergo  the 
mandatory  60  minutes  of  drug 
education  and  training  before  beginning 
work  for  a  company. 

Section  391.123  After-Care  Monitoring 

Question  1:  Is  a  driver  who  tested 
positive  for  drug  use  required  to 
participate  in  an  after-care  monitoring 
program? 

Guidance:  Subpart  H  does  not  require 
an  after-care  monitoring  program. 
However,  motor  carriers  providing 
employees  with  after-care  monitoring 
programs  are  required  to  have  drivers 
continue  in  the  after-care  monitoring 
program. 

C^estion  2:  If  a  driver  tests  positive 
and  is  retained  as  an  employee,  but  not 
as  a  CMV  operator,  does  §  391.123  still 
apply  to  that  employee? 

Guidance:  No.  The  FMCSRs  are  only 
applicable  to  drivers  of  CMVs  in 
interstate  commerce. 

Question  3:  If  a  driver  who  tested 
positive,  but  was  no  longer  subject  to 
§  391.123  due  to  non-driving  duties, 
decides  to  bid  on  a  CMV  driver  position, 
IS  this  driver  subject  to  §  391.123,  based 
on  the  prior  positive  drug  test? 

Guidance:  Yes. 

Special  Topics— Controlled  Substances 
Testing 

Question  1:  May  a  motor  carrier  use 
more  than  one  MRO? 

Guidance:  Yes. 

Question  2:  Who  is  responsible  for  the 
cost  of  controlled  substances  tests,  the 
driver,  the  owner-operator  or  the  motor 
carrier? 

Guidance:  The  FHWA  leaves  these 
decisions  to  be  made  between  the 


drivers,  owner-operators  and  the  motor 
carriers. 

Question  3:  A  medical  examiner 
conducts  a  medical  examination  of  a 
driver  and  also  acts  as  MRO  for  the 
driver’s  pre-employment  drug  test. 
Though  the  driver  is  otherwise 
physically  qualified,  the  medical 
examiner  declines  to  issue  a  medical 
examiner’s  certificate  because  the  driver 
tested  positive  for  controlled 
substances.  What  should  the  medical 
examiner  do  when  the  same  driver, 
under  the  aegis  of  a  different  motor 
carrier,  returns  a  short  period  later,  is 
otherwise  physically  qualified,  and  tests 
negative  for  controlled  substances? 

What,  if  anything,  may  the  medical 
examiner  reveal  to  the  second  motor 
carrier  if  he/she  declines  to  issue  a 
certificate  to  the  driver? 

Guidance:  The  driver  may  be 
physically  imqualified  under 
§  391.41(b)(12)  if  the  medical  examiner 
determines,  based  on  evidence  other 
than  the  drug  test,  including  knowledge 
of  the  prior  positive  test  result,  that  the 
driver  continues  to  use  prohibited 
drugs.  If  the  medical  examiner  so 
determines,  a  medical  examiner’s 
certificate  may  not  be  issued.  If  the 
medical  examiner  determines  that  the 
driver  does  not  use  prohibited  dnigs,  a 
medical  examiner’s  certificate  may  be 
issued. 

The  FHWA  does  not  regulate 
communications  between  a  medical 
examiner  and  motor  carrier,  other  than 
requiring  notification  by  the  MRO  to  the 
carrier  of  drug  test  results  under  subpart 
H  (see  §  391.87(a)).  Though  medical 
examiners  must  retain  the  physical 
examination  form,  motor  carriers  are  not 
required  to  do  so.  Many  motor  carriers 
choose,  however,  to  contract  with 
medical  examiners  to  provide  copies  of 
the  "long  form’’  to  the  carriers,  flie 
FMCSRs  leave  it  solely  a  matter  between 
the  medical  examiner  and  the  motor 
carrier  whether  the  medical  examiner 
merely  declines  to  issue  a  medical 
examiner’s  certificate  or  also  makes 
available  to  the  carrier  the  long  form, 
which  may  include  notes  on  d^  use. 

Part  392 — Driving  of  Motor  Vehicles 

Sections  Interpreted 

392.3  Ill  or  Fatigued  Operator 

392.5  Intoxicating  Beverage 

392.6  Schedules  to  Conform  With 

Speed  Limits 

392.7  Equipment,  Inspection  and  Use 
392.9  S^e  Loading 

392.14  Hazardous  Conditions;  Extreme 

Caution 

392.16  Use  of  Seat  Belts 
392.42  Notification  of  License 

Revocation 


392.60  Unauthorized  Persons  Not  To 

be  Transported 

392.62  Bus  Driver:  Distraction 
Section  392.3  III  or  Fatigued  Operator 

Question  1:  What  protection  is 
afforded  a  driver  for  refusing  to  violate 
the  FMCSRs? 

Guidance:  Section  405  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(49  U.S.C  App.  Section  2305)  states,  in 
part,  that  no  person  shall  dist^arge, 
discipline,  or  in  any  manner 
discriminate  against  an  employee  with 
respect  to  the  employee’s  compensation, 
terms,  conditions,  or  privileges  of 
employment  for  refusing  to  operate  a 
vehicle  when  such  operation  constitutes 
a  violation  of  anv  Federal  rule, 
regulation,  standard,  or  order  applicable 
to  CMV  safety.  In  such  a  case,  a  wver 
may  submit  a  signed  complaint  to  the 
Occupational  S^ty  and  Health 
AdmMstration. 

Section  392.5  Intoxicating  Beverage 

Question  1:  Do  possession  and  use  of 
alcoholic  beverages  in  the  passenger 
area  of  a  motorcoach  constitute 
“possession"  of  such  beverages  under 
§  392.5(a)(3)? 

Guidance:  No. 

Question  2:  Can  a  motor  carrier, 
which  finds  a  driver  with  a  detectable 
presence  of  alcohol,  place  him/her  out 
of  service  in  accordance  with  $  392.5? 

Guidance:  No.  The  term  "out  of 
service"  in  the  context  of  $  392.5  refers 
to  an  act  by  a  State  or  Federal  official. 
However,  the  motor  carrier  must 
prevent  the  driver  from  being  on  duty  or 
from  operating  or  being  in  physical 
control  of  a  for  at  least  as  long  as 
is  necessary  to  prevent  a  violatiim  of 
§392.5. 

Question  3:  Does  the  prohibition 
against  carrying  alcoholic  beverages  in 
§  392.5  apply  to  a  driver  who  is  using 
a  company  vehicle,  for  personal  reasons, 
while  off-duty? 

Guidance:  No.  For  example,  an 
owner-operator  tising  his  own  vehicle  in 
an  off-duty  status,  or  a  driver  using  a 
company  truck,  or  tractor  for 
transportation  to  a  motel,  restaurant  or 
home,  would  normally  be  outside  the 
scope  of  this  section. 

Section  392.6  Schedules  to  Conform 
With  Speed  Limits 

Question  1:  How  many  miles  may  a 
driver  record  on  his/her  daily  recora  of 
duty  status  and  still  be  presumed  to  be 
in  comnliance  with  the  speed  limits? 

Guidance:  Drivers  are  required  to 
conform  to  the  posted  speed  limits 
prescribed  by  the  jurisdictions  in  or 
through  which  the  vehicle  is  being 
operated.  Where  the  total  trip  is  on 
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with  a  speed  limit  of  65  mph, 
trips  of  550-600  miles  ocxnpleled  in  10 
hours  are  considered  ouestionable  and 
the  motor  carrier  may  be  asked  to 
document  that  such  trips  can  be  made. 
Trips  of 600  miles  or  more  vrill  be 
assumed  to  be  incap^le  of  being 
completed  without  violations  of  the 

(i^iomaented.  In  areas  vdieie  the  55  mph 
speed  limit  is  in  efEact,  trips  of  450-500 
miles  we  open  to  question,  and  runs  of 
500  miles  or  more  are  conridered 
incapable  of  being  made  in  compliance 
with  dm  speed  lii^t  and  hours  of 
service  limitation. 

Section  392 J  Equipment,  Inspection 
and  Use 

Question  1:  Must  a  driver  prepare  a 
written  report  of  a  pre^p  inspection 
performed  under  $  392.7? 

Guidance:  No. 

Question  2:  Must  both  drivers  of  a 
team  operation  comply  with  the 
provisions  of  §  392.7  Imfoire  driving? 

Guidance:  Section  392.7  of  the 
FMCSRs  states  that  a  driver  must  be 
satisfied  that  the  vehicle  b  in  good 
working  order  before  operating  the 
vehicle.  If  a  driver  is  satisfied  with  a  co- 
driver’s  inspection,  or  a  safety  larm 
inspection,  then  the  requirmnent  of  this 
se(^on  will  have  been  met 

Section  392.9  Safe  Loading 

Question  I:  b  a  vdiicle’s  cargo 
compartment  considered  sealed 
according  to  the  terms  of  §  392.9(b)(4) 
vdien  it  b  seemed  with  a  padlock,  to 
which  the  driver  holds  a  1^? 

Guidance:  No.  The  drivm  has  reedy 
access  to  the  carrc  compartmMit  by 
using  the  padlock  kev  and  would  1^ 
required  to  perform  ^  examinations  of 
the  cargo  wid  load-securing  devices 
describe  in  $  392.9(b). 

Question  2:  Does  the  FHWA  have 
authority  to  enforce  the  safe  loading 
reqxiiremenb  against  a  shipper  that  is 
not  die  motor  oirrier? 

Guidance:  No.  unless  hazardous 
materiab  as  defined  in  $  172.101  are 
involved.  It  b  the  responsibility  of  the 
motor  carrier  and  die  driver  to  ensure 
that  any  cargo  aboard  a  vehicle  b 
property  loaded  and  secured. 

Question  3:  How  may  die  motm 
carriw  detnrmine  safe  lowiing  whm  a 
sMpper  has  loaded  and  sealed  the 
traifer? 

Guidance:  Under  dmse  dreumstanoes, 
a  motor  carrier  may  fulfill  ib 
responsifailities  fat  proper  loading  a 
number  of  ways.  Eiumples  are: 

a.  Arrange  iat  supervbian  of  Inading 
to  determine  complianoe;  or 


b.  Obtain  notatkm  cm  the  connecting 
line  freight  bill  that  the  lading  was 
property  loaded;  or 

c.  Obtain  ^iproval  to  break  die  seal  to 
permit  inspection. 

Section  392.14  Hazardous  Conditions; 
Extreme  Caution 

Question  I:  Who  makes  the 
determinoftimi,  the  driver  or  carrier,  that 
conditions  are  suffidendy  dangerous  to 
warrant  discontinuing  the  cqieration  of  a 
OdV? 

Guidance:  Under  this  section,  die 
driver  b  dearly  responsible  for  the  safe 
operation  of  the  vehide  and  the 
dedsion  to  cease  operation  because  of 
hazardous  conditions. 

Section  392.18  Use  of  Seat  Belts 

Question  1:  May  a  driver  be  exempted 
from  wearing  seat  bdb  because  of  a 
medical^condition  such  as 
claustrophobb? 

Guidance:  No. 

Question  2:  Are  motorcoach 
passengers  reouired  to  wear  seat  belb? 
Guimnee:  No. 

Section  392.42  Notification  of  License 
Revocation 

Questitm  l;ff adrivar's  driving 
privilege  b  suqiended  as  a  result  ofa 
violation  comndtted  off-duty,  in  a 
personal  vdiide,  b  the  driver  recpiired 
to  notify  the  employing  motor  ca^er 
under  the  provisions  of  $  392.42? 
Guidance:  Yes. 

Section  392.60  Unauthorized  Persons 
not  to  be  Transported 

(^estion  1:  Does  §  392.60  require  a 
driver  to  carry  a  a^y  of  the  written 
authorization  (requi^  to  transport 
passMigers)  on  bc^  a  C3dV7 
Guidance:  No,  the  authorization  must 
be  maintained  at  the  carrier’s  prindpal 
place  of  businees.  At  the  discretion  m 
the  motor  carrier,  a  driver  may  also 
carry  a  copy  of  the  authorizatiem. 

Section  392.62  Bus  Driver;  Distraction 

Question  1:  Are  drivers  prohibited  by 
§  392.62  from  using  CB  ramos  and 
earahonas? 

Guidance:No,  CB  radios  and 
ear|diones  are  not  prohibited  under  the 
regulations,  as  long  as  they  do  not 
distract  the  driver  and  the  driver  b 
capable  of  complying  witii 
§391.41(b)(ll). 

Part  393— Parte  and  Acceoaoiias 
Nacaasaiy  for  Safe  Operatioo 

Sections  Interpreted 

393.11  lighting  Devices  and  ReflectMS  ' 
393.17  L^ps  and  ReflectOES-Cmnbinations 
in  Driveaway-TOwaway  Operation 
393.24  Reqatrements  fbr  Head  Lamps  and 
Auxiliary  Road  Lighting  Lamps 


393.25  ReqpiiiBmeDts  fbr  Lamps  Other  Than 
Head  Lamps 

393.28  Wiring  to  be  Protected 
393.31  Overload  Rrotsetive  Devices 

393.40  Required  Brake  Systems 

393.41  Parking  Brake  Systems 

393.42  Brakes  Required  on  All  Wheels 

393.43  Breakaway  and  Emergency  Braking 
System 

393.44  Front  Brake  Lines,  Protection 

393.48  Brakes  to  be  Operative 

393.49  Sin^e  Vtive  to  Operate  All  Brdm 

393.51  Warning  Devices  and  Gauges 

393.52  Brake  Performance 

393.80  Glazing  in  Specilbd  Openings 

393.61  Window  Constnictian 

393.62  Window  Obstructions 
393.65  All  Fuel  Systons 
393.67  Liquid  Fuel  Tanks 

393.70  Coupling  Devices  and  Towing 
Methods,  Except  for  Driveaway-Towaway 
Operations 

393.71  Coupling  Devices  and  Towing 
Methods,  Driveaway-Towaway  Opmstions 

393.75  llres 

393.76  Sleeper  Berths 
393.78  Windshield  Wipers 

393.81  Horn 

393.82  Speedometer 

393.83  Exhaust  System 

393.87  Flags  on  Profecting  Loads 

393.88  Television  Receivers 

393.89  Buses,  Driveshaft  Protection 

393.92  Buses,  Marking  Emwgency  Doors 

393.93  Seats,  Seat  Bdt  AssembliM  and  Seat 
Belt  Assenibly  Anchorages 

393.95  Emergency  Equipment  on  All  Power 
Units 

393.100  General  Rules  for  Protection 
Against  Shifting  or  Falling  Cargo 
393.102  Securement  Systems 
393.106  Front-End  Structure 
393.201  Frames 

Special  Topics 

Section  393.1 1  Lighting  Devices  and 
Reflectors 

,  Question  1:  What  b  the  definition  (rf 
"b^y”  with  respect  to  trucks  and 
trailers? 

Guidance:  The  FMCSRs  do  not 
include  a  definition  of  “body." 
However,  a  trade  or  trailer  body 
generalty  means  the  structure  or  fixture 
designed  to  contain,  tv  support,  the 
material  or  property  to  be  transported 
on  the  vehicle. 

Section  393. 1 7  Lamps  and  Reflectors^ 
Combinations  in  Driveaway-Towaway 
Operation 

Question  1:  What  are  the  ligliting 
requiremenb  when  a  tow  tru^  b 
pulling  a  wrecked  or  disabfed  vdnde? 

Guidance:  A  wradeer  pulling  a 
vehide  would  be  conaidreed  a 
driveaway-towaway  t^reration  and 
would  have  to  be  equipped  with  the 
lifting  devfoes  spedfi^  in  §  393.17 
when  opmtmg  in  interstate  oommerce. 
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Section  393.24  Requirements  for  Head 
Lamps  and  Auxiliary  Road  Lighting 
Lamps 

Question  l;Must  additional  lamps 
that  are  not  required  be  operative  if  all 
required  lamps  are  operative? 

Guidance:  No. 

Section  393.25  Requirements  for 
Lamps  Other  Than  Head  Lamps 

Question  1:  Are  lighting  devices  on 
mobile  homes/house  trailers  required  to 
be  permanently  mounted? 

Guidance:  No.  The  movement  of 
mobile  homes/house  trailers  is 
considered  to  be  a  driveaway-towaway 
operation. 

Question  2:  Are  there  any  special 
lighting  requirements  for  large 
containers? 

Guidance:  No. 

Question  3:  What  are  the  lighting 
requirements  when  a  container  assumes 
the  structural  requirements  of  a  trailer? 

Guidance:  All  relevant  requirements 
of  the  regulations  must  be  met  by  this 
container/trailer. 

Section  393.28  Wiring  to  be  Protected 

Question  1:  Does  a  frame  channel  of 
a  CMV  constitute  a  protective  "sheath  or 
tube"  as  specified  in  §  393.28? 

Guidance:  No.  To  be  acceptable,  a 
sheath  or  tube  must  enclose  the  wires 
throughout  their  circumference.  In  the 
absence  of  a  sheath  or  tube,  the  group 
of  wires  must  be  protected  by 
nonconductive  tape,  braid,  or  other 
covering  capable  of  withstanding  severe 
abrasion. 

Section  393.31  Overload  Protective 
Devices 

Question  1:  Must  all  trailers  be 
equipped  with  overload  protective 
devices? 

Guidance:  No.  Trailers  do  not  need 
overload  protective  devices  when 
protection  of  trailer  circuits  is  provided 
on  the  towing  vehicle.  A  circuit  breaker 
is  required  only  when  the  head  lamp 
circuit  is  protected  in  common  with  one 
or  more  other  circuits.  A  circuit  breaker, 
if  required,  must  be  an  automatic  reset 
type. 

Section  393.40  Required  Brake 
Systems 

Question  1:  May  a  system  such  as 
"driveline  brakes"  be  used  as  an 
emergency  brake  provided  it  complies 
with  the  requirements  of  §  393.52? 

Guidance:  Yes.  Commercial  motor 
vehicles  which  were  not  subject  to  the 
emergency  brake  requirements  of 
FMVSS  Nos.  105  or  121  may  use 
"driveline  brakes”  provided  those 
vehicles  meet  the  requirements  of 
§393.52. 


Section  393.41  Parking  Brake  Systems 

Question  1:  May  the  “park"  position 
of  a  CMV's  transmission  be  us^  as  a  * 
parking  brake  to  comply  with  the 
§393.41? 

Guidance:  No.  The  "park"  position  of 
the  transmission  is  only  a  loddng 
device  used  to  lock  the  transmission. 

Question  2:  Does  §  393.41  prohibit  air 
brake  systems  from  being  equipped  vrith 
a  means  to  release  the  spring  br^es  for 
purposes  of  towing  disabled  vehicles  in 
emergency  situations? 

Guidance:  No,  provided  the  brakes  are 
designed  and  maintained  so  they  cannot 
be  released  unless  adequate  energy  is 
available  to  make  immediate 
reapplication  of  the  brakes  when  the 
brake  system  is  operable. 

Question  3:  Are  parking  brakes 
required  on  every  CMV  manufactured 
before  March  7, 1990? 

Guidance:  No. 

Section  393.42  Brakes  Required  on  All 
Wheels 

Question  1:  Do  retractable  or  lift  axles 
have  to  be  equipped  with  brakes? 

Guidance:  Yes,  when  the  wheels  are 
in  contact  with  the  roadway. 

Question  2:  How  does  the  term  GVW, 
as  used  in  the  diagram  in  the  FMCSRs 
under  §  393.42,  relate  to  the  term  GVWR 
used  in  §  393.42(b)(3)? 

Guidance:  GVW  was  originally  used 
to  determine  whether  a  Ch^  was 
required  to  be  equipped  with  brakes.  In 
the  December  7, 1988,  Federal  Register 
(53  FR  49380),  Ae  term  GVWR  was 
erroneously  substituted  for  GVW. 

Question  3:  Are  tmladen  converter 
dollies  covered  by  the  exemption  in 
§  393.42(b)(3)? 

Guidance:  Yes.  However,  if  the 
converter  dolly  is  laden,  the  brakes  must 
be  operable. 

Question  4:  Is  a  three-axle  steering 
pole  trailer  (dolly)  required  to  have 
operable  br^es  on  the  steering  axle? 

Guidance:  Such  trailers  do  not  have  to 
have  operable  brakes  on  the  steering 
axle,  provided  the  combination  of 
vehicles  meets  the  stopping  distance 
requirements  of  §  393.52. 

Question  5:  Section  393.42(b)(3)  of  the 
FMCSRs  states  that  any  fiill  trailer,  any 
semitrailer,  or  any  pole  trailer  having  a 
GVWR  of  3,000  pounds  or  less  must  be 
equipped  with  brakes  if  the  weight  of 
the  towed  vehicle  resting  on  the  towing 
vehicle  exceeds  40  percent  of  the  GVWR 
of  the  towing  vehicle.  Is  the 
manufacturer  of  the  trailer  responsible 
for  ensuring  that  the  trailer  is  equipped 
with  brakes  when  required? 

Guidance:  No.  The  motor  carrier 
pulling  the  trailer  is  responsible  for 
ensuring  that  the  trailer  is  in 


compliance  with  all  applicable 
FMCSRs. 

Section  393.43  Breakaway  and 
Emergency  Braking  System 

Question  1:  Are  tractor  pnrtection 
valves  required  by  §  303.43(b),  or  may 
similar  devices  be  used? 

Guidance:  No.  Similar  devices  may  be 
used  provided  the  devices  meet  the 
performance  requirements  of 
§  393.43(b). 

Question  2:  Are  all  brakes  on  a  trailer 
required  to  be  applied  automatically 
upon  breakaway? 

Guidance:  Yes. 

Section  393.44  Front  Brake  Lines, 
Protection 

Question  1:  Does  the  term  "rear 
wheels"  include  the  tag  axle  on  a  bus/ 
motorcoach? 

Guidance:  Yes.  The  braking  system  on 
a  bus/motorcoach  must  be  constructed 
so  that  if  any  brake  line  to  either  front 
wheel  is  broken,  the  driver  can  apply 
the  brakes  to  all  of  the  wheels  on  ea^ 
rear  axle. 

Section  393.48  Brakes  to  be  Operative 

Question  1:  Do  surge  brakes  comply 
with  §393.48? 

Guidance:  No.  Section  393.48  requires 
that  brakes  be  operable  at  all  times. 
Generally,  surge  brakes  are  only 
operative  when  the  vehicle  is  moving  in 
the  forward  direction  and  as  such  do  not 
comply  with  §  393.48  (see  question 
number  1  in  §  393.49). 

Question  2:  If  a  CMV  manufactured 
on  or  after  July  25, 1980  (see  §  393.42) 
has  brake  components  on  the  front  axle, 
and  the  brakes  are  not  operable,  does 
the  vehicle  comply  with  §  393.48? 

Guidance:  No. 

Section  393.49  Single  Valve  to  Operate 
All  Brakes 

Question  1:  Does  a  combination  of 
vehicles  using  a  surge  brake  to  activate 
the  towed  vehicle’s  brakes  comply  with 
§393.49? 

Guidance:  No.  The  siuge  brake  cannot 
keep  the  trailer  brakes  in  an  applied 
position.  Therefore,  the  brakes  on  the 
combination  of  vehicles  are  not  under 
the  control  of  a  single  valve  as  required 
by  §  393.49  (see  question  number  1  in 
§393.48). 

Section  393.51  Wanung  Devices  and 
Gauges 

Question  1:  Is  the  low  pressure 
warning  device  required  to  operate 
before  the  tractor  protection  valve? 

Guidance:  No.  Section  393.51  does 
not  explicitly  require  the  warning 
device  to  operate  before  the  protection 
valve.  It  is  implied  that  if  the  operating 
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pressure  of  die  warning  device  is  at  least 
1/2  of  the  governor  cut-out  pressure, 
and  that  praasure  is  not  less  than  the 
pressure  at  which  the  protactioa  valve 
(or  similar  device)  activates,  the 
requirements  of  $  393.51  are  satisfied. 

Question  2:  Is  die  vacuum  portion  of 
vacuum-assisted  hydraulic  b^e 
S3rstems  required  to  have  a  warning 
device? 

Guidance:  No.  Only  the  hydraulic 
portion  of  vacuum-assisted  hydraulic 
brake  systems  is  required  to  have  a 
warning  device.  F^^SS  No.  105  does 
not  require  a  warning  device  for  the 
vacuum  portion  of  the  vacuum-assisted 
hydraulic  brake  systems.  It  is  the 
intention  of  the  FHWA  that  §  393.51  be 
consistent  with  FMVSS  No.  105. 

Question  3:  Are  vacuum  gauges 
required  on  the  vacuum  portion  of 
vacuum-assisted  hydraulic  brakes? 

Guidance:  No.  Section  393.51(dH2) 
requires  that  only  CMVs  with  vacuum 
br^es  (not  hydraulic  brakes  applied  or 
assisted  by  vacuum)  be  equipped  with 
a  vacuum  gauge. 

Question  4:  Is  a  warning  device 
required  in  a  CMV  with  a  single 
hydraulic  brake  system  which  uses  the 
driveline  parking  brake  as  the 
emergency  brake  system? 

Guidance:  No.  Warning  devices  are 
not  required  on  such  Ch^s  because  the 
driver  will  be  given  ample  warning  of 
system  failure  by  the  movement  and  feel 
of  the  brake  pedal. 

Question  5:  What  difference,  if  any.  is 
there  between  a  warning  device  and  a 
warning  signal? 

Guidance:  For  purposes  of  $  393.51, 
the  terms  may  be  us^  interchangeably. 

Section  393.52  Brake  Peiformance 

Question  1:  May  the  information  in 
the  stopping  distance  table  be  used  to 
determine  the  stopping  distances  at 
speeds  greater  than  20  mph? 

Guidance:  No,  it  is  not  intended  to  be 
used  to  predict  or  determine  stopping 
distances  at  speeds  greater  than  20  mph. 

Section  393.60  Glazing  in  Specified 
Openings 

Question  t:  May  windshields  and  side 
windoMfs  be  tinted? 

Guidance:  Yes,  as  long  as  the  light 
transmission  is  not  restricted  to  less 
than  70  percent  of  normal  (refer  to  the 
American  Standards  Association 
publication  Z26.1-1966  and  Z26.1a- 
1969). 

Question  2:  May  a  decal  designed  to 
comply  with  the  periodic  inspection 
documentation  requirements  of  §  396.17 
be  displayed  on  the  windshields  or  side 
windows  of  a  CMV? 

Guidance:  Yes.  provided  the  decal  is 
being  used  in  lieu  of  an  in^)ection 


report  and  is  in  compliance  with 
S  303.60(c). 

Question  3:  If  a  crack  extended  into 
the  thickness  of  the  glass  at  such  an 
angle  as  to  measure  ¥4"  or  more, 
measuring  from  the  edge  of  the 
crack  on  &e  outside  surfed  of  the 
windshield  to  vertical  line  drawn 
throuj^  the  windshield  to  the  far  edge 
of  this  angled  crack  on  the  inside  of  the 
windshield,  would  this  constitute  a 
crack  of  W*  or  more  in  width  as  defined 
in  §  303.60(b)(2)? 

Guidance:  No.  The  crack,  in  order  to 
fell  outside  the  exception,  would  have 
to  be  a  gap  of  ¥4"  or  more  on  the  same 
surfece  of  the  windshield. 

Section  393.61  Window  Construction 

Question  1:  Do  school  buses  used  for 
purposes  other  than  school  bus 
operations  (as  defined  in  §  390.5).  have 
to  meet  additional  emergency  exits 
requirements  under  §  393.61? 

Guidance:  Yes.  Section  393.61(bK2) 
says  that  "a  bus.  including  a  school  bus, 
manufactured  on  and  after  September  1, 
1973,**  (emphasis  addedj  must  conform 
with  NHTSA’s  $  571.217  (FMVSS  217). 
At  the  time  this  provision  was  adopted, 
FMVSS  217  applied  only  to  other  buses 
and  it  was  optional  for  ^ool  buses. 

The  FHWA  inserted  the  language, 
“including  school  buses,”  in 
§  393.61(b)(2)  to  make  clear  that  school 
buses  used  in  interstate  commerce  and, 
therefore,  sub)ect  to  the  FMCSRs,  were 
required  to  comply  with  the  bus  exit 
standards  in  Standard  FMVSS  217. 
Section  393.61(b)(3)  regarding  push-out 
windows  provides  that  older  buses  must 
conform  with  the  requirements  of 
§§  393.61(b)  or  571.217.  Buses  which 
are  subject  to  §  571.217  would  follow 
NHTSA’s  interpretation  on  push-out 
windows.  Buses  which  are  subject  to 
$  393.61(b)(1)  of  the  FMCSRs  are 
required  to  have  emergency  windows 
that  are  either  push-out  windows  or  that 
have  laminated  safety  glass  that  can  be 
pushed  out  in  a  manner  similar  to  a 
push-out  window. 

Section  393.62  Window  Obstructions 

Question  1:  May  a  bus  being  operated 
by  a  for-hire  motor  carrier  of  passengers, 
under  contract  with  a  governmental 
agency  to  provide  transportation  of 
prisoners  in  interstate  commerce,  be 
allowed  to  operate  with  security  bars 
covering  the  emergency  push  out 
windows,  and  with  lo^ed  emergency 
door  exits? 

Guidance:  Yes.  Even  when  the 
transportaticm  is  performed  by  a 
contract  carrier,  the  welfare,  safety  and 
security  of  the  prisoners  is  under  the 
authority  of  the  governmental 
corrections  agency  and,  thus,  the  agency 


may  require  additional  security 
measures.  For  these  types  of  operations, 
a  carrier  may  meet  the  special  security 
requirements  of  the  governmental 
corrections  agmcy  regarding  emergency 
exits.  However.  CMVs  that  have  bran 
modified  to  meet  the  security 
requirements  of  the  corrections  agency 
may  not  be  used  for  other  purposes  that 
are  subject  to  the  FMCSRs  unless  they 
meet  the  emergency  exit  requirements. 

Section  393.65  All  Fuel  Systems 

Question  1:  May  a  fuel  fill  pipe 
opening  be  plaoed  above  the  passenger 
floor  level  if  it  is  not  physically  within 
the  passenger  compartment? 

Guidance:  Yes.  fo  addition,  the  fill 
pipe  may  intrude  into  the  passenger 
compartment  as  long  as  the  fill  pipe 
opening  complies  with  §  393.65(b)(4). 
and  the  fill  pipe  is  protected  by  a 
housing  or  covering  to  prevent  leakage 
or  fumes  into  the  passenger 
compartment. 

Section  393.67  Liquid  Fuel  Tanks 

Question  1:  May  a  properly  vented 
fuel  cap  be  used  on  a  fuel  tank  equipped 
with  another  feel  venting  system? 
Guidance:  Yes  (see  §  393.3). 

Question  2:  Do  the  FMCSRs  specify  a 
particular  pressure  relief  system? 

GuidaiKe:  No,  but  the  performance 
standards  of  §  393.67(d)  must  be  met. 

Question  3;  What  standards  under  the 
FMCSRs  must  be  met  when  a  liquid  fuel 
tank  is  repcired  or  replaced? 

Guidance:  A  replacement/repaired 
tank  must  meet  the  applicable  standards 
in  §393.67. 

Section  393.70  Coupling  Devices  and 
Towing  Methods,  Except  for  Driveaway- 
Towaway  Operations 

Question  1:  Is  there  a  minimum 
number  of  fasteners  required  to  fasten 
the  upper  fifth  wheel  plate  to  the  frame 
of  a  trailw? 

Guidance:  The  FMCSRs  do  not 
specify  a  minimum  number  of  fasteners. 
However,  the  industry  recommends  that 
a  minimum  of  10  5/8  inch  bolts  be  used. 
If  1/2  inch  bolts  are  used,  the  industry 
recommends  at  least  14  bolts.  The  CVSA 
has  adopted  these  industry  standards  as 
a  part  of  its  vehicle  out-of-service 
criteria. 

Question  2:  When  two  safety  chains 
are  used,  must  the  ultimate  combined 
breaking  strength  of  each  chain  be  equal 
to  the  gross  weight  of  the  towed 
vehicle(s)  or  would  the  requirements  be 
met  if  the  combined  breaking  strength  of 
the  two  chains  is  equal  to  the  gross 
weight  of  the  towed  vehicle(8). 

Guidance:  If  the  ultimate  combined 
breaking  strength  of  the  two  drains  is 
equal  to  the  gross  weight  of  the  towed 
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vehideCs),  the  requirements  of 
§  393.70(d)  are  satisfied.  R  diould  be 
noted  that  some  States  may  have  more 
stringent  requirements  for  safety  diains. 

Section  393.71  Coupling  Devices  and 
Towing  Methods,  Driveaway-Towaway 
Operations 

Question  1:  May  a  fifth  wheel  be 
considered  as  a  coupling  device  when 
towing  a  semi-trailer  in  a  driveaway- 
towaway  operation? 

Guidance:  Yes.  Section  393.71(g) 
requires  the  use  of  a  tow-bar  or  a  saddle- 
mount.  Since  a  saddle-mount  performs 
the  function  of  a  convmitional  fifth 
wheel  the  use  of  a  fifth  wheel  is 
consistent  with  the  requirements  of  this 
section. 

Section  393.75  Tires 

Question  1;  If  a  CMV  has  a  defective 
tire,  may  the  driver  remove  the  defective 
tire  from  the  axle  and  drive  with  three 
tires  cm  an  axle  instead  of  four? 

Guidance:  Yes.  provided  the  weight 
on  the  single  remaining  tire  does  not 
exceed  the  maidmum  allowed  under 
§  393.75(f). 

Question  2:  May  a  CMV  be  operated 
with  tires  that  carry  a  greater  wdght 
than  the  weight  mark^  on  the’sidewall 
of  the  tires? 

Guidance:  Yes,  but  cmly  if  the  CMV  is 
being  operated  tmder  the  terms  of  a 
State-issued  special  permit,  and  at  a 
reduced  speed  that  is  appropriate  to 
compensate  fm  tire  loading  in  excess  of 
the  rated  capacity. 

Question  3:  May  a  vehicle  transport 
hazardous  materials  when  equipped 
with  retreaded  tires? 

Guidance:  Yes.  The  only  CMV  that 
may  not  utilize  retreaded  tires  is  a  bus, 
and  then  only  on  its  fircmt  wheels. 

Question  4:  May  tires  be  filled  with 
materials  other  than  air  (e.g.,  siliccme, 
polyurethane)? 

Guidance:  Section  393.75  does  not 
prohibit  the  use  of  tires  filled  with 
material  other  than  air.  However, 

§  393.3  may  prohibit  the  use  of  such 
tires  under  certain  curcrumstasces.  Some 
substances  used  in  place  of  air  in  tires 
may  not  maintain  a  constant  physical 
stats  at  different  temperatures.  While 
these  substances  are  solid  at  lower 
temperatures,  the  increase  in 
temperature  fiem  highway  use  may 
result  in  the  substance  changing  from  a 
solid  to  a  liquid.  The  use  of  a  sv^ance 
which  could  undergo  sucdi  a  change  in 
its  physical  characteristks  is  not  safe, 
and  IS  not  in  compliance  with  $  393.3. 

Section  393.76  Sleeper  Berths 

Question  i;  If  a  compartmeiR  in  a 
CMV  is  no  longer  used  as  a  sla^>er 
berth,  must  it  Ito  maintained  ami 


ecjuipped  as  a  sleeper  berth  as  recpiired 
in  §393.76? 

Guidance:  No. 

Section  393.78  Windshield  Wipers 

Question  f:  Are  winddiield  wa^er 
systems  required? 

Guidance:  No,  only  windshield 
wipers  are  required. 

Section  393.81  Horn 

Question  1:  Do  the  FMCSRs  specify 
what  type  of  horn  is  to  be  used  cm  a 
CMV? 

Guidance:  No. 

Question  2:  Are  there  established 
criteria  in  the  FMCSRs  to  determine  the 
minimum  sound  level  of  horns  on 
CMVs? 

Guidance:  No. 

Section  393.82  Speedometer 

Question  1:  What  does  the  phrase 
“reasonable  accniracy”  mean? 

Guidance:  “Reasonable  acxniracry”  is 
interpreted  to  mean  accnrac^  to  within 
phis  or  minus  5  mph  at  a  8p<^  of  50 
mph. 

Section  393.83  Exhaust  System 

Question  1:  Is  a  heat  shield  mandatory 
on  a  vertical  exhaust  stMic? 

Guidance:  No.  However,  §  393.83 
requires  the  placement  oi  the  exhaust 
system  in  sucdi  a  manner  as  to  prevent 
the  burning,  charring,  or  dama^g  of 
the  electrical  wiring,  the  fud  supply,  or 
any  combustible  part  of  the  CMV. 

Question  2:  Dom  §  393.83  specify  the 
type  of  exhaust  system,  vertic^  or 
horizontal,  to  be  used  on  trucks  or 
truci-tractors? 

Guidance:  No. 

Section  393.87  Flags  on  Projecting 
Loads 

Question  1:  May  a  triangular-shaped 
flag  or  device  be  used  by  itself  to  mark 
an  oversized  load? 

Gukkaice:  No.  However,  nothing 
prohibits  using  a  triangular^haped  flag 
in  cxmjuncticm  with  the  prescribed  flag. 

Section  393.88  Television  Receivers 

Question  1:  Does  §  393.88  restric:t  the 
use  of  closed  circuit  monitor  devices 
being  used  as  a  safety  viewing  system 
that  would  eliminate  blind-side  motor 
carrier  accidents? 

Guidance:  No.  The  restriction  of  this 
secikm  would  not  apply  because  the 
device  cannot  receive  televisicm 
broadcasts  or  be  used  for  the  viewing  of 
videotapes. 

Section  393.89  Buses,  Driveshaft 
Protection 

Question  1:  For  the  purposes  of 
§  393.89,  would  a  spline  and  yoke  that 


is  secnired  by  a  nut  be  considered  a 
sliding  cxxinacticm? 

Guidance:  No.  To  be  ccmsidered  a 
sliding  connecticm,  the  spline  must  be 
able  to  move  within  the  sleeve.  Wlren 
the  end  of  the  spline  is  secxired  by  a  nut, 
it  no  longer  has  that  freedom. 

Question  2:  On  multiple  driveshaft 
buses,  does  §  393.89  require  that  all 
segments  of  the  drivesluft  be  protected 
no  matter  the  segments*  length? 

Guidance:  Yes.  Eacdi  driveshaft  must 
have  one  guard  orbracdcet  for  eacdi  end 
of  a  shaft  which  is  provided  with  a 
sliding  connection  (spline  or  other  such 
device). 

Question  3:  How  does  an  existing 
pillow  bearing  (^aft  support)  on  a 
multiple  driveshaft  system  afik:t  the 
reqmremmt? 

Guidance:  It  does  not  affect  the 
recpiirement.  It  is  part  of  the 
recpiirement. 

Section  393.92  Buses,  Marking 
Emergency  Doors 

Question  1:  Is  a  contractomperated 
school  bus  opmating  in  interstate 
commerce  required  to  have  emergency 
lights  over  the  exit  door? 

Guidance:  Yes.  Any  bus  used  in 
interstate  commerce  for  other  than 
school  bus  operaticms,  as  defined  in 
§  390.5,  is  subject  to  the  FKKSRs. 

Section  393.93  Seats,  Seat  Belt 
Assemblies  and  Seat  Belt  AsseaAly 
Anchorages 

Question  1:  If  a  CMV,  othOT  than  a 
.  motorcoach,  is  equipped  with  a 
passenger  seat,  is  a  seat  beh  required  for 
the  passmger  seat? 

Guidance:  Yes. 

Section  393.95  Emergency  Equipment 
on  all  Power  Units 

Question  1:  May  other  warning 
devices  be  used  in  lieu  of  the  deuces 
required  by  §  393.95? 

Guidance:  Na  However,  other 
additional  warning  devices  may  be  used 
in  conjunction  with  the  required 
devices  provided  thoee  devices  do  not 
decrease  the  efiectivenass  of  the 
required  warning  devices. 

Question  2:  Are  pressure  gauges  the 
only  acceptable  means  for  a  visual 
det»mination  that  a  fire  extinguisher  is 
fully  diarged? 

Guidance:  No,  as  long  as  thwe  is  some 
means  to  permit  a  visual  determination 
that  a  fire  extingui^er  is  fully  (diarged. 

Section  393.100  General  Rules  for 
Protection  Against  Shifting  or  Falling 
Cargo 

Question  1:  When  secmring  cargo,  is 
the  use  of  a  tiedown  every  10  Unm  feet, 
or  firactkm  thereof,  adecjuate? 
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Guidance:  Yes.  as  long  as  the 
aggregate  strength  of  the  tiedowns  is 
equal  to  the  requirements  of  §  393.102, 
and  each  article  is  secured. 

Question  2:  Are  CMVs  transporting 
metal  objects  reouired  to  iise  option  C7 

Guidance:  Only  those  CMVs  which 
cannot  comply  vdth  options  A.  B,  or  D 
are  required  to  conform  to  option  C  (see 
§  393.100(c)). 

Question  3:  Are  the  requirements  of 
§  393.100  the  only  cargo  securement 
requirements  motor  c^ers  must 
comply  wdth? 

Guidance:  No.  A  motor  carrier,  when 
transporting  cargo,  must  comply  with 
all  the  applicable  cargo  securement 
requirements  of  subpart  I  and  §  392.9. 

Question  4:  Do  the  rules  for  protection 
against  shifting  or  Calling  cargo  apply  to 
C^fVs  with  enclosed  cargo  areas? 

Guidance:  Yes.  All  CmVs  transporting 
cargo  must  comply  with  the  applicable 
provisions  of  §§  393.100-393.106 
(subpart  I)  to  prevent  the  shifting  or 
Calling  of  cargo  aboard  the  vehicle. 

Question  5:  May  an  intermodal 
container  be  transported  aboard  a 
flatbed  or  lowboy  trailw? 

Guidance:  Yes,  if  the  flatbed  or 
lowboy  trailer  is  equipped  with  integral 
latching  devices. 

Question  6:  How  many  tiedowns  are 
required  Cor  the  transportation  of  logs  on 
pole  trailers  with  trip*bolsters  or  other 
stanchions? 

Guidance:  Section  393.100(b) 
provides  motor  carriers  with  several 
options  for  complying  with  §  393.100. 
^though  option  B  specifically 
addresses  the  use  of  tiedowns  for  each 
10  linear  feet  of  lading  or  fraction 
thereof  (with  certain  exceptions),  option 
D  indicates  the  motor  carrier  may  use 
“other  means  *  *  *  which  are  similar 
to,  and  at  least  as  efiective  *  *  as 
options  A,  B,  and  C.  Therefore,  the  trip- 
bolsters  or  other  stanchions  in 
conjunction  with  securement  devices 
meeting  the  requirements  of  §  393.102 
may  (depending  cm  the  amount  by 
which  the  logs  exceed  the  length  of  the 
trailer)  be  us^  to  satisfy  option  D. 

Section  393.102  Securement  Systems 

Question  1:  What  is  the  relationship 
between  the  working-load  limit  of  the 
securement  device  and  the  ultimate 
break^  stren^  of  the  same  device? 

Guidance:  Tne  working-load  limit,  as 
used  in  the  CVSA/FHWA  out  of  service 
criteria,  is  equal  to  one-third  of  the 
ultimate  breaking  strength  of  the  same 
device. 

Section  393.106  Front-end  Structure 

Qiestion  1:  When  describing  a 
headerboard  or  cab  protection  device, 
the  regulations  state  that  similar  devices 


may  be  used.  What  is  meant  by  the  term 
similar  devices? 

Guidance:  The  term  similar  devices 
has  reference  to  devices  equivalent  in 
strength  and  function,  though  not 
necessary  in  appearance  and 
construction  as  headeiboards. 

Section  393.201  Frames 

Question  1:  Are  cross  members  of 
CMVs  considered  part  of  the  frame? 

Guidance:  Yes. 

Question  2:  Does  §  393.201  of  the 
FMCSRs  apply  to  trailers? 

Guidance:  No.  Section  393. 201  is 
specific  to  buses,  trucks,  and  truck 
tractors. 

Special  Topics— CMV  Parts  and 
Accessories 

Question  1:  Do  tires  marii^ed  “NHS” 

(not  for  highway  service)  mean  that 
highway  use  is  prohibit^  by  §  393.75? 

Guidance:  No,  provided  the  use  of 
such  tires  does  not  decrease  the  safety 
of  operations  (see  Periodic  Inspection 
Requirements,  Appendix  G  to  subpart 
B). 

Part  395— Hours  ot  Service  of  Drivers 
Sections  Interpreted 

395.1  Scope  of  the  Rules  in  This  Part 

395.2  De^tions 

395.3  Maximum  Driving  and  On-Duty  Time 
395.8  Drivers’s  Reccnd  of  Duty  Status 
395.13  Drivers  Declared  Out  of  Service 

Section  395. 1  Scope  of  the  Rules  in 
This  Part 

Question  1:  If  a  driver  invokes  the 
exception  for  adverse  driving 
conditions,  does  a  supervisor  need  to 
sign  the  driver’s  record  of  duty  status 
when  he/she  arrives  at  the  destination? 

Guidance:  No. 

Question  2:  May  a  driver  use  the 
adverse  driving  conditions  exception  if 
he/she  has  accumulated  driving  time 
and  on-duty  (not  driving)  time,  that 
would  put  the  driver  over  15  hours  or 
over  70  hours  in  8  consecutive  days? 

Guidance:  No.  The  adverse  driving 
conditions  exception  applies  only  to  the 
10-hour  rule. 

Question  3:  Are  there  allowances 
made  in  the  FMCSRs  for  delays  caused 
by  loading  and  unloading? 

Guidance:  No.  Althou^,  the 
regulations  do  make  some  allowances 
for  unforeseen  contingencies  such  as  in 
§  395.1(b)  adverse  driving  conditions, 
and  $  395.1(b)(2)  emergency  conditions, 
loading  and  unloading  delays  do  not  fell 
within  the  definition  of  these  sections. 

(^estion  4:  May  time  spent  in 
sleeping  fecilities  being  transported  as 
cargo  (e.g.,  boats,  campers,  travel 
trailers)  be  recorded  as  sleeper  berth 
time? 


Guidance:  No,  it  caimot  be  recorded 
as  sleeper  berth  time. 

Question  5:  May  sleeper  berth  time 
and  ofl-dutv  perils  be  combined  to 
meet  the  8-hour  off-duty  requirement? 

Guidance:  Yes,  as  long  as  the  8  hour 
period  is  consecutive  and  not  broken  by 
on  duty  or  driving  activities.  This  does 
not  apply  to  drivers  at  natural  gas  or  oil 
well  locations  who  may  separate  the 
periods. 

(^estion  6:  What  constitutes  the  100 
air-mile  radius  exemption? 

Guidance:  The  term  "air-mile”  is 
internationally  defined  as  a  "nautical 
mile"  which  is  equivalent  to  6,076  feet/ 
1,852  meters.  Thus,  the  100  air  miles  are 
eq\iivalent  to  115.08  statute-miles  or 
185.2  kilometers. 

Question  7:  What  documentation 
must  a  driver  claiming  the  100  air-mile 
radius  exemption  (§  395.1(e))  have  in 
his/her  possession? 

Guidance:  None. 

Question  8:  Must  a  motor  carrier 
retain  100  aii^mile  driver  time  records  at 
its  principal  place  of  business? 

Guidance;  No.  However,  upon  request 
by  an  authorized  representative  of  the 
FHWA  or  State  official,  the  records  must 
be  produced  within  a  reasonable  period 
of  time  (2  working  days)  at  the  location 
where  the  review  takes  place. 

Question  9:  How  may  a  driver  utilize 
the  adverse  driving  conditions 
exception,  or  the  emergency  conditions 
exception  as  found  in  §  395.1(b),  to 
preclude  an  hour  of  service  violation? 

Guidance;  An  absolute  prerequisite 
for  any  such  claim  must  be  that  the  trip 
involved  is  one  which  could  normally 
and  reasonably  have  been  completed 
without  a  violation  and  that  the 
unforeseen  event  occurred  after  the 
driver  began  the  trip. 

Drivers  who  are  mspatched  after  the 
motor  carrier  has  been  notified  or 
should  have  known  of  adverse  driving 
conditions  are  not  eligible  for  the  two 
hours  additional  driving  time  provided 
for  under  S  395.1(b),  Adverse  wring 
conditions.  The  term  "in  any 
emergency"  shall  not  be  construed  as 
encompassing  such  situations  as  a 
driver’s  desire  to  get  home,  shippers’ 
demands,  market  declines,  shortage  of 
drivers,  or  mechanical  failures. 

Question  10:  May  a  driver  record 
sleeper  berth  time  as  off-duty  time  on 
line  one  of  the  record  of  duty  status? 

Guidance:  No.  The  driver’s  record  of 
duty  status  must  accurately  reflect  the 
driver’s  activities. 

Question  11;  May  an  operation  that 
changes  its  normal  work-reporting 
location  on  an  intermittent  basis  utilize 
the  100  air-mile  radius  exemption? 

Guidance:  Yes.  However,  when  the 
motor  carrier  changes  the  normal 
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reporting  location  to  a  new  reporting 
location,  that  trip  (from  die  old  location 
to  the  new  location)  must  be  recorded 
on  the  record  of  duty  status  because  the 
driver  has  not  returned  to  his/her 
normal  work  reporting  location. 

Question  12:  When  must  a  driver 
prepare  a  record  of  duty  status  for  a  day 
when  the  driver  exceeds  the  100  air- 
mile  radius  exemption  criteria? 

Guidance:  A  driver  must  begin  to 
prepare  the  record  of  duty  status  for  the 
day  immediately  after  he/she  becomes 
aware  that  the  terms  of  the  100  air-mile 
radius  exemption  cannot  be  met. 

Qu^ion  13:  When  a  driver  fails  to 
meet  the  provisions  of  the  100  air-mile 
radius  exemption  (§  395.1(e)),  is  the 
driver  required  to  have  copies  of  his/her 
records  of  duty  status  for  ^e  previous 
seven  days?  Must  the  driver  prepare 
daily  records  of  duty  status  for  the  next 
seven  days? 

Guidance:  The  driver  must  only  have 
in  his/her  possession  a  record  of  duty 
status  for  the  day  he/she  does  not 
qualify  for  the  exemption. 

Question  14:  May  a  driver  use  a 
record  of  duty  status  form  as  a  time 
record  to  meet  the  requirement 
contained  in  the  100  air-mile  radius 
exemption? 

Guidance:  Yes,  provided  the  form 
contains  the  mandatory  requirements. 

Question  15:  Must  tm  dnver’s  name 
and  each  date  woriced  appear  on  the 
time  record  prepared  to  comply  with 
§  395.1(e),  100  air-mile  radius  driver? 

Guidance:  Yes.  The  drivM’*s  name  or 
other  identificati<m  and  date  worked 
must  be  ^o%vn  on  the  time  record. 

Question  16:  May  drivers  who  woric 
split  shifts  take  advantage  of  the  100  air- 
mile  radius  exemption  found  at 
§395.1(e)7 

Guidance:  Yes.  Drivers  who  work 
split  shifts  may  take  advantage  of  the 
100  air-mile  radius  exemption  if: 

1.  The  drivws  operate  within  a  100 
air-mile  radius  of  their  normal  work- 
reporting  locations; 

2.  The  drivers  return  to  their  woric- 
reporting  locations  and  are  released 
from  wc^  at  the  end  of  each  shift  and 
each  shift  is  less  than  12  consecutive 
hours; 

3.  liie  drivMs  are  off-duty  for  more 
than  8  consecutive  hours  before 
reporting  for  their  first  shift  of  the  day 
and  spend  less  than  12  hours,  in  the 
aggrmte,  on-dutv  each  da3r; 

4.  TM  drivers  w  not  exo^  a  total 
of  10  hours  driving  time  and  are 
afforded  8  or  nKxe  consecutive  hours 
off-duty  prior  to  their  first  shift  of  die 
day;  and 

5.  The  employing  motor  carriers 
maintain  and  retain  the  time  records 
required  by  39S.l(e)f5). 


Questiofl  17:  A  company  pieparaa  and 
maintains  tisM  records  for  drivers 
clasaifiad  as  100  air-mile  radius  drivers. 
The  drivers  usually  do  not  work  every 
day  of  the  week.  Does  the  motor  carrier 
have  to  maintain  time  records  for  the 
days  the  drivers  do  not  work? 

Guidance:  The  motor  carrier  must 
maintain  time  rscotxls  stating  that  the 
drivers  were  off-duty  during  the  days 
the  drivers  did  not  work.  Hoerovsr,  if 
the  drivers  are  off  consecutive  days,  the 
employer  may  prepare  a  single  time 
record  stating  the  da3rs  each  driver  was 
off-duty. 

Qtiestion  18:  May  a  driver  who  is 
taking  advamage  of  the  100  air-mile 
radius  exemption  in  §  305.1(e)  be 
intermittentfy  off-duty  during  the  period 
away  from  tlw  woric-repoiting  location? 

Guidance:  Yes,  a  driver  may  be 
intermittently  off-duty  during  the  period 
away  from  the  work-reporting  loc^mi 
prorided  the  driver  meets  all 
requirements  for  being  off-duty.  If  the 
driver’s  period  away  from  the  work¬ 
reporting  location  includes  periods  of 
off-duty  time,  the  time  recmd  must 
show  both  total  on  duty  time  and  total 
off-duty  time  during  his/her  tour  of 
duty.  In  any  evrnit,  the  driver  must 
return  to  the  work-reporting  location 
and  be  released  from  work  within  12 
consecutive  hours. 

Question  19:  Is  the  exemption 
contained  in  §  395.1(f)  concerning 
department  store  deliveries  during  the 
period  from  December  10  to  December 
25  limited  to  only  drivers  employed  by 
department  stores? 

Guidance:  No.  The  exemption  applies 
to  all  drivers  engaged  solely  in  making 
local  deliveries  from  retail  stores  and/or 
retail  catalog  buslMsaes  to  the  ultimate 
consumer,  when  driving  solely  within  a 
100-air  mile  radius  of  the  drivn-’s  woric- 
reporting  location,  during  the  dates 
specified. 

Section  395 J  Definitions 

Questkm  1:  A  company  told  all  of  its 
drivers  that  it  would  no  Imiger  pay  for 
drivii^  from  the  last  stop  to  home  and 
that  tl^  time  shoukl  not  be  shown  on 
the  time  cards.  Is  it  a  violation  of  the 
FMCSRs  to  operate  a  CMV  from  the  last 
stop  to  hoiM  and  not  show  that  time  on 
the  time  cards? 

Guidance:  The  FMCSRs  do  not 
address  qimstions  of  pay.  All  the  time 
spent  opmating  a  CMV  for,  or  at  the 
direction  ot  a  motor  carrier  must  bo 
recorded  as  driving  time. 

Question  2:  What  conditions  nnist  be 
mat  for  a  CMV  driver  to  record  meal  and 
other  routine  stops  made  during  a  tour 
of  dufy  as  offKhity  time? 

Guidance:  l.Tha  driver  most  have 
been  relieved  of  all  duty  and 


respoBrifaflity  for  the  care  and  custody 
of  the  vriiide,  its  accessories,  uul  any 
cargo  or  passengers  it  may  be  carrying. 

2.  The  duration  of  the  wver’s  relief 
from  duty  must  be  a  finite  period  of 
time  wh^  is  of  sufiUdent  duration  to 
ensure  that  the  accumulated  fatigue 
resulting  from  operating  a  CMV  will  be 
significantly  reduced. 

3.  If  the  drivmr  has  be«i  rriieved  from 
duty,  as  noted  in  (1)  above,  the  duration 
of  tM  relief  from  di^  must  have  been 
made  known  to  the  mriver  prior  to  the 
driver’s  departure  in  written 
instructions  from  the  eraploy«r.  Thwe 
are  no  record  retention  requirements  for 
thaae  instructions  on  board  a  vehicle  or 
at  a  motor  carrier’s  principal  (rface  of 
business. 

4.  During  the  sti^,  and  far  the 
duration  of  the  stop,  the  driver  must  be 
at  liberty  to  pursue  activities  of  hia/har 
own  choosing  and  to  leave  the  premises 
where  the  vehicle  to  situated. 

Question  3:  Do  telephone  calls  to  m 
from  the  motor  carrier  that  momentarily 
interrupt  a  driver’s  rest  pwiod 
constitute  a  chmige  of  tbs  driver’s  duty 
status? 

Guidance:  Tetepbooe  calls  of  this 
type  do  not  prevent  the  driver  from 
obtaining  adequate  rest.  ’Therefore,  the 
FHWA  does  not  consider  these  brief 
teleph(me  calls  to  be  a  break  in  the 
driver’s  off-duty  status. 

Question  4:  If  a  driver  to  required,  by 
a  motnr  carrier,  to  carry  a  pager/be^per 
to  recaive  notification  to  contact  the 
motor  carrier  for  a  duty  assignment, 
how  should  this  time  be  recorded? 

Guidance:  The  time  to  to  be  recorded 
as  off-duty. 

Questkm  5:  May  a  siemet  berth  be 
used  far  a  period  of  less  tnan  2  hours’ 
duration? 

Guidance:  Yas.  The  sleeper  berth  may 
be  used  for  such  periods  of  inactivity. 
Periods  of  time  of  less  than  2  hours 
spent  in  a  sleeper  berth  may  not  be  used 
to  acounulate  the  8  hours  oi  off-<kay 
time  required  by  §  395.3  of  the  FMCSRs. 

Question  6:  It  a  “driver  trainer” 
occaskmally  drives  a  CMV,  thereby 
becoming  a  “driver”  (regardleas  of 
whether  IWshe  to  paid  to  driving), 
must  the  driver  reoird  all  non-driving 
(training)  time  as  on-duty  (not  driving)? 

Guidance:  Yes. 

Question  7:  A  driver  drives  on  streeto 
and  hi^ways  during  the  week  and 
jockeys  CMVs  in  the  yard  (private 
juopmty)  on  weekends.  How  to  the  yard 
time  to  be  recorded? 

Guidance:  On-duty,  driving 

Question  ft  If  a  driver  to  permitted  to 
uae  a  CMV  for  personal  reasons,  how 
must  dte  driviM  time  be  recordad? 

Guidance:  When  a  driver  to  relieved 
from  work  and  all  responsibility  far 
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perfonning  worii,  time  spent  traveling  to 
and  from  the  driver’s  work  reporting 
location  is  considered  off-duty  time. 

Hie  type  of  conveyance  used  between 
the  terminal  and  the  driver’s  home, 
restaurant,  etc.,  would  not  alter  the 
situation.  The  driver  who  uses  a  motor 
carrier’s  CMV  for  transportation  home, 
and  is  subsequently  called  by  the 
employing  c^er  and  is  dispatched 
from  home,  would  be  on-duty  from  the 
time  the  driver  leaves  home.  A  driver 
placed  out  of  service  for  exceeding  the 
requirements  of  the  hours  of  service 
regulations  may  nai  drive  a  CMV  to  any 
location  to  obt^  rest. 

Question  9:  How  does  compensation 
relate  to  on-duty  time? 

Guidance:  The  fact  that  a  driver  is 
paid  for  a  period  of  time  does  not 
always  establish  that  the  driver  was  on- 
duty  for  the  purposes  of  part  395  during 
that  period  of  time.  A  driver  may  be 
relieved  of  duty  under  certain 
conditions  and  still  be  paid. 

Question  10:  Must  non-transportation- 
related  work  for  a  motor  carrier  be 
recorded  as  on-duty  time? 

Guidance:  Yes.  All  work  for  a  motor 
carrier,  whether  compensated  or  not, 
must  be  recorded  as  on-duty  time.  The 
term  "work”  as  used  in  the  definition  of 
"on-duty  time”  in  §  395.2  of  the 
FMCSRs  is  not  limited  to  driving  or 
other  non-transportation-related 
employment. 

d^estion  11:  How  should  time  spent 
in  transit  on  a  ferry  boat  be  record^? 

Guidance:  Time  spent  on  a  ferry  by 
drivers  may  be  recorded  as  ofi-duty  time 
if  they  are  completely  relieved  from 
work  and  all  responsibility  and 
obligation  to  the  motor  carriers  for 
which  they  drive.  This  relief  must  be 
consistent  with  existing  regulations  of 
the  ferry  company  and  the  U.S.  Coast 
Guard. 

Question  12:  What  is  the  duty  status 
of  a  co-driver  (truck)  who  is  riding 
seated  next  to  the  driver? 

Guidance:  On-duty  (not  driving). 

Question  13:  How  must  a  CMV  driver 
driving  a  non-CMV  at  the  direction  of  a 
motor  carrier  record  this  time? 

Guidance:  If  CMV  drivers  operate 
motor  v^cles  with  GVWRs  of  10,000 
poimds  or  less  at  the  direction  of  a 
motor  carrier,  the  FHWA  requires  those 
drivers  to  maintain  records  of  duty 
status  and  record  such  time  operating  as 
on-duty  (not  driving). 

Question  14:  How  must  the  time  spent 
operating  a  motor  vehicle  on  the  rails 
(roadrailers)  be  recorded? 

Guidance:  On-duty  (not  driving). 

Question  15:  Must  a  driver  engaged  in 
union  activities  afiecting  the  employing 
motor  carrier  record  sucm  time  as  on- 
duty  (not  driving)  time? 


Guidance:  A  driver’s  union  activities 
which  involve  tlw  employing  motor 
carrier  must  be  record^  as  on-duty  (not 
driving)  time. 

Question  16:  How  is  the  50  percent 
driving  time  in  the  definition  of  “driver- 
salesperson”  in  §  395.2  determined? 

Guidance:  The  driving  time  is 
determined  on  a  weekly  basis.  The 
driver  must  be  employ^  solely  as  a 
driver-salespOTSon.  The  driver- 
salesperson  may  not  participate  in  any 
other  type  of  work  activity. 

Question  1 7:  May  a  driver  change 
from  and  to  a  driver  salesman  status  at 
any  time? 

Guidance:  Yes,  if  the  change  is  made 
on  a  weekly  basis. 

Question  18:  Is  the  time  spent  by  CMV 
drivers,  submitting  to  random  and  post¬ 
accident  drug  tests,  and  time  spent 
traveling  to  and  from  collection  sites  at 
the  dire^on  of  the  motor  carrier,  on- 
duty  time  within  the  meaning  of 
§  395.2(a)? 

Guidance:  The  time  spent  at  a 
collection  site,  as  well  as  traveling  to 
and  from  a  collection  site,  at  the 
direction  of  a  motor  carrier  is 
considered  to  be  on-duty  time. 

Question  19:  May  the  time  a  driver 
spends  attending  safety  meetings, 
ceremonies,  celebrations,  or  other 
company-sponsored  safety  events  be 
recorded  as  off-duty  time? 

Guidance:  Yes,  ii  attendance  is 
voluntary. 

Question  20:  How  must  a  driver 
record  time  spent  on-call  awaiting 
di^tch? 

Guidance:  The  time  that  a  driver  is 
free  from  obligations  to  the  employer 
and  is  able  to  use  that  time  to  secure 
appropriate  rest  may  be  recorded  as  off- 
duty  time.  The  feet  that  a  driver  must 
also  be  available  to  receive  a  call  in  the 
event  the  driver  is  needed  at  work,  even 
under  the  threat  of  discipline  for  non¬ 
availability,  does  not  by  itself  impair  the 
ability  of  the  driver  to  use  this  time  for 
rest.  If  the  employer  generally  requires 
its  drivers  to  ^  available  for  call  after 
a  mandatory  rest  period  which  complies 
with  the  regulatory  requirement,  the 
time  spent  standing  by  for  a  work- 
related  call,  following  the  required  oft- 
duty  period,  may  be  properly  recorded 
as  off-duty  time. 

Question  21:  How  does  a  driver 
record  the  hours  spent  driving  in  a 
school  bus  operation  when  he/she  also 
drives  a  CMV  for  a  company  subject  to 
the  FMCSRs? 

Guidance:  If  the  school  bus  meets  the 
definition  of  a  CMV,  it  must  be  recorded 
as  driving  time. 

Qiestion  22:  A  motcH-  carrier  relieves 
a  driver  frnm  duty.  What  is  a  suitable 
facility  for  resting? 


- - '  I 

Guidance:  The  only  resting  facility 
which  the  FHWA  regulates  U  the 
sleeper  berth.  The  sleeper  berth 
reouirements  can  be  found  in  §  393.76. 

Question  23:  How  many  times  may  a 
motor  carrier  relieve  a  driver  from  duty 
within  a  tour  of  duty? 

Guidance:  There  is  no  limitation  on 
the  number  of  times  a  driver  can  be 
relieved  from  duty  during  a  tour  of  duty. 

Question  24:  If  a  driver  is  transported 
by  automobile  frtim  the  point  of  a 
breakdown  to  a  terminal,  and  then 
dispatched  on  another  run.  how  is  the 
time  spent  in  the  automobile  entered  on 
the  record  of  duty  status?  How  is  the 
time  entered  if  the  driver  goes  oft-duty 
once  he  reaches  the  terminal? 

Guidance:  The  time  spent  in  the 
automobile  would  be  on-duty  (not 
driving)  if  dispatched  on  another  run 
once  he/she  reaches  the  terminal,  and 
ofi-duty  if  he/she  is  given  8  consecutive 
hours  off-duty  upon  reaching  the 
terminal. 

Question  25:  When  a  driver 
experiences  a  delay  on  an  impassable 
hi^way,  should  the  time  he/she  is 
delayed  be  entered  on  the  record  of  duty 
status  as  driving  time  or  on-duty  (not 
drivina)? 

Guiaance:  Delays  on  imfiassable 
highways  must  be  recorded  as  driving 
time  because  §  395.2  defines  "driving 
time”  as  all  time  spent  at  the  driving 
controls  of  a  CMV  in  operation. 

Question  26:  A  driver  has  been  given 
written  permission  by  his/her  employer 
to  record  meal  and  other  routine  stops 
made  during  a  tour  of  duty  as  off-duty 
time.  Is  the  driver  required  to  record 
such  time  as  off-duty,  or  is  it  the  driver’s 
decision  whether  such  time  is  recorded 
as  off-duty? 

Guidance:  It  is  the  employer’s  choice 
whether  the  driver  shall  record  stops 
made  during  a  tour  of  duty  as  off-duty 
time.  However,  employers  may  permit 
drivers  to  make  the  decision  as  to  how 
the  time  will  be  recorded. 

Question  27:  A  driver  has  been  given 
written  permission  by  his/her  employer 
to  record  meal  and  other  routine  stops 
made  during  a  tour  of  duty  as  off-duty 
time.  Is  the  driver  allowed  to  record  Us 
stops  during  a  tour  of  duty  as  off-duty 
time  when  &e  CMV  is  laden  with 
hazardous  materials  and  the  CMV  is 
parked  in  a  truck  stop  parking  lot? 

Guidance:  Drivers  may  record  meal 
and  other  routine  stops  made  during  a 
tour  of  duty  as  off-duty  time,  except 
when  a  CMV  is  laden  with  explosive 
hazardous  materials  classified  as  hazard 
divisions  1.1, 1.2,  or  1.3  (formerly  Class 
A  or  B  explosives).  In  addition,  when 
hazardous  materials  classified  under 
hazard  divisions  1.1, 1.2,  or  1.3  are  on 
a  CMV,  the  employer  and  the  driver 
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must  ccHnply  with  $  397.5  of  the 
FMCSRs. 

Section  395.3  Maximum  Driving  and 
On-Duty  Time 

Question  1:  May  a  motor  carrier 
switch  from  a  60*hour/7*day  limit  to  a 
70-hour/8^ay  limit  or  vice  versa? 

Guidance:  Yes.  The  only  restriction 
regarding  the  use  of  the  70-hour/8-day 
rule  is  that  the  motor  carrier  must  have 
CMVs  operating  every  day  of  the  week. 
The  70-hour/8^y  rule  is  a  permissive 
provision  in  that  a  motor  carrier  with 
vehicles  operating  every  day  of  the  week 
is  not  required  to  use  the  70-hour/8-day 
rules  for  calculating  its  drivers*  hours  of 
service.  The  motor  carrier  may, 
however,  assign  some  or  all  of  its 
drivers  to  operate  under  the  70*hour/8* 
day  rule  if  it  so  chooses.  The  assignment 
of  individual  drivers  to  the  60-hour/7- 
day  or  the  70-hour/8^ay  time  rule  is 
left  to  the  discretion  of  the  motor 
carrier. 

Question  2:  Does  a  driver,  employed 
full  time  by  one  motor  carrier  using  the 
60-hours  in  7-day8  rule,  and  part-time 
by  another  motor  carrier  using  the  70- 
hours  in  O-days  rule,  have  the  option  of 
using  either  rule  in  computing  his  hours 
of  service? 

Guidance:  No.  The  motor  carrier  that 
employs  the  driver  on  a  full-time  basis 
determines  which  rule  it  will  use  to 
comply  with  §  395.3(b).  The  driver  does 
not  have  the  option  to  select  the  rule  he/ 
she  wishes  to  use. 

Question  3:  May  a  carrier  which 
provides  occasional,  but  not  regular 
service  on  every  day  of  the  week,  have 
the  option  of  the  60  hours  in  7  days  or 
70  hours  in  8  days  with  respect  to  all 
drivers,  during  the  period  in  which  it 
operates  one  or  more  vehicles  on  each 
day  of  the  week? 

Guidance:  Yes. 

Question  4:  A  Canadian  driver  is 
subjected  to  a  log  book  inspection  in  the 
U.S.  The  driver  has  logged  one  or  more 
13-hour  driving  periods  while  in 
Canada  during  the  previous  7  days,  but 
has  complied  with  all  the  FMCSRs 
while  operating  in  the  U.S.  Has  the 
driver  violated  the  10-hour  driving 
requirement  in  the  U.S.? 

Guidance:  No.  Canadian  drivers  are 
required  to  comply  with  the  FMCSRs 
only  when  operating  in  the  U.S. 

Section  395.8  Driver’s  Record  of  Duty 
Status 

Question  1:  How  should  a  change  of 
duty  status  for  a  short  period  of  time  be 
shown  on  the  driver’s  record  of  duty 
status? 

Guidance:  Short  periods  of  time  (less 
than  15  minutes)  may  be  identified  by 
drawing  a  line  firam  the  appropriate  on- 


duty  (not  driving)  or  driving  line  to  the 
remailu  sectimi  and  entering  the 
amoxmt  of  time,  such  as  “six  minutes,” 
and  the  geographic  location  of  the  duty 
status  chmige. 

Question  2:  May  a  rubber  stamp 
signature  be  used  on  a  driver’s  record  of 
duty  status? 

Guidance:  No,  a  driver’s  record  of 
duty  status  must  bear  the  signature  of 
the  driver  whose  time  is  recced 
thereon. 

Question  3:  If  a  driver’s  record  of  duty 
status  is  not  signed  may  enforcement 
action  be  taken  on  the  current  day’s 
record  if  it  contains  false  information? 

Guidance:  Enforcement  action  can  be 
taken  against  the  driver  even  though 
that  record  may  not  be  signed.  ’The 
regulations  require  the  driver  to  keep 
the  record  of  duty  status  current  to  me 
time  of  last  chanM  of  duty  status 
(whether  or  not  me  record  has  been 
signed).  Also,  §  395.8(e)  states  that 
making  false  reports  shall  make  the 
driver  and/or  the  carrier  liable  to 
prosecution. 

Question  4:  Must  drivers,  alternating 
between  intestate  and  intrastate 
commerce,  record  their  intrastate 
driving  time  on  their  record  of  duty 
status? 

Guidance:  Yes,  to  accoimt  for  all  on- 
duty  time  for  the  prior  seven  or  eight 
days  preceding  an  interstate  movement. 

Question  5:  May  a  driver,  being  used 
for  the  first  time,  submit  records  of  duty 
status  for  the  preceding  seven  days  in 
lieu  of  a  signed  statement? 

Guidance:  The  carrier  may  accept  true 
and  Mxnirate  copies  of  the  driver’s 
record  of  duty  status  for  the  preceding 
seven  days  in  lieu  of  the  signed 
statement  required  by  $  395.8(j)(2). 

Question  6:  How  should  multiple 
short  stops  in  a  town  or  dty  be  recorded 
on  a  record  of  duty  status? 

Guidance:  All  stops  made  in  any  one 
dty,  town,  village  or  munidpality  may 
be  computed  as  one.  In  such  cases  the 
sum  of  all  stops  should  be  shown  on  a 
continuous  line  as  on-duty  (not  driving). 
The  aggregate  driving  time  between 
such  stops  should  be  entered  on  the 
record  of  duty  status  immediately 
following  the  on-duty  (not-driving) 
entry.  The  name  of  the  dty,  town, 
village,  or  munidpality,  foUowed  by  the 
State  abbreviation  where  all  the  stops 
took  place,  must  appear  in  the 
“remariks”  section  of  the  record  of  duty 
status. 

Question  7;  Is  the  Canadian  bilingual 
or  any  other  record  of  duty  status  form 
acceptable  in  the  U.S.? 

Guidance:  Yes,  provided  the  grid 
format  and  spedfic  information 
requited  are  induded. 


Question  8:  May  a  motor  carrier 
return  a  driver’s  completed  record  of 
duty  status  to  the  driver  fr»r  cmrection 
of  inaccurate  or  incomplete  entries? 

Guidance:  Yes,  although  the 
regulations  do  not  require  a  driver  to 
submit  “corrected”  records  of  duty 
status.  A  driver  may  submit  corrected 
records  of  duty  status  to  the  motor 
carrier  at  any  time.  It  is  suggested  the 
carrier  mark  the  second  siwmission 
“CORRECTED  COPY”  and  sUple  it  to 
the  original  submission  for  the  required 
retention  period. 

Question  9:  May  a  duplicate  copy  of 
a  record  of  duty  status  m  submitted  if 
an  original  was  seized  by  an 
enforroment  official? 

Guidance:  A  drivor  must  prepare  a 
second  miginal  record  of  duty  status  to 
replace  any  p^  taken  by  an 
enforcement  official.  The  driver  should 
note  that  the  first  original  had  been 
taken  by  an  mforcement  official  and  the 
circumstances  under  which  it  was 
taken. 

Question  10:  What  regulation, 
interpretation,  and/w  administrative 
ruling  requires  a  motor  carrier  to  retain 
supportii^  docummts  and  what  are 
those  documents? 

Guidance:  Section  395.8(k)(l)  requires 
motor  carriers  to  retain  all  supptnting 
documents  at  their  principal  places  of  - 
business  for  a  period  of  6  months  from 
date  of  receipt 

Supporting  documents  are  the  records 
of  the  mot(»  carrier  which  are 
maintained  in  the  ordinary  course  of 
business  and  used  by  the  motor  carrier 
to  verify  the  information  recorded  on 
the  driver’s  record  of  duty  status. 
Examples  are:  bills  of  lading,  carrier 
pros,  might  bills,  dispatch  records, 
driver  call-in  records,  gate  recmd 
receipts,  weight/scale  tickets,  fuel 
receipts,  fuel  billing  statements,  toll 
receipts,  international  registration  plan 
receipts,  international  fuel  tax 
agreement  receipts,  trip  permits,  port  of 
entry  receipts,  oish  advance  receipts, 
delivery  receipts,  lumper  receipts, 
interchange  and  inspe^on  reimrts, 
lessor  setUement  sheets,  over/short  and 
damage  reports,  agricultural  inspection 
rerarts,  Commert^  Vehicle  Sarety 
AUiance  reports,  accident  reports, 
telephone  billing  statements,  credit  card 
receipts,  driver  wc  reports,  on-board 
computer  reports,  border  crossing 
reports,  custom  declarations,  traffic 
citations,  overweight/oversize  reports 
and  dtaticms,  and/or  other  documents 
directly  related  to  the  motor  carrier’s 
operation,  which  are  retained  bv  the 
motor  carrier  in  connection  with  the 
operatimi  of  its  transportaticm  business. 
Supporting  documents  may  include 
otlrar  documents  which  the  motor 
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canier  maintains  and  can  be  used  to 
verify  infonnalkn  on  the  driver's 
recoras  of  duty  status.  If  these  leoarda 
are  maintainsd  at  locatians  odier  dian 
the  prindpal  place  .dThusineas  but  are 
not  used  ^  motor  carrier  far 

verificatior  purposes,  they  must  be 
forwarded  to  the  prindpal  place  of 
business  upon  a  request  by  « 
autboriaed  representative  of  die  FHWA 
or  State  official  within  2  business  days. 

QaestioB  llrbadrivarwbovroricsfor 
a  motor  canier  on  an  occasional  basis 
and  who  is  regularly  employed  by  a 
non-motor  ca^er  entity  reqoind  to 
submit  either  records  oif  duty  status  or 
a  signed  statement  regardii^  the  hours 
of  service  for  all  cm-d^  time  as  "on- 
duty  time"  as  defined  ty  f  395.27 

Guidance:  Yes. 

Question  12:  May  a  driver  use  "white- 
out"  liquid  paper  to  corred  a  record  of 
duty  status  entry? 

Guidance:  Any  method  of  collection 
would  be  accept^le  so  long  as  it  does 
not  negate  the  obligation  of  the  driver  to 
certify  by  his  or  her  simatuie  that  all 
entries  wars  made  by  me  driw  and  are 
true  and  conecL 

Question  13:  Are  drivers  required  to 
draw  continuous  lines  between  the  off- 
duty.  sla^iOT  berth,  drivii^  and  (m-duty 
(not  drivi^  lines  on  a  racmd  of  didy 
status  whan  changing  their  dufy  status? 

Guidance:  No.  Under  §  395.8(h)  the 
FMCSRs  require  that  continuous  lines 
be  drawn  be^een  the  apjnopiiate  time 
markers  within  each  dufy  status  line, 
but  they  do  not  recpdie  t^  continuous 
lines  be  drawn  between  tiie  appropririe 
duty  status  lines  vdian  drivers  change 
their  duty  status. 

Questian  14;  What  documents  satisfy 
the  requiremant  to  rimw  a  shipping 
document  numbw  on  a  record  of  duty 
status  as  found  in  S39S.8(d)(ll)? 

Guidance:  The  fidlowing  are  soom  of 
the  documents  acceptable  to  satisfy  the 
requirMnant:  ahinp^  manifests, 
invoices/fieigfat  b^,  trip  report^ 
charter  oroers,  special  order  numtiers, 
bus  biUs  or  any  otiim  document  that 
identifies  a  paiticular  movement  of 
passengers  or  cargo. 

In  the  eveiti  of  multiple  shipments,  a 
single  document  will  satisfy  ^ 
requiremant  ffa  driver  is  di^Mtcfaed  on 
a  trip,udtidi  is  sifoaemiently  completed, 
and  then  is  dispatdied  on  another  trip 
on  that  calendar  day.  turo  shipping 
document  numbers  or  two  shippers  and 
commodities  must  be  shown  in  the 
remarks  section  of  the  record  of  duty 
statiis. 

Question  I5;if  a  driver  from  a  fmeign 
country  only  operates  in  the  U.S.  one 
day  a  week,  is  he  required  to  ke^  a 
record  of  duty  status  for  every  da^ 


Guidance:  A  foreign  driver,  when  in 
the  U.S.,  must  produce  a  cniraiti  record 
of  duty  status,  and  sufficiatrt 
documentation  to  eccount  for  his  duty 
time  for  the  previous  6  days. 

Questkm  16:  Are  drivers  required  to 
include  their  tot^  on  duty  time  for  the 
previous  7/8  days  (as  applicable)  on  the 
driver's  record  of  duty  status? 

Guidance:  No. 

Section  395.13  Driren  Dedaied  Out  of 
Swvice 

Question  1:  May  a  driver  operate  any 
motor  vehida,  at  tiie  direction  of  the 
motor  carrier,  after  being  placed  out  of 
service  for  an  hours  of  sendee  violaticm? 

Guidance:  An  out  of  service  order 
issued  under  §  395.13  extends  only  to 
the  operation  of  CMVs.  State  procedures 
modifier. 

Question  2:  May  a  drivv  operating  a 
CMV  under  a  lease  arrangement  with  a 
motor  carrier,  after  being  placed  out  of 
service  for  an  hours  of  se^ce  violation, 
cancel  the  lease  and  continue  to  operate 
the  vehicle  as  a  private  personal 
conv^ance? 

Guidance:  No.  Cancellation  of  a  lease 
does  not  relieve  the  driver  of  the 
responsibility  of  complying  wiffi  tiie  out 
of  service  order  wfaidi  proUbltethe 
driver  from  operating  a  CMV. 

Part  398  Inspection,  Repair  and 
Maintananoe 

Sectkms  Intaqaeted 
396.1  Scope 

396.3  Inspection,  Repair,  and  Maintenance 
396.9  InspectionofMotor  Vehkdee  in 

^lefation 

396.11  Driver  Vriiide  Inspection  Rspoitis) 
396.13  Driver  inspeetkm 
396.17  Periodic  Inspection 
396.19  Inspector  QuaUfleatioos 
396.21  Periodic  Inspection  Recordkeeping 

Reqoirmnents 

396.25  Qualiflcatioiu  of  Brake  Inqiectors 
Section  396.1  Scope 

Question  1:  What  vehicles  are  subject 
to  part  396? 

Guidance:  All  vehicles  falling  within 
the  definition  of  a  CMV  as  defined  in 
$390.5. 

Section  396.3  Inspectitm,  Repair,  and 
Maintenance 

Question  1:  What  Is  meant  by 
“systematic  Inspection,  repair  md 
maintenance’^ 

Guidance:  Genemlly.  systematic 
means  a  regular  or  scheduled  program 
to  keep  vehicles  in  a  safe  operating 
coiMlitian.  Section  396 J  d^  not 
qiacify  inqwetion,  maintenance  or 
repair  intervals  becanaa  such  intervals 
are  fleet  qwdllc  and,  in  some  instentces, 
vdiicle  specific.  The  inmeetkm,  rqiair 
and  maintenance  intarvite  an  to  be 


determined  by  tiie  motor  carrier.  The 
requirements  of  $$  396.11, 396.13.  and 
396.17  are  in  addition  to  the  ^stematic 
inspection,  repair  and  maintenance 
required  by  $  396.3. 

Questian  2:  Section  396.3(b)(5)  refers 
to  a  record  of  tests.  What  tests  are 
required  of  push-out  windows  and 
emergency  door  lamps  on  buses? 

Guidance:  Generally,  inqiactian  ofa 
push-out  urindow  would  require 
puriiir^  out  the  window.  However,  if 
the  window  may  be  destroyed  by 
puriiing  out  to  tost  its  proper 
functioning,  a  visual  inflection  may 
quatify  as  a  test  if  tiw  infieciOTCUi 
ascertain  the  prfier  frinctioalng  of  the 
window  vrithout  opming  it  Checking  to 
ensure  that  the  rubber  push-out  mtbfing 
is  properly  in  place  and  has  not 
deterimat^  and  that  my  handles  or 
marking  instructions  hove  not  been 
tamper^  with  would  meet  the  tost 
requirement.  Inspection  of  emergency 
door  marking  Ug^ts  would  require 
opming  the  door  to  test  the  ti^ts. 

Question  3:  Who  has  the 
responsibility  of  inspecting  and 
muintnining  ifeased  vehicles  tlvtif 
maintenance  records? 

Guidance:  The  motor  canier  most 
either  inspect  repair,  nminfaiin,  md 
keep  suitable  records  for  all  vahides 
subject  to  its  control  far  30  cansecutive 
days  cw  more,  or  cause  another  party  to 
perform  such  activities.  The  motor 
carrier  is  sdely  rofionsilde  for  ensuring 
that  the  vdiiclM  under  its  oontrd  uetn 
safe  opwating  emdition  and  tiiot  defects 
have  been  conected. 

Question  4:  Is  computerixed 
reerndkeeping  of  C3^  inspection  md 
maintenmee  information  pmmissible 
under  $  396.3  of  the  FMCSls? 

Guidance:  Yes,  if  the  minimum 
inspection,  rfiair,  md  maintmance 
records  requi^  are  included  in  the 
computer  informatimi  system  and  cm 
be  reproduced  on  demai^ 

Question  5:  Where  must  vehicle 
inspection  md  maintenance  records  be 
retained  if  a  vdiide  is  not  housed  or 
maintained  at  a  single  locaticm? 

Guidance:  The  motor  carrier  may 
retain  the  records  a  location  of  its 
choice.  If  the  vehicle  maintenmee 
records  ore  retained  at  a  location  apert 
from  the  vehicle,  the  motor  carrier  is  not 
relfeved  of  its  refionsibility  for 
ensuring  that  tire  records  ore  currant 
md  factiiaL  in  all  cases,  however,  upon 
request  of  the  FHWA  the  maintenmee 
records  must  bo  made  availaUe  within 
a  reasonable  perkid  of  time  (2  working 
days). 
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Section  396.9  Inspection  of  Motor 
Vehicles  in  Operation 

Question  1:  Under  what  conditions 
may  a  vehicle  that  has  been  placed  "out 
of  service"  under  §  396.3  be  moved? 

Guidance:  The  vehicle  may  be  moved 
by  being  placed  entirely  upon  another 
vehicle,  towed  by  a  vehicle  equipped 
with  a  crane  or  hoist,  or  driven  if  the 
"out  of  service"  condition  no  longer 
exists. 

Question  2:  Is  it  the  intent  of  §  396.9 
to  allow  "out  of  service"  vehicles  to  be 
towed? 

Guidance:  Yes;  however,  not  all  out  of 
service  vehicles  may  be  towed  away 
from  the  inspection  location.  The 
regulation  sets  up  a  flexible  situation 
that  will  permit  the  inspecting  officer  to 
use  his/her  best  judgment  on  a  case-by> 
case  basis. 

Section  396.11  Driver  Vehicle 
Inspection  Report(s) 

Question  1:  Does  §  396.11  require  the 
DVIR  to  be  turned  in  each  day  by  a 
driver  dispatched  on  a  trip  of  more  than 
one  day’s  duration? 

Guidance:  A  driver  must  prepare  a 
DVIR  at  the  completion  of  each  day’s 
work  and  shall  submit  those  reports  to 
the  motor  carrier  upon  his/her  return  to 
the  home  terminal.  This  does  not  relieve 
the  motor  carrier  from  the  responsibility 
of  effecting  repairs  and  certification  of 
any  items  listed  on  the  DVIR,  prepared 
at  the  end  of  each  day’s  work,  that 
would  be  likely  to  affect  the  safety  of  the 
operation  of  the  motor  vehicle. 

Question  2:  Does  §  396.11  require  that 
the  power  unit  and  the  trailer  be 
inspected? 

Guidance:  Yes.  A  driver  must  be 
satisfied  that  both  the  power  vmit  and 
the  trailer  are  in  safe  operating 
condition  before  operating  the 
combination. 

Question  3:  May  more  than  one  power 
unit  be  included  on  the  DVIR  if  two  or 
more  pK)wer  units  were  used  by  a  driver 
during  one  day’s  work? 

Guidance:  No.  A  separate  DVIR  must 
be  prepared  for  each  power  unit 
operated  during  the  day’s  work. 

Question  4:  Does  §  396.11  require  a 
motor  carrier  to  use  a  specific  type  of 
DVIR? 

Guidance:  A  motor  carrier  may  use 
any  type  of  DVIR  as  long  as  the  report 
contains  the  information  and  signatures 
required. 

Question  5:  Does  §  396.11  require  a 
separate  DVIR  for  each  vehicle  and  a 
combination  of  vehicles  or  is  one  report 
adequate  to  cover  the  entire 
combination? 

Guidance:  One  vehicle  inspection 
report  may  be  used  for  any  combination. 


provided  the  defects  or  deficiencies,  if 
any,  are  identified  for  each  vehicle  and 
the  driver  signs  the  report. 

Question  6:  Does  §  396.11(c)  require  a 
motor  carrier  to  effect  repairs  of  all 
items  listed  on  a  DVIR  prepared  by  a 
driver  before  the  vehicle  is  subsequently 
driven? 

Guidance:  The  motor  carrier  must 
effect  repairs  of  defective  or  missing 
parts  cmd  accessories  listed  in  Appendix 
G  to  the  FMCSRs  before  allowing  the 
vehicle  to  be  driven. 

Question  7:  What  constitutes  a 
"certification"  as  required  by 
§  396.11(c)(1)  and  (2)? 

Guidance:  A  motor  carrier  or  its  agent 
must  state,  in  writing,  that  certain 
defects  or  deficiencies  have  been 
corrected  or  that  correction  was 
unnecessary.  The  declaration  must  be 
immediately  followed  by  the  signature 
of  the  person  making  it. 

Question  8:  Who  must  certify  under 
§  396.11(c)  that  repairs  have  bmn  made 
when  a  motor  vehicle  is  repaired  en 
route  by  the  driver  or  a  commercial 
repair  fecility? 

Guidance:  Either  the  driver  or  the 
commercial  repair  facility. 

Question  9:  Must  certification  for 
trailer  repairs  be  made? 

Guidance:  Yes.  Certification  must  be 
made  that  all  reported  defects  or 
deficiencies  have  been  corrected  or  that 
correction  was  imnecessary.  The 
certification  need  only  appear  on  the 
carrier’s  copy  of  the  report  if  the  trailer 
is  separated  from  the  tractor. 

Question  10:  What  responsibility  does 
a  vehicle  leasing  company,  engaged  in 
the  daily  rental  of  CMVs,  have  regarding 
the  placement  of  the  DVIR  in  the  power 
unit? 

Guidance:  A  leasing  company  has  no 
responsibility  to  comply  with  §  396.11 
unless  it  is  the  carrier.  It  is  the 
responsibility  of  a  motor  carrier  to 
comply  with  part  396  regardless  of 
whether  the  vehicles  are  owned  or 
leased. 

Question  1 1 :  Which  carrier  is  to  be 
provided  the  original  of  the  DVIR  in  a 
trip  lease  arrangement? 

Guidance:  The  motor  carrier 
controlling  the  vehicle  during  the  term 
of  the  lease  (i.e.  the  lessee)  must  be 
given  the  original  of  the  DVIR.  The 
controlling  motor  carrier  is  also 
responsible  for  obtaining  and  retaining 
records  relating  to  repairs. 

Question  12:  Must  the  motor  carrier’s 
certification  be  shown  on  all  copies  of 
the  DVIR? 

Guidance:  Yes. 

Question  13:  Must  a  DVIR  carried  on 
a  power  unit  during  operation  cover 
both  the  power  unit  and  trailer  being 
operated  at  the  time? 


Guidance:  No.  The  DVIR  must  cover 
the  power  unit  being  operated  at  the 
time.  Tlie  trailer  identified  on  the  report 
may  represent  one  pulled  on  the 
preceding  trip. 

Question  14:  In  instances  where  the 
DVIR  has  not  been  prepared  or  cannot 
be  located,  is  it  permissible  imder 
§  396.11  for  a  driver  to  prepare  a  DVIR 
based  on  a  pre-trip  inspection  and  a 
short  drive  of  a  motor  vehicle? 

Guidance:  Yes.  Section  396.11  of  the 
FMCSRs  places  the  responsibility  on  the 
motor  carrier  to  require  its  drivers  to 
prepare  and  submit  the  DVIR.  If,  in 
unusual  circumstances,  the  DVIR  has 
not  been  prepared  or  cannot  be  located 
the  motor  carrier  may  cause  a  road  test 
and  inspection  to  be  performed  for 
safety  of  operation  and  the  DVIR  to  be 
prroared. 

(^estion  15:  Is  it  permissible  to  use 
the  back  of  a  record  of  duty  status  (daily 
log)  as  a  DVIR? 

Guidance:  Yes,  but  the  retention 
requirements  of  §  396.11  and  §  395.8 
must  be  met. 

Question  16;  Does  §396.11  require 
that  specific  parts  and  accessories  that 
are  inspected  be  identified  on  the  DVIR? 

Guidance:  No. 

Question  17:  Is  the  Ontario  pre-trip/ 
post-trip  inspection  report  acceptable  as 
a  DVIR  imder  §  396.11? 

Guidance:  Yes,  provided  the  report 
from  the  preceding  trip  is  carried  on 
board  the  motor  vehicle  while  in 
operation  and  all  entries  required  by 
§§  396.11,  396.13  are  contained  on  the 
reports. 

Question  18:  Where  must  DVIRs  be 
maintained? 

Guidance:  Since  §  396.11  is  not 
specific,  the  DVIRs  may  be  kept  at  either 
the  motor  carrier’s  principal  place  of 
business  or  the  location  where  the 
vehicle  is  housed  or  maintained. 

Question  19:  Who  is  responsible  for 
retaining  DVIRs  for  leased  vehicles 
including  those  of  owner-op>erator8? 

Guidance:  The  motor  carrier  is 
responsible  for  retaining  the  original 
copy  of  each  DVIR  and  the  certification 
of  repairs  for  at  least  3  months  firom  the 
date  the  report  was  prepared. 

Question  20:  Is  a  multi-day  DVIR 
acceptable  imder  §§  396.11  and  396.137 

Guidance:  Yes,  provided  all 
information  and  certifications  required 
by  §§  396.11  and  396.13  are  contained 
on  the  report. 

Question  21:  Is  a  DVIR  required  by  a 
motor  carrier  operating  only  one  tractor 
trailer  combination? 

Guidance:  No.  One  tractor  semi¬ 
trailer/full  trailer  combination  is 
considered  one  motor  vehicle.  However, 
a  carrier  operating  a  single  truck  tractor 
and  multiple  semi-trailers  which  are  not 
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capable  of  being  operated  as  cme 
comUnatioo  unit  would  be  required  to 
prepare  DVIRa. 

Questioa  22:  Are  motor  carriers 
required  to  retain  the  "legible  o^y"  of 
the  last  vehicle  inspection  report 
(referenced  in  §  396.1 l(cM3))  which  is 
carried  on  the  power  unit? 

Guidance:  No.  The  record  retention 
requirement  refers  <mly  to  the  original 
copy  retained  by  the  motor  carrier. 

Question  23:  Does  the  record 
retentitm  requirement  of  $  396.11(c)(2) 
apply  to  all  DVIRs,  or  only  those  reports 
on  which  defects  or  deficiencies  have 
been  noted? 

Guidance:  The  record  retention 
requirement  applies  to  all  DVIRs. 

Section  396. 1 3  Driver  Inspection 

Question  1:  If  a  DVIR  does  not 
indicate  that  certain  defects  have  been 
repaired,  and  the  motor  carrier  has  not 
certified  in  writing  that  such  repairs 
were  considered  unnecessary,  may  the 
driver  refuse  to  operate  the  motw 
vehicle? 

Guidance;  The  drivM'  is  prohibited 
from  operating  the  motor  v^icle  if  the 
motor  carrier  fails  to  make  that 
certification.  Operation  of  the  vehicle  by 
the  driver  would  cause  the  driver  and 
the  motor  carrier  to  be  in  violaticm  of 
§  396.11(c)  and  both  would  be  subject  to 
appropriate  penalties.  However,  a  driver 
may  sign  the  cwtificaticm  of  repairs  as 
an  agent  of  the  motor  carrier  if  he/sbe 
is  satisfied  that  the  repairs  have  been 
performed. 

Question  2:  At  the  end  of  the  day’s 
work  and  upon  fximpletion  of  the 
required  DVIR,  what  does  the  driver  do 
with  the  copy  of  the  previous  DVIR 
carried  cm  thiepower  unit? 

Guidance:  There  is  no  requirement 
that  the  driver  submit  the  copy  of  that 
previous  DVIR  to  the  motw  carrier  nor 
is  there  a  retention  requirement  for  the 
motor  carrier. 

Section  396.17  Periodic  Inspection 

Qiiestion  1:  Some  of  a  motor  carrier’s 
values  are  registered  in  a  State  with  a 
mandated  inspection  program  which 
has  been  determined  to  be  as  elective 
as  the  Federal  periodic  inspection 
program,  but  these  vehiclee  are  not  used 
in  that  State.  Is  the  motor  carrier 
required  to  make  sure  the  vehicles  are 
inspected  imder  that  State’s  program  in 
order  to  meet  the  Federal  periodic 
inspe^on  requirements? 

Guidance:  No.  Those  CMVs  that  are 
subject  to  a  mandatory  State  inspection 
program  may  meet  the  periodic 
inspection  requirements  through  that 
State’s  inspection  program.  Section 
396.17  throvgh  396.23  requirements 
may  be  met  through  a  motor  carrier  self¬ 


inspection,  a  third  party  inspection,  a 
CVSA  inspection,  or  a  periodic 
inspection  performed  in  any  State  with 
a  program  tnat  FHWA  determines  as 
effective  as  the  part  396  requirements. 
However,  compliance  with  the  Federal 
periodic  inspection  requirements  does 
not  relieve  a  motor  carrier  from  State 
registration  requirements. 

Question  2:  May  the  due  date  for  the 
next  inspection  satisfy  the  requirements 
for  the  inspecticm  date  on  the  sticker  or 
decal? 

Guidance:  No.  The  rule  requires  that 
the  date  of  the  inspection  be  included 
on  the  report  and  sticker  or  decal.  This 
date  may  ccmsist  of  a  month  and  a  year. 

Question  3:  Must  each  vehicle  in  a 
combinoticm  carry  separate  periodic 
inspection  docnimentation? 

Guidance:  Yes.  unless  a  single 
dcxmment  clearly  identifies  all  of  the 
vehicles  in  the  C^fV  combination. 

Question  4:  Does  the  sticker  have  to 
be  lcx:ated  in  a  specific  location  on  the 
vehicle? 

Guidance:  No.  The  nile  does  not 
specify  where  the  sticdcer,  decal  or  other 
form  of  docnunentaticMi  must  be  l(x;atecL 
It  is  the  responsibility  of  the  driver  to 
produce  the  dcxnimentation  when 
requested.  Therefore,  the  driver  must 
know  the  loc:ation  of  the  sticker  and 
ensure  that  all  information  on  it  is 
legible  and  cnurent.  The  driver  mu^ 
alro  be  able  to  produce  the  inspeciion 
report  if  that  form  of  dcxnimentation  is 
u^. 

Question  5;  Is  new  equipment 
required  to  pass  a  pmicidic  inspection 
under  §  396.17? 

Guidance:  Yes,  but  a  dealer  who 
meets  the  inspecticm  requirements  may 
provide  the  docnimentation  lor  the 
initial  periodic  inspec:ticm. 

Question  6:  Are  the  Federal  pericxiic 
inspec:ticm  requirements  applic:able  to 
U.S.  Government  trailers  operated  by 
motor  carriers  engaged  in  interstate 
commerce? 

Guidance:  Yes.  The  transportation  is 
not  performed  by  a  governmental  entity 
but  by  a  for-hire  carrimr  in  interstate 
commerce. 

Question  7:  Does  a  CMV  equipped 
with  tires  marked  "Not  for  Highway 
Use"  meet  the  periodic  inspe^on 
requirements? 

Guidance:  No.  Appendix  G  to 
Subchapter  B — Minimum  Periodic 
Inspection  Standards,  lists  tires  so 
labeled  as  a  defect  or  deficiency  which 
would  prevent  a  vehicle  from  pawing  an 
inspecition. 

Question  8:  Is  a  CMV  subject  to  a 
roadside  inspection  by  State  ch-  Federal 
inspec:tors  if  it  displays  a  pericxiic 
inspecrtion  decel  or  other  evidence  of  a 


pericxiic  inspec^ticm  being  coixluc^ed  in 
the  past  12  months? 

Guidance:  Yes.  Evidence  of  a  valid 
pericxiic  inspecrtion  cmly  precJudes  a 
citation  for  a  violaticm  of  §  396.17. 

Question  9:  Is  a  State  required  to 
accept  the  periodic  inspection  program 
of  another  State  having  a  periomc 
inspection  program  meeting  minimum 
FHWA  standa^  as  ccmtained  in 
Appendix  G  to  the  FMCSRs? 

Guidance:  Yes.  Section  210  of  the^^ 
Motor  Carrier  Safety  Act  of  1984 
establishes  the  principle  that  State 
inspections  meeting  j^erally  approved 
criteria  must  be  recognized  by  every 
other  State. 

Question  10:  Do  vehicles  inspected 
under  a  periodic  Canadian  inspecticm 
program  comply  with  the  FHWA 
periodic  inspection  standards? 

Guidance:  Yes.  The  FHWA  has 
determined  that  the  inspecticm 
programs  of  all  of  the  Canadian 
Provinces  meet  or  excoed  the  Federal 
requirements  for  a  periodic  inspection 
program. 

(^estion  1 1 :  Must  a  specific  form  be 
used  to  record  the  perio^c  inspection 
mandated  by  §  396.17? 

Guidance:  No.  Section  396.21  does 
not  designate  any  particnilar  form,  dec:al 
or  sticker,  but  does  specify  the 
information  which  must  be  shown  on 
these  dcxnjments. 

Question  12:  May  an  inspector  certify 
a  CMV  as  meeting  the  periodic 
inspection  standee  of  §  396.17  if  he/ 
she  c:annot  see  all  components  required 
to  be  inspected  under  ^pendix  G? 

Guidance:  No.  The  affiidng  of  a  decol 
or  sticker  or  preparation  of  a  report  as 
proof  of  inspection  indicates 
compliance  with  all  requirements  of 
A{^ndix  G  to  part  396. 

(^estion  13;  If  an  intennodal 
container  is  attached  to  a  chassis  at  the 
time  of  a  pericxiic  inspection,  must  the 
container  also  be  inspected  to  comply 
with  §  396.17  inspection  requirements? 

Guidance:  Yes.  Safe  loading  is  one  of 
the  inspecticm  areas  covered  under 
Appendix  G.  If  the  chassis  is  loaded  at 
the  time  of  inspection,  the  methcxl  of 
securement  of  the  ccmtainer  to  the 
chassis  must  be  included  in  the 
inspection.  Although  integral 
secnirement  devices  such  as  twist  Icxks 
are  not  listed  in  Appendix  G.  the 
operation  of  these  devices  must  be 
included  in  the  inspecticm  without 
removal  of  the  container. 

Section  396. 1 9  Inspector 
Qualifications 

Question  1:  May  an  entity  other  than 
a  motor  carrier  maintain  the  evidence  of 
inspector  qualifications  required  by 
S  396.19(b)? 
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Guidance:  Yes.  In  those  cases  in 
wdiicfa  the  inspection  is  performed  by  a 
commercial  garage  or  similar  facility  or 
a  leasing  company,  the  motor  carrier 
may  allow  the  commercial  garage  or 
leasing  company  to  maintain  a  copy  of 
the  inspector’s  qualifications  on  behalf 
of  the  motor  carrier.  The  motor  carrier, 
however,  is  responsible  for  obtaining 
copies  of  evidence  of  the  inspector’s 
qualifications  upon  the  request  of 
Federal,  State  or  local  officials.  If,  for 
whatever  reason,  the  motor  carrier  is 
unable  to  obtain  this  information  firom 
the  third  party,  the  motor  carrier  may  be 
cited  for  non-compliance  with  §  396.19. 

Question  2:  Is  there  a  specific  fmrm  or 
format  to  be  used  in  ensuring  that 
inspectors  are  qualified  in  accordance 
with  §396.19? 

Guidance:  So.  Section  396.19(b) 
requires  the  motor  carrier  to  retain 
evidence  satisfying  the  standards 
without  spedf^g  any  particular  form. 

Section  396.21  Periodic  Inspection 
Recordkeeping  Requirements 

Question  1;  What  recordkeeping 
requirements  rmder  §  396.21  is  a  carrier 
subject  to  when  it  utilizes  an  FHWA- 
approved  State  inspection  program? 

Guidance:  The  motor  carrier  must 
comply  with  the  recordkeeping 
requirements  of  the  State.  The 
requirements  specified  in  §  396.21(a)  & 
(b)  are  applicable  only  in  those 
instances  where  the  motor  carrier  self- 
inspects  its  CMVs  or  has  an  agent 
perform  the  periodic  inspection. 

Section  396.25  Qualifications  of  Brake 
Inspectors 

Question  1:  Does  a  CDL  with  an  air 
brake  endorsement  qualify  a  person  as 
a  brake  inspector  tmder  §  396.25? 

Guidance:  No. 

Question  2:  May  a  driver  who  does 
not  have  the  necessary  experience 
perform  the  adjustment  under  directions 
issued  by  telephone  by  a  qualified 
inspector? 

Guidance:  Yes.  A  driver  is  permitted 
to  perform  brake  adjustments  at  a 
roadside  inspection  providing  they  are 
done  under  the  supervision  of  a 
qualified  brake  adjuster  and  the  carrier 
is  willing  to  assume  responsibility  for 
the  proper  adjustment. 

C^estion  3:  May  a  driver  or  other 
motor  oarrier  employee  be  qualified  as 
a  brake  inspector  rmder  §  396.25  by  way 
of  experience  or  training  to  perform 
brake  adjustments  without  being 
qualified  to  perform  other  brake-related 
tasks  such  as  the  repair  or  replacement 
of  brake  components? 

Guidance:  Yes.  A  driver  may  be 
qualified  by  the  motor  carrier  to  perform 
a  limited  number  of  tasks  in  connection 


with  the  brake  systnn,  e.g.,  inspect  and/ 
or  adjust  the  v^cle’s  br^es,  but  not 
repair  them. 

Question  4:  Would  a  mechanic  who  is 
employed  by  a  leasing  company  and 
only  works  on  CMVs  that  the  leasing 
company  leases  to  other  motor  carriers 
be  requi^  to  meet  the  Ixake  inspector 
certification  requirements? 

Guidance:  No.  The  mechanic  is  not 
required  to  meet  the  certification 
requirements  of  §  396.25(d)  since  he/she 
is  not  employed  by  a  motor  carrier. 

Part  397 — ^Transportation  of  Hazardous 
Materials;  IMving  and  Parking  Rules 

Sections  Interpreted 

397.1  Application  of  the  Rules  in  this  Part 
397.5  Attendance  and  Surveillance  of 

Motor  Vehicles 
397.7  Parking 
397.9  Routes 
397.13  Smoking 

Section  397. 1  Application  of  the  Rules 
in  This  Part 

Question  1:  Who  is  subject  to  part 
397? 

Guidance:  Part  397  applies  to 
interstate  motor  carriers  that  transport 
hazardous  materials  in  types  and 
quantities  requiring  marking  or 
placarding  tmdw  §  177.823.  Wholly 
intrastate  operations  of  an  interstate 
motor  carri«r,  when  hauling  hazardous 
materials  subject  to  §  177.823,  are 
subject  to  this  part.  Clearly  the  intrastate 
operations  of  an  interstate  motor  carriOT 
are  subject  to  part  397  when  §  177.823 
is  applicable. 

(^estion  2:  Is  the  interstate 
transportation  of  anhydrous  ammonia, 
in  nurse  tanks,  subject  to  part  397? 

Guidance:  The  requirements  of  part 
397  do  not  apply  to  the  direct 
application  of  ammonia  to  fields  from 
nurse  tanks.  However,  part  397  does 
apply  to  the  transportation  of  nurse 
tai^  on  public  highways,  when 
performed  by  interstate  motor  carriers. 

Section  397.5  Attendance  and 
Surveillance  of  Motor  Vehicles 

Question  1:  What  defines  a  “public 
highway’’  or  "shoulder”  of  a  public 
highway  for  the  purpose  of  determining 
violations  under  §  397.5(c)? 

Guidance:  The  applicable 
engineering/highway  design  plans. 

Question  2:  Must  a  driver  of  a  motor 
vehicle  transporting  hazardous 
materials,  other  than  Division  1.1, 1.2, 
or  1.3  (Class  A  or  B)  explosives,  always 
maintain  an  rmobstructed  view  and  be 
within  100  feet  of  that  vehicle? 

Guidance:  No.  If  the  vehicle  is  not 
located  on  a  public  street  or  highway  or 
on  the  shoulder  of  a  public  hi^way, 
then  the  vehicle  need  not  be  within  100 


feet  of  the  driver’s  unobstructed  view, 
unless  it  contains  Division  1.1, 1.2,  or 
1.3  (Class  A  OT  B)  matmials. 

Quezon  3:  May  a  motor  carrier 
consider  fuel  stop  operators  as 
“qualified  representativefs)’*  for 
purposes  of  the  attendance  and 
surveillance  requirements  of  §  397.5? 

Guidance:  Yes.  However,  the  fiid  stop 
operator  must  be  able  to  perform  the 
required  functions. 

Question  4:  Who  determines  what  is 
a  “safe  haven”? 

Guidance:  The  selection  of  safe 
havens  is  a  dedrion  of  the  “competent 
govenunent  authorities”  having 
jurisdiction  over  the  area.  The  definition 
found  in  §  397.5(d)(3)  is  purposely  void 
of  any  specific  guidelines  or  critei^  A 
truck  stop  may  be  consideied  a  safe 
haven  if  it  is  so  designated  by  local  or 
State  governmental  authorities. 

Section  397.7  Parking 

Question  1:  When  is  a  vdiicle 
considered  “parked”? 

Guidance:  For  the  purposes  of  part 
397,  “parked”  means  the  vehicle  is 
stopp^  for  a  purpose  unrelated  to  the 
driving  function  (e.g.,  fueling,  eating, 
loading,  unloading). 

Question  2:  What  ccmstitutes 
“knowledge  and  consent  of  the  person 
in  charM,”  as  used  in  §  397.7(aK2)? 

Guidance:  In  order  to  satisfy  the 
requirement  for  “knowledge  and 
consent,”  actual  notice  of  “the  nature  of 
the  hazardous  materials  the  vehicle 
contains”  must  be  given  to  the  person 
in  charge,  and  that  person  must 
affirmatively  agree  to  allow  the  vehicle 
to  be  parked  on  the  property  under  his/ 
her  control. 

Question  3:  Is  the  motor  carrier  or 
driver  relieved  fi-om  the  requirements  of 
§  397.7(a)(3)  if  the  person  in  charge  of 
the  private  property  is  notified  of  the 
explosive  hazardous  materials 
contained  in  the  vehicle? 

Guidance:  No.  A  vehicle  transporting 
Division  1.1, 1.2,  or  1.3  (Class  A  or  B) 
explosives  must  meet  the  300-foot 
separation  requirement,  regardless  of 
any  notification  made  to  any  person. 

Question  4:  What  is  meant  by  the  term 
“brief  periods  when  necessities  of 
operation  require .  .  .”  in  §  397.7(a)(3)? 

Guidance:  Brief  periods  of  time 
depend  upon  the  “necessities  of 
operation”  in  question.  Parking  a 
vehicle  containing  Division  1.1, 1.2  or 
1.3  (Class  A  or  B)  materials  closer  than 
300  feet  to  buildings,  dwellings,  etc.  for 
periods  up  to  1  hour  for  a  driver  to  eat 
would  not  be  permitted  under  the 
provisions  of  §  397.7(a)(3).  Parking  at 
fueling  facilities  to  obtain  fuel,  oil,  etc., 
or  at  a  carrier’s  terminal  would  be 
considered  necessities  of  operation. 
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Question  5:  May  a  safe  haven  be 
designated  vrithin  300  feet  of  an  area 
where  buildings  and  other  structures  are 
likely  to  be  occupied  by  large  numbers 
of  people? 

Guidance:  The  selection  and 
designation  of  safe  havens  are  a  decision 
of  the  “competent  government 
authorities”  having  jurisdiction  over  the 
area. 

Question  6:  If  a  motor  vehicle  is 
transporting  Division  1.1, 1.2,  or  1.3 
(Class  A  or  B)  explosives  and  is  parked 
in  a  safe  haven,  must  it  be  in 
compliance  with  the  parking 
requirements  of  $  397.7? 

Guidance:  Yes.  Safe  havens,  as 
outlined  in  §  397.5,  relate  to  attendance 
and  siuveillance  requirements.  The 
parking  restrictions  of  §  397.7  still 
apply. 

Question  7:  May  a  driver  transporting 
Division  1.1, 1.2  or  1.3  (Class  A  or  B) 
materials  park  within  100  feet  of  an 
eating  establishment  in  order  to  meet 
the  attendance  and  surveillance 
requirements? 

Guidance:  No,  because  it  will  result  in 
a  violation  of  §  397.7(a)(3). 

Section  397.9  Routes 

Question  1:  May  a  motor  vehicle 
which  contains  hazardous  materials  use 
expressways  or  major  thoroughfares  to 
make  deliveries  within  a  populated 
area? 

Guidance:  Yes,  unless  otherwise 
specifically  prohibited  by  State  or  local 


authorities.  In  many  instances  a  more 
circuitous  route  may  present  greater 
hazards  due  to  increa^  exposure. 
However,  in  those  situations  where  a 
vehicle  is  passing  through  a  populated 
or  congested  area,  use  of  a  beltwav  or 
other  bypass  would  be  considered  the 
appropriate  route,  regardless  of  the 
additional  econoinic  burden. 

SecGon  397.13  Smoking 

Qtiestion  1:  May  a  driver  of  a  CMV 
transporting  hazai^ous  materials,  listed 
in  §  397.13,  smoke  while  at  the  controls 
or  in  the  sleeper  berth  of  the  vehicle? 

Guidance:  No.  All  persons  are 

Erohibited  from  smoking  or  carrying 
^ted  smoking  materials  at  any  time 
while  "on  or  within  25  feet”  of  such  a 
vehicle.  The  word  “on”  includes  any 
time  while  in  the  cab,  sleeper  berth,  etc. 

Part  399 — Employee  Safety  and  Health 
Standards 

Sections  Interpreted  N 

399.207  Truck  and  Truck-Tractor  Access 
Requirements 

Section  399.207  Truck  and  Truck- 
Tractor  Access  Requirements 

Question  1:  If  a  high-profile  COE 
truck  or  truck-tractor  is  equipped  with  . 
a  seat  on  the  passenger’s  side,  must 
steps  and  handholds  be  provided  for 
any  person  entering  or  exiting  on  that 
side  of  the  vehicle? 

Guidance:  Yes,  all  high-profile  COE 
trucks  and  truck-tractors  shall  be 


equipped  on  each  side  of  the  vehicle 
where  a  seat  is  located,  with  a  sufficient 
number  of  steps  and  handholds  to 
comply  with  tne  requirements  of 
$  399.207(a). 

Question  2:  What  does  the  foot 
accommodation  rule  mean  when  it 
states:  "The  step  need  not  retain  the 
disc  at  rest”? 

Guidance:  The  note  under 
§  399.207(b)(4)  states  that  the  disc 
referred  to  is  a  measuring  device.  The 
step  or  rung  does  not  have  to  be 
configured  in  such  a  maimer  as  to  keep 
the  measuring  disc  from  falling  ofi  the 
step  or  rung. 

Question  3:  In  §  399.207(b)(4), 
Illustration  IB,  what  does  the  unshaded 
area  within  the  disc  suggest? 

Guidance:  The  unshaded  area 
illustrates  the  height  of  the  open  area 
required  for  a  driver  to  insert  his  or  her 
foot. 

Question  4:  May  the  step  be  a  rung? 

If  so,  what  minimum  diameter  must  the 
rung  be? 

Guidance:  Yes,  the  step  may  be  a 
nmg.  There  is  no  minimum  requirement 
for  the  diameter  of  a  step  rung. 

However,  it  must  meet  l^e  performance 
requirements  in  §  399.207(b)(5). 

(5  U.S.C.  553(b);  49  CFR  1.48) 

Issued  on:  November  3, 1993. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  PHeone 
28  CFR  Part  504 

Control,  Custody,  Care,  Treatment  aiKl 
Irwtruction  of  Inmates;  Acceptance  of 
Donationa 

AGENCY:  Bureau  of  Prisons.  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  reflations  on 
the  acceptance  of  donations  for  use  by 
the  Bureau  of  Prisons  or  Federal  Prison 
Industries.  Inc.  This  amendment 
delegates  to  the  Warden  ^e  authority  to 
accept  unsolicited  donations  to  an 
institution  of  printed  material,  audio 
tapes,  or  video  tapes.  The  intended 
effect  of  this  action  is  to  ensure  the 
efficient  and  economical  operation  of 
the  Bureau  of  Prisons  and  Federal 
Prison  Industries,  Inc. 

EFFECTIVE  DATE:  November  17, 1993. 
ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons,  room  754, 320  First 
Street.  NW.,  Washington,  £)C  20534. 

FOR  FURTHER  MFORMATKNil  CONTACT.  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  the  acceptance  of 
donations  for  use  by  the  Bureau  of 
Prisons  or  Federal  Prison  Industries. 

Inc.  The  authority  to  accept  such 
donations  was  statutorily  provided  to 
the  Attorney  General  in  18  U.S.C.  4044. 
This  authority  has  been  delegated  by  the 
Attorney  General  to  the  Director  of  Uie 
Bureau  of  Prisons  in  28  CFR  0.96(s).  A 
final  rule  on  this  subject  was  published 
in  the  Federal  Register  on  September 
22. 1989  (54  FR  39094). 

The  current  rulemaking  revises  28 
CFR  504.1  in  order  to  include  specific 
delegation  of  authority  to  the  Warden 
and  to  make  an  editorial  change.  Section 
504.2  is  amended  by  revising  paragraph 
(a)  to  include  procedures  pertinent  to 


the  Warden’s  authority  to  accept  or 
reject  donations. 

Because  these  reflations  pose  no 
burden  on  the  public,  and  are  intended 
to  provide  agency  management 
guidelines  for  implementing  18  U.S.C 
4044,  the  Bureau  finds  good  cause  for 
exempting  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  requiring  notice  of  proposed 
rulemai^g,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  the  previously  cited  address. 
These  comments  will  be  considered  but 
Mfill  receive  no  response  in  the  Federal 
Reiser. 

Ine  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on«  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  504 

Administrative  practice  and 
procedure.  Prisoners. 

Kathleen  H.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C  552(a)  and 
delegate  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  subchapter  A 
of  28  CFR  chapter  V  is  amended  as  set 
forth  below. 

SUBCHAPTER  A-OENERAL 
MANAQEMENT  AND  ADMINISTRATION 

PART  504— ACCEPTANCE  OF 
DONATIONS 

1.  The  authority  citation  for  28  CFR 
part  504  continues  to  read  as  follows; 

Anthority:  5  U.S.C  301;  18  U.S.C  3621, 
4001, 4003, 4042, 4044, 4081;  28  U.S.C  509, 
510;  28  CFR  0.05-0.99. 

2.  Section  504.1  is  revised  to  read  as 
follows: 


•804.1  Purpose  and  scope. 

Pursuant  to  18  U.S.C  4044,  and  as 
delegated  to  the  Director,  Bureau  of 
Prisons,  in  28  CFR  0.96(s),  any  devise, 
bequest,  gift  or  donation  of  money  or 
property  for  use  by  the  Bureau  of 
Prisons  (NT  Federal  Prison  Industries, 

Inc.,  may  be  accepted  in  accordance 
with  these  rules.  Pursuant  to  28  CFR 
0.97,  the  Director’s  authority  to  accept 
such  donations  is  redelegated  to  the 
Assistant  Directors  and  Regional 
Directors  of  the  Bureau  of  Prisons. 
Authority  to  accept  unsolicited 
donations  to  an  institution  of  printed 
material,  audio  tapes,  or  video  tapes  is 
further  delegated  to  the  Warden. 

3.  Section  504.2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

•504.2  Prooeduree. 

(a)(1)  Other  than  as  provided  for  in 
paragraph  (a)(2)  of  this  section,  in 
accepting  any  devise,  bequest,  gift  or 
donation,  the  Regional  Director  or 
Assistant  Director  must  determine  in 
writing  that  the  property  or  money  is 
appropriate  to  the  program  and  mission 
of  the  Bureau  of  Prisons  or  Federal 
Prison  Industries,  Inc.,  that  it  does  not 
create  a  conflict  of  interest  for  the 
Biireau  of  Prisons  or  Federal  Prison 
Industries,  Inc.,  and  that  it  provides 
benefits  to  the  Bureau  of  Prisons  or 
Federal  Prison  Industries,  Inc.,  in  excess 
of  any  incidental  costs  inaured  in 
obtaining  or  operating  the  donation. 

(2)  In  accepting  a  donation  to  an 
institution  of  printed  material,  audio 
tapes,  or  video  tapes,  the  Warden  must 
determine  if  the  material  is  consistent 
vrith  the  intent  of  Bureau  policy 
(including  the  provisions  of  paragraph 
(a)(1)  of  this  se^on).  The  Warden  shall 
document  in  writing  the  type  of 
donation,  the  donor  organization,  and 
the  decision  to  accept  or  reject  such 
donation. 

*  *  *  •  • 

(FR  Doc  93-28183  Filed  11-16-93;  8:45  am] 
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A  Research  Guide 


Volume  I  (Titles  1  thru  16) . .  .$27.00 

Stock  Number  069-000-00029-1 


Volume  II  (Titles  17  thru  27) . $25.00 
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These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)’  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 


Superintendent  of  Documents  Publications  Order  Form 


Oitm  fwciHQ  Ortt 

♦6962 


Charge  your  order, 

Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  *“  your  orders  and  iDquiries-(202)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Q«y. 

Stock  Number 

Title 

Price 

Each 

Ibtal 

Price 

mm 

021-602-00001-9 

Cataiog-Eestselling  Govenunent  Books 

FREE 
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HI 

[  __  _ 

1 

Total  for  Publications 

- 1 

■ 

(Coiqpany  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 


Please  Choose  Method  of  Payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account  I  I  1  I  I  I  1  l~l  I 

□  VISA  or  MasterCard  Account 


(City,  State,  ZD*  Code) 

( _ ]j _ ^ _  • _  (Credit  card  expiration  date)  Thank  you  for  your  order! 

(Dsytime  phone  including  area  code) 

Mafl  onler  to: 

New  Orders,  Superintendent  of  Documents 
POl  Box  371954,  Ptttsbuigh,  PA  15250-7954 


(Signature) 


Printed  on  recycled  paper 
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